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PREFACE 





Since the establishment of the General Accounting Office by the 
Budget and Accounting Act, 1921, there have been published 27 
volumes, including this volume, of decisions of the Comptroller Gen- 
eral of the United States. The decisions appearing in these volumes 
have been selected as constituting the more important, from the stand- 
point of general application and precedent, of those rendered during 
each fiscal year. The law authorizes and requires that such decisions 
be rendered in advance, upon request, to the heads of departments 
and establishments and disbursing officers (sec. 8 of the act of July 
31, 1894, as amended, 42 Stat. 23, et seq.); and to certifying officers 
(the act of December 29, 1941, 55 Stat. 875); and decisions are rendered 
to claimants who request review or reconsideration of claims which 
have been disallowed in whole or part, and to disbursing and certifying 
officers who request reconsideration of items for which credit has been 
disallowed. It is with the view to preserving such decisions in an 
authentic and permanent form, convenient for reference, and to 
provide guidance for the administrative officers of the Government 
that these volumes have been published. 

For the most part, the decisions contained in this series are made 
available to the various Government agencies in advance of publica- 
tion of the volume through the circulation of mimeographed copies of 
the decisions and of the “Daily Synopses of Decisions,” as well as 
by the issuance of separate monthly pamphlets, which eventually are 
consolidated into the annual volume. 

Separate pamphlets containing the appendix, index digest, table of 
statutes cited, etc., pertaining to a particular volume of the decisions 
of the Comptroller General also are published to afford complete 
fiscal year coverage of the published decisions to those subscribers who 
receive only the monthly pamphlets. 

Also, there have been compiled two consolidated indexes, one desig- 
nated as “Index to the Published Decisions of the Accounting Officers 
of the United States, 1894-1929,” the other, an “‘Index-Digest of the 
Published Decisions of the Comptroller General of the United States, 
July 1, 1929 to June 30, 1940.” A consolidated index digest for the 
period July 1, 1940 to June 30, 1946, is being compiled and will be 
made available in the near future. These indexes are designed to 
assist in research for precedents with respect to matters coming within 
the jurisdiction of the General Accounting Office. 

Decisions appearing in the published volumes should be cited by 
volume and page, as 1 Comp. Gen. 100. Other decisions of the 
Comptroller General, not selected for publication, should be cited 
by the applicable file number and date, for example, B-12345, June 
23, 1948. 


VIL 








OR Allg RON et i AON TR Nak = Set tan 





COMPTROLLERS OF THE TREASURY 


COMPTROLLERS! 


Name Whence appointed Wet fem 
Nicholas Eveleigh...................-... Gentlt Case. nc cccccicccus Sept. 11, 1789 
ee EE ctiticecnccatecex June 17,1791 
III oad conn cnwcenscnuuins Massachusetts .-................- Feb. 25, 1795 
is caceea bo cididsnaacsvecwnnnntnanial hala its etiontrincwiiruices June 26, 1795 
tsp hikc ta koccncnunusmmnianiee North Carolina... ............-- July 1,1796 
eal ebnndisciancewiineete NN ice Buii nneccosecins Dee. 15, 1802 
I 4 niche mscichamemnicinnainiaiicnitiiel Ie oo cn citnncvcnan Nov. 22, 1811 
I inks dcndubbsekecsuneuwials RIO a dv cccwecnsvenys Feb. 11,1814 
ee I aa Sci riccwsnee Feb, 28, 1815 


EE RET RT iia cau uabibalean Mar, 3, 1817 
EE eco ce clone puemuanuned a ccdandenconseduwan June 18, 1836 
PN is II, atic nc ccadesusiine cctabosueel pete hake cnccebaastcsaas Feb. 23, 1838 
oie hic nncdotnncustuesnsciaiwial isdinidtccekcteacuiuconsaiedl Apr. 6,1841 
James W. MeOulioh....................-. I i Se ehicinnnaantngie Apr. 1,1842 
Ry WII on cnccsbcndviswectsece il etal deen dency anccesinanael May 31, 1849 
NS, cane dwcncndsnsecdsasenntocusel isancewucdtaradesnxctcqusaa Mar. 26, 1857 
ns Senncuteucesenssdsnexiwewen inctic cient wnecusecaenial Apr. 10, 1861 
ls TN ins cincwsnisnemewnncncns ills aantiictaiie i aemeieicedtmiitaiaiall Jan. 14,1863 
EO ES ES noe cmt t ates eumatnhibinadl Mar. 5, 1878 
PE II, CS ccecececcnecésnsnsuce GecbteArud cabastusncusstinecced July 15, 1880 
TN av co ccaccccosacnens se ge er eee Mar. 20, 1885 
ac eacenminetel Gc ccaccsusacmdeananceam stl May 10,1889 
EM nin co caxapnccuwsneneses EA oc accitsies undies ecuanna May 6, 1893 
DEPUTY FIRST COMPTROLLERS# 
William Hemphill Jones_-_-............-- Delaware. ---- S eb becnseuebetwa July 1,1875 
I Tis vn onc ccnkcsnsncccccsee na oe nn Sept. 5, 1876 
I incl NE icin eadhennénmebanal Apr. 4, 1885 
Charles Marshall Foree..............-..- on cmnpdocsncbenanne Nov. 10, 1893 


1 Office of Comptroller created Sept. 2, 1789. 

3 Died in office. 

43 Office of First Comptroller created Mar. 3, 1817. 

4 Office of Deputy First Comptroller created Mar. 3, 1875. 


Expiration 
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June 
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Feb. 
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Apr. 


Sept. 


16, 1791 
2, 1795 
1, 1795 

30, 1796 

14, 1802 

21, 1811 

10, 1814 

28, 1815 
3, 1817 


30, 1836 
28, 1838 
19, 1841 
13, 1841 


May 31, 1849 


Apr. 
Apr. 
?Jan. 
2¥Feb. 
June 


Mar. 


Apr. 
May 


Sept. 


Sept. 


Apr. 
Oct. 


Sept. 


30, 1857 
30, 1861 

7, 1863 
25, 1878 
10, 1880 
24, 1885 
22, 1889 
14, 1893 
30, 1894 


4, 1876 
3, 1885 
11, 1893 
30, 1894 











COMPTROLLERS OF THE TREASURY 


SECOND COMPTROLLERS! 





- . . Date of com- | Expiration 
Name Whence appointed mission of service 

I ial tse niin shows Massachusetts-.............-.- Mar. 6,1817 | Mar. 21, 1829 

tie aaa aatnatae itt eercant .--| New Hampshire- ---...- . Mar. 21,1829 | May 24, 1830 


EE iinet 
Attics K. Parris................ et ERE Se 
CI EE SS sash ohdcidit conan cnees ; 
I SD nn tctinitbeonceaccenece ccm deed Satish cincsinncsteeninis 
John M. Brodhead 
James M. Cutts......-..-. 
John M. Brodhead 





New Hampshire.-............-- 
District of Columbia_--.--.---- 
New Hampshire 








Cyrus C. Carpenter.................. <i EE oneedenbbtinbhecgitionnmanninn 
ND oo ticlacacncesrecsé IN cist carat win teincinitn imecs 
Isaac H. Maynard fo ES ae : 
Sigourney Butler-.___- Massachusetts..............-. 
Benj. F. Gilkeson_..-- Peansyivania..................- 
Charles H. Mansur Missouri 











OE eee RR tel nt citnwkencamul 
NSE a, ee 
James S. Delano. lncueeaetennon 
Richard R. McMahon......-.....-.---- West Virginia_.............- 
Edward M. Hartshorn............-.-.--- a ial densest e 
PED WER lsctcadtthderincnasqncecs ES: Se Severna 





May 27, 1830 
June 18, 1836 
Nov. 27, 1850 


_.| Oct. 1, 1851 


Feb. 11, 1853 
Oct. 1, 1857 
May 29, 1863 
Jan. 7,1876 
Oct. 1, 1877 
June 2, 1885 
Apr. 22, 1887 
May 23, 1889 
May 27, 1893 


July 1,1875 
Jan. 17,1876 
July 24, 1876 
July 1,1885 
Nov. 1, 1889 
Sept. 22, 1893 





June 30, 1836 
Nov. 28, 1850 
Sept. 10, 1851 
Feb. 13, 1853 
Oct. 8, 1857 
May 11, 1863 
Jan. 23, 1876 
Sept. 30, 1877 
June 1,1885 
Apr. 1, 1887 
May 26, 1889 
June 5, 1893 
Sept. 30, 1894 


Jan. 16,1876 
July 15, 1876 
June 30, 1885 
Oct. 31, 1889 
Sept. 21, 1893 
Sept. 30, 1894 





Robert B. Rn re Ohio 


ee Vee | 


George E. Downey- -- 
Walter W. Warwick 


I in costal 
SEE dis POPU sc idcosendaccéucenncse 
eS ee 
NE Wis WON ao cvcccccscsnuccons 
Charles Marshall Foree 


1 Office of Second Comptroller created Mar. 3, 1817. 
2 Office of Deputy Second Comptroller created Mar. 3, 1875. 








Oct. 1, 1894 


July 26, 1897 


16, 1913 
1, 1915 


1, 1894 
6, 1895 
18, 1898 
24, 1913 

1, 1915 


Aug. 4, 1897 
May 15,1913 
Aug. 31,1915 
June 30, 1921 


Apr. 16, 1895 
Dec. 24, 1897 
4 Dec. 6,1912 
Aug. 31,1915 
June 30, 1921 


3 By the act of July 31, 1894, taking effect Oct. 1, 1894, the First Comptroller of the Treasury was made 
Comptroller of the Treasury and the office of Assistant Comptroller of the Treasury created; the offices of 
Second Comptroller of the Treasury, Deputy Second Coiptroller, and Deputy First Comptroller were 


abolished. 
4 Died in office. 
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COMPTROLLERS GENERAL OF THE UNITED STATES 


COMPTROLLERS GENERAL 





Date of com- | Expiration 








Name Whence appointed mission of service 
ie IT BI ose con scnenvccsnenn TR. 5 Bo erticcttosnndemnwnss June 29,1921 | June 30, 1936 
Fred H. Brown.--.-..-- New Hampshire. .--.......-.--- Apr. 7,1939 |*?June 19, 1940 
Lindsay C. Warren Ws SI onsen cued Bae, 2 ST cconcstunveas 
ASSISTANT COMPTROLLERS GENERAL! 
ON eee I cirralcnnrtinccieniotind sgrmaamsnn June 30,1921 | Nov. 11, 1930 







Richard N. Elliott__.- 
EE crc ccncveneacmnccwedonese 


----|}Mar. 6,1931 |fApr. 30, 1943 





1 By the act of June 10, 1921, 42 Stat. 23, effective July 1, 1921, the offices of Comptroller General of the 
United States and Assistant Comptroller General of the United States were created and the offices of the 
Comptroller of the Treasury and Assistant Comptroller of the Treasury were abolished. 

2 Resigned. 

3 Recess appointment, 

4 Retired. 
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DECISIONS 
OF THE 


COMPTROLLER GENERAL OF THE UNITED STATES 


(B-66287) 
TRANSPORTATION—TO AND FROM WORK—GOVERNMENT EMPLOYEES 


While it may be impracticable for employees stationed at Fairbanks, Alaska, 
to obtain cheaper means of transportation than by taxicab due to the emer- 
gency or unusual conditions existing at such post of duty, the cost of fur- 
nishing taxicab service to employees between the office and their homes and 
between office and places where meals are procured is to be regarded as a 
personal expense which may not be paid from appropriated funds in the 
absence of express or implied authority therefor in the current appropriation. 


Comptroller General Warren to T. V. O’Rourke, War Assets Administration, 
July 1, 1947: 


Reference is made to your letter of May 8, 1947, to the Chief, Audit 
Division, General Accounting Office, as follows: 


The Surplus Property Office, Department of Interior, Anchorage, Alaska, 
recently went under the administration of the War Assets Administration. 

Prior to the transfer the War Assets Administration operated an office for 
aircraft disposal in Fairbanks, Alaska. Since this office became the Regional 
Headquarters for WAA in the Territory of Alaska we became the clearing house 
for all expenses incurred by the agency. 

When the enclosed voucher was submitted for payment, this office took exception 
to the expense and refused to process the voucher. Mr. Smith, District Manager 
at Fairbanks was advised and he countered with the enclosed letter as authority 
to obligate the expense. 

This office contends that the use of taxicabs to and from work is not official travel 
within the limits of their duty station and therefore not a justifiable expense. 

It is requested that the enclosed voucher be pre-audited by your office and 
correspondence forwarded advising if said voucher may be certified for payment. 


The referred-to letter of November 8, 1946, from the War Assets 
Administration in Washington, D. C., to M. Clifford Smith, Jr., 
special representative, Fairbanks, Alaska, which, you state, Mr. Smith 
cites as authority to obligate the expense, reads as follows: 

inere has been referred to this office for reply your memorandum of October 
23rd to Mr. L. Oliver Cook, Office of Aircraft Disposal, Washington, with respect 
to the matter of obtaining transportation for personnel of the Fairbanks office. 

It appears that your problem is two-fold, involving the transportation of 
employees from point to point on official business call and also their transportation 


to down-town Fairbanks for food and lodging. As you know, it is normally 
incumbent upon every employee to report to and from work at his own expense 


1 








2 


and by means provided by himself, this obligation extending also to whatever 
travel may be necessary for the mid-day meal. 

However, it is recognized that conditions at Fairbanks as regards transporta- 
tion facilities at all times and severe weather conditions for a portion of the time 
created a situation out of the ordinary. Accordingly, there is no objection, legal 
or otherwise, to the continued obtainment of transportation facilities for the 
travel discussed herein and as may be further required in the conduct of the 
business of the office. Although your letter is not specific on the point we under- 
stand that bills for the rental of the automobile at $150 per month have been paid 
at least up to March 25, 1946, the date on which the War Assets Administration 
was established. If not, payment may be made without further delay and pay- 
ment may also be made of any additional bills for the service for periods through 
June 30, 1946, even though no contract had been executed. Beginning July 1, 
1946, the rental service must be covered by a contract which must be negotiated 
and executed by the office of Mr. J. W. Abney, Chief Contracts Officer, Office of 
Personnel and Office Services, WAA, Washington 25, D. C., The matter has 
been cleared informally with Mr. Abney’s office and if you will supply him immedi- 
ately with all pertinent facts, the contract will be drawn retroactive to July 1, 
1946, and, in view of the circumstances, will be without regard to the requirements 
of Section 3709 of the Revised Statutes, which requires competitive bidding. 

The use of taxicabs for employee transportation should be held to a minimum 
and the arrangements for the service should be between the office and the opera- 
tors wherever possible. That is to say, an attempt should be made to place this 
service on a definite charge basis and if advisable a contract should be negotiated 
to place the service on call. In the event you decide that this would be the 
proper course, you should supply all information to Mr. Abney’s office as explained 
above. 

We have noted that you anticipate that your expenditures for gasoline and oil 
for the rented vehicle plus the cost of occasional taxicab use should never exceed 
$50 in any one month. Accordingly, the open market limitation of $100 per- 
mitting miscellaneous procurement as needed when the individual amounts do 
not exceed $100 and when the services are of a casual nature, provided adequate 
authority for these miscellaneous services and you may proceed with the procuring 
thereof without formal contract. 

We trust that the information contained herein will be of assistance to you. 
A copy of this memorandum has been sent by us to Mr. Abney’s office in order 
that he may be informed more fully in the matter. You should communicate 
promptly with Mr. Abney, as explained above. If we may provide further clari- 
fication or any additional assistance, please advise. 


While your letter requests that the submitted voucher be “preaudited” 
it is assumed that you, in your capacity as certifying officer, intended 
to submit the matter here for an advance decision by this office under 
the provisions of section 3 of the act of December 29, 1941, 55 Stat. 876, 
and the matter will be treated accordingly. However, it should be 
pointed out that all requests made by certifying officers under said 
statute for advance decisions should be addressed to the Comptroller 
General of the United States, Washington 25, D. C. 

The submitted voucher covers claim by the Pioneer Taxi at Fair- 
banks, Alaska, in the amount of $120.75, for services rendered the 
War Assets Administration at Fairbanks during the period from 
January 15 to February 7, 1947, inclusive, which voucher is supported 
by confirming purchase order dated April 10, 1947, and certified in- 
voices showing charges ranging from $1 to $2.50, itemized to show 
trips as follows for: “5 pass., 4 stops,” “Girls to work, 1 stop,” “Girls 
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to lunch, 1 stop,” “Girls home, 1 stop,” “Office call, 4 stops,” “Crew 
office to town, 6 pass., 1 stop,” “Smith stand to office, 2 stops,” “Em- 
ployees from lunch to office, 2 stops,” “Girls, 1 stop,” “2 stops, 6 
Passengers,” etc. Although a few of the trips may have been solely 
for transportation from point to point upon official business, it ap- 
pears from the invoices that the greater part of the service was for 
the purpose of transporting passengers between the office and their 
homes and between office and places where lunch was obtained. In 
other cases there is nothing to indicate either the destination or the 
purpose of the trips. 


While there is no statement on the voucher or invoices as to the 
status of the passengers transported, it is assumed that services were 


furnished to employees of the War Assets Administration whose of- 


ficial station was Fairbanks. 

There is included in the appropriation, “Salaries and Expenses, 

War Assets Administration, Special Fund, 1947,” 60 Stat. 606, 607, 
€08, from which payment on the voucher is proposed to be made, au- 
thorization for the following: 
* * * temporary (not in excess of one year) or intermittent services of ex- 
perts or consultants or organizations thereof, including stenographic reporting 
services, by contract or otherwise, without regard to the civil-service and Clas- 
sificationlaws; * * * acceptance and utilization of voluntary and uncompen- 
sated services; * * * travel expenses, including reimbursement, at not to ex- 
ceed 4 cents per mile, to employees for expenses incurred by them in perform- 
ance of official travel in privately owned automobiles within the limits of their 
official stations; * * * procurement of supplies, equipment, reports, and 
services in connection with the care, handling, and disposition of surplus prop- 
erty without regard to the provisions of section 3709 of the Revised Statutes 
(41 U. S. C. 5) upon determination by the Administrator or by any official 
designated by him for this purpose that such method of procurement is neces- 
sary; * * * purchase, maintenance, operation, and repair of passenger 
automobiles; * * * Provided further, That the Administration -may pro- 
cure by contract or otherwise and furnish to Governmental employees and em- 
ployees of Government contractors at the reasonable value thereof food, meals, 
subsistence, and medical supplies, emergency medical services, quarters, heat, 
light, household equipment, laundry service, and sanitation facilities, and erect 
temporary structures and make alterations in existing structures necessary 
for these purposes, when such employees are engaged in the disposal of sur- 
plus property, or in the preparation for such disposal, at locations where such 
supplies, services, equipment, or facilities are otherwise unavailable, , the pro- 
ceeds derived therefrom to be credited to this appropriation: * 


The furnishing of transportation facilities to employees from 
their place of residence to the place of their employment is considered 
a personal expense of the employees and is not permitted to be paid 
from appropriated funds unless provided for in the appropriation 
either expressly or by necessary implication. The fact that such ex- 
penses may be increased due to emergency or unusual conditions does 
not render the rule inapplicable. Also, the fact that the administra- 
tive office authorized this method of transportation in nowise trans- 
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fers the obligation to the Government. It is stated in 16 Comp. 
Gen. 64: 

* * * ‘The transportation from place of duty to the employees’ homes is 
neither for official business nor are the employees in a travel status. It is 
merely personal transportation between the homes of the employees and their 
post of duty, such as is required by the public generally, and any allowance 
in such circumstances would constitute an increase in compensation or an addi- 
tion to the regular salary paid to_ the employees involved, in direct contraven- 
tion of the provisions of section 1765, Revised Statutes. See also 19 Comp. 
Gen. 836. 

While it would appear that where, at isolated places, public trans- 
portation facilities are not adequate, there would be no legal objection 
to the furnishing of taxicab service to and from their places of work 
as part of the agreed compensation of those employees who are em- 
ployed without regard to the civil-service and classification laws, and 
while the appropriation here involved provides for the procuring of 
services of specialized classes of personnel without regard to the laws 
and regulations fixing the compensation of regular Government per- 
sonnel, there is no showing that any of the passengers for whom the 
Pioneer Taxi furnished services in Fairbanks were employed under 
any such agreement. Moreover, the rental of an automobile for per- 
sonal transportation is not included in those services which the War 
Assets Administration is authorized by the appropriation act, above 
quoted, to procure by contract or otherwise and furnish to Government 
employees at the reasonable value thereof. 

In view of the specific provision in the appropriation act for main- 
tenance and operation of passenger automobiles and the apparent im- 
practicability of obtaining cheaper means of transportation at Fair- 
banks, there would appear to be no objection to contracting for trans- 
portation of employees between office and other points for the perform- 
ance of official business of the War Assets Administration. Compare 
2 Comp. Gen. 693. However, there is not sufficient information on the 
voucher or invoices submitted with your letter for a determination of 
what portion of the service, if any, may be considered solely for official 
business and since, in accordance with the foregoing, payment of that 
portion of the service which was incident to transportation of Govern- 
ment employees for the purpose of obtaining lodging and meals at 
official station is not a proper charge against the appropriation in- 
volved, the voucher may not be certified for payment in any amount. 
If any additional evidence is obtainable tending to establish the Gov- 
ernment’s liability for any part of the amount claimed, the voucher 
properly would be for submission to the Claims Division, General Ac- 
counting Office, Washington 25, D. C., for consideration as a claim (31 
U.S. Code 71) rather than one for consideration by a certifying officer. 

The voucher and supporting papers are returned herewith. 











Comp. Gen.) DECISIONS OF THE COMPTROLLER GENERAL 5 
(B-59792) 


CONTRACTS—MODIFICATION—APPLICABILITY OF WAR POWERS 
AUTHORITY SUBSEQUENT TO CESSATION OF HOSTILITIES 


The amendment of a petroleum products supply contract by a Treasury Depart- 
ment contracting officer more than a year after actual hostilities in World 
War II had ceased, in order to compensate the contractor for increased 
costs occasioned by the suspension or removal of Government price controls, 
is not within the authority of section 201 of the First War Powers Act, 1941, 
and Executive orders issued pursuant thereto, to amend contracts to “fa- 
cilitate the prosecution of the war,” even though a state of war still exists. 


Comptroller General Warren to the Secretary of the Treasury, July 8, 1947: 

Reference is made to your letter of April 22, 1947, relative to decision 
dated March 28, 1947, B-59792, wherein you were advised that, on the 
basis of the record then before this office, there was no authority for 
the amendment of contract No. Tps-76458, dated July 10, 1946, with 
the Monmouth Petroleum Company, so as to provide for an increase 
in the prices specified therein. 

The pertinent provisions of the amendment and the circumstances 
under which it was executed are set forth in the decision of March 28, 
1947, and need not be repeated here. However, in your letter, referred 
to above, you state that the contract was amended under the authority 
of Title II of the First War Powers Act of 1941, 55 Stat. 839, upon 
a determination by the contracting officer that “such action would 
facilitate the prosecution of the war.” Hence, it is stated as your 
opinion that since, from a legal standpoint, the war is not at an end 
and nothing has occurred to impair the authority of the contracting 
officer to enter into amendments or modifications of contracts, his “de- 
termination involves an exercise of administrative judgment which if 
made in good faith is conclusive and not subject to review by anyone.” 

By Executive Order No. 9023, issued January 14, 1942, the provisions 
of the First War Powers Act and of Executive Order No. 9001, issued 
pursuant thereto, were extended to the Treasury Department, and it 
is understood from your letter that “a proper delegation existed from 
the Secretary of the Treasury to the contracting officer in this case.” 
However, it clearly is within the jurisdiction of the General Account- 
ing Office to determine whether the facts of a particular case are such 
as to bring it within the scope and operation of the First War Powers 
Act and the Executive orders issued pursuant thereto. 24 Comp. 
Gen. 723. 

As a basis for the contracting officer’s determination, and in support 
of his good faith in the matter, you invite attention to the fact that 
numerous military installations are included among the agencies 
served under the contract here involved, and you point out that approx- 


imately 150 additional contracts “were amended in the same way at 
796802—48——3 
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approximately the same time and for the same reason.” And you 
state : 


The contracting officer concluded that failure to amend these contracts would 
have resulted, in many instances, in insolvency on the part of the contractor 
leading to inability on its part to deliver the specified materials and to a serious 
shortage in Government stocks. It was believed that efforts to supply the de- 
ficiencies by buying against the contracts would have been costly and probably 
ineffective to supply the shortage since the refineries would have already allocated 
their limited stock. Also, the Government in almost every instance would have 
been in the position of attempting to purchase gasoline and fuel oil from the 
suppliers that had been declared in default. The contracting officer in making 
the determination in this case also had in mind the fact that there was an im- 


pending coal strike which would have left the Government activities without 
any source of fuel supply. 


Under these circumstances, it was thought that a failure to relieve the situa- 
tion by amendments allowing price increases would have impaired the ability of 
the Armed Forces of the United States to function effectively. 

It is conceded that while actual hostilities have ceased, a state of 
war still exists which permits the exercise of constitutional war powers 
and will continue until the ratification of a treaty of peace or an 
official proclamation of peace. Fleming v. Mohawk Co., S. Ct. Nos. 
583 and 512, decided April 12, 1947; Jn re Yamashita, 327 U. S. 1; 
Kahn v. Anderson, 255 U. 8.1; Hamilton v. Kentucky Distilleries Co., 
251 U.S. 146; Hijo v. United States, 194 U. S. 315; Bowles v. Sover- 
insky, 65 F. Supp. 808; Houston and No. Texas Motor Frt. Lines v. 
Elliott, 63 F. Supp. 577; C. A. Weed and Co. v. Lockwood, 266 F. 705; 
Commercial Cable Co. v. Burleson, 225 F. 99. And there can be no 
question as to the authority of the President and the Congress, during 
a state of war, to exercise their constitutional war powers to provide 
for any emergency or necessity arising out of the war or incident to it, 
as, for example, measures designed to prevent a recurrence of hostili- 
ties, to facilitate the demobilization of the armed forces, or to assist 
in the concluding of a treaty of peace. Zn re Yamashita, supra; Ham- 
ilton v. Kentucky Distilleries Co., supra; Houston and No. T cxas Frt. 
Lines v. Elliott, supra; Bowles v. Soverinsky, supra; Commercial 
Cable Co. v. Burleson, supra. Moreover, the Congress, in passing a 
war measure, has power, within reasonable limitations, to provide 
when the act shall cease to be in force. United States v. Armstrong, 
265 F. 683. In general, however, the war powers of the Federal Gov- 
ernment end with the necessity which brought them into operation. 
67 C.J. 367. Hence, regulatory statutes founded upon the war power 
cease to be effective with the cessation of war. Hood Rubber Co. v. 
Davis, 255 Mass. 200, 151 N. E. 119; George B. Newton Coal Co. v. 
Davis, 281 Pa. 74, 126 A. 192. In this connection, see the case of 
Michael Tuck Foundation v. Hazelcorn, 65 N. Y. S. 2d 387, wherein 
the court stated : 


* * * ‘he technical definitions continuing the state of war until the peace 
treaty is ratified, however, usually do not purport and are not interpreted to 
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refer to rights of individuals arising out of contracts. The ordinary or lay concept 
of the meaning of the termination of war is the signing of an armistice or the 
cessation of actual hostilities. It has been so construed in a determination by 
the Appellate Division in this Department in Matter of Jones v. Schneer, 270 


App. Div. 1027, 63 N. Y. S. 2d 627. 

While it is recognized that emergency legislation enacted by the 
Congress to facilitate the prosecution or conduct of the war should 
be broadly and liberally construed so as to cover every emergency and 
necessity arising out of or incident to the inception or progress of 
the war, the authority conferred by such a statute should not be ex- 
tended to activities which are not in any way connected therewith. 
The case of George B. Newton Coal Co. v. Davis, supra, involved the 
validity of an Executive order purporting to have been issued pur- 
suant to the Fuel and Food Act, approved August 10, 1917 (40 Stat. 
276, 284), after the cessation of hostilities in the First World War, 
for the purpose of restoring rules affecting distribution of commodi- 
ties and prices in effect during the war. Section 25 of the act there 
involved provided in pertinent part as follows: 

That the President of the United States * * * is hereby, authorized and 
empowered, whenever and wherever in his judgment necessary for the efficient 
prosecution of the war, to fix the price of coal and coke * * * to regulate the 
method of * * * distribution, apportionment, [ete]; * * * said a 


thority and power may be exercised by him * * * during the war or for such 
part of said time as in his judgment may be necessary. [Italics supplied.] 


In holding that the Executive order involved was invalid for the 
reason that the “emergency” on which it was based—an anticipated 
coal strike—could not be considered as being related to the “efficient 
prosecution of the war,” the court stated : 


During the war the authority to fix rates and provide exclusive regulation was 

extended to all commodities. 
- o + * = * * 

The right was based on what has been generally termed implied “war power.” 
The exercise of this right or power has as its foundation the national security 
and defense; it is of such paramount importance alike to the country and its 
citizens, and of such drastic consequence, it seems imperative it must not be car- 
ried beyond what is generally comprehended by the term, or into conditions of 
life not justifying its existence. When lawfully brought into action by Con- 
gress, it must be kept within its own limitations. It should not exist after the 
circumstances are ended through which it was brought into life, namely, war 
or public insurrection actually existing. Until the Supreme Court of the United 
States determines otherwise, the act in question must be held ineffective, after 
the cessation of hostilities in its broadest sense, freed from technical construc- 
tion by acts of Congress, having a tendency to continue on paper only hostile 
conditions into a time of peace. * * * [Italics supplied.] 


See, also, 267 U. S. 292, where the conclusion reached by the Supreme 
Court of Pennsylvania in the above case was affirmed. In like man- 
ner, the Court of Claims of the United States, in the case of Centaur 
Construction Company, Ine. v. United States, C. Cls. No. 46242, de- 
cided January 6, 1947—which involved the construction of the First 
War Powers Act—stated: 
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* * * By its very terms it was a war powers act, its provisions had to do 


with the prosecution of the war, its manifest purpose was to facilitate the prepara- 
tion and carrying out of the war purposes. This construction is borne out by the 
legislative history of the provision. 

While the amendment in the present case purports to have been 
based upon a determination by the contracting officer that the prose- 
cution of the war would be facilitated thereby, it is apparent from 
the recitals contained in the amendment itself that the primary pur- 
pose for which it was executed was to prevent “substantial financial 
loss to the contractor,” and you concede that “the contract was 
amended because of the removal of petroleum products from price 
control to provide for increased prices corresponding to the rise in 
market prices which was occurring.” In view thereof, and since the 
amendment was entered into in September, 1946, more than a year 
after actual hostilities had ceased, it would seem inconceivable that it 
could be said in good faith that the amendment would facilitate the 
prosecution of the war. 

Moreover, it would appear that the Congress, by the enactment of 
Public Law No. 657, approved August 7, 1946 (before the execution 
of the amendment here involved), recognized that after the cessation 
of hostilities the departments and agencies of the Government were 
not authorized to modify or amend contracts under Title II, section 
201, of the First War Powers Act. The act of August 7, 1946, 60 Stat. 
902, provides in part as follows: 

That where work, supplies, or services have been furnished between Sep- 

tember 16, 1940, and August 14, 1945, under a contract or subcontract, for any 
department or agency of the Government which prior to the latter date was 
authorized to enter into contracts and amendments or modifications of contracts 
under section 201 of the First War Powers Act, 1941 (50 U. S. C., Supp. IV, app., 
sec. 611), such departments and agencies are hereby authorized, in accordance 
with regulations to be prescribed by the President within sixty days after the 
date of approval of this Act, to consider, adjust, and settle equitable claims of 
contractors, including subcontractors and materialmen performing work or 
furnishing supplies or services to the contractor or another subcontractor, for 
losses (not including diminution of anticipated profits) incurred between Sep- 
tember 16, 1940, and August 14, 1945, without fault or negligence on their part 
in the performance of such contracts or subcontracts. Settlement of such claims 
shall be made or approved in each case by the head of the department or agency 
concerned or by a central authority therein designated by such head. 
The extent and scope of the relief to be granted war contractors under 
Public Law No. 657 was given comprehensive study by the Congress, 
as is signified by the fact that the law was not enacted until nearly a 
year after VJ-day, and the primary, if not the sole, purpose of the act, 
is to afford relief to those war contractors who would have received 
relief under the First War Powers Act but for the capitulation of the 
Japanese government on that day. 

Finally, it may be observed that the Emergency Price Control Act 
of 1942, 56 Stat. 23, did not provide for the modification or amendment 
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of contracts in the event of the suspension or removal of price controls, 
and while it may be, as recited in the amendment involved, that the 
parties to the contract, at the time of the execution thereof, contem- 
plated the continuance of price control, the fact remains that the said 
act, as amended, plainly provides that all regulations, orders, price 
schedules and requirements thereunder should terminate on June 30, 
1946. The record shows that the contractor submitted its bid during 
the month of June 1946, and although it is presumed to have had know- 
ledge of the provisions of the Emergency Price Control Act, there 
is nothing in the contract which provides expressly, or by necessary 
inference, for an increase in the prices stipulated therein in the event 
of the suspension or removal of price control by the Office of Price 
Administration, or the discontinuance of such control as the result 
of the expiration of said act. 

For the foregoing reasons, and upon the authorities cited, the de- 
cision of March 28, 1947, is affirmed. 





(B-66809) 


LEAVES OF ABSENCE—SICK—TRANSFERS BETWEEN POSITIONS 
COVERED BY DIFFERENT SYSTEMS—DOCTORS, ETC., OF VETERANS’ 
ADMINISTRATION 


The authority vested in the Administrator of Veterans’ Affairs by section 7 (b) 
of the act of January 3, 1946, to prescribe by regulation leaves of absence of 
doctors, dentists, and nurses of the Department of Medicine and Surgery, 
may not be regarded as authorizing the promulgation of a regulation to 
provide for the transfer of previously lost sick leave credits of such personnel, 
which had been accumulated in their former positions under different leave 
een prior to their appointment to the Department of Medicine and 

urgery. 


Comptroller General Warren to the Administrator of Veterans’ Affairs, July 
11, 1947: 


Reference is made to your letter of May 29, 1947, as follows: 


Under Public Law 293, 79th Congress, approved January 3, 1946, the medical 
service in the Veterans’ Administration, as then constituted, was abolished and 
there was authorized and established in the Veterans’ Administration a Depart- 
ment of Medicine and Surgery. The Act provided that doctors, dentists and 
nurses in the medical service were to be continued in their present positions until 
their qualifications for appointment in the new Department were determined 
by the Administrator. Appointments of doctors, dentists and nurses in the De- 
partment of Medicine and Surgery may be made only after qualifications have 
been satisfactorily established in accordance with regulations prescribed by the 
Administrator without regard to Civil Service requirements and are for a proba- 
tionary period of three years, and if, at the end of the probationary period the 
appointee is found by a board, appointed in accordance with regulations of the 
Administrator, not fully qualified and satisfactory, he may be separated from 
the service. The grades and full-pay ranges for positions of doctors, dentists 
and nurses so appointed are prescribed by said Act. Doctors, dentists and nurses 
may also be employed by the Administrator without regard to the Classification 
Act of 1923, as amended, on a temporary full-time, part-time or fee basis under 








10 DECISIONS OF THE COMPTROLLER GENERAL [27 


Section 14 (a) of said Act, but no temporary full-time appointment may be for 
a period of more than 90 days. 

Under Section 7 (b) of the Act [59 Stat. 677] aforementioned, it is provided 
that “Notwithstanding any law, Executive order, or regulation, the Administra- 
tor shall prescribe by regulation the hours and conditions of employment and 
leaves of absence of doctors, dentists, and nurses.” Pursuant to this authority, 
the Administrator promulgated regulations governing leaves of absence of doc- 
tors, dentists and nurses in the Department of Medicine and Surgery (Section 
I, Paragraph 7, Circular 76, March 30, 1946). These regulations are similar 
but not identical with the annual and sick leave regulations prgmulgated by the 
President pursuant to authority vested in him under Sections 7 of the Acts 
of March 14, 1936 (49 Stat. 1161, 1162), and delegated by the President, for the 
period of the war, to the United States Civil Service Commission. (Section 7.1, 
Executive Order No. 9414, January 13, 1944). 

The regulations relating to annual and sick leave of Government employees, 
as amended, in effect at the time of enactment of Public Law 293, 79th Congress, 
January 3, 1946, published in Federal Personnel Manual, Chapter Z1, page 454, 
provided in Section 4.8 that when a permanent employee is appointed, reap- 
pointed, or transferred to another position as a permanent employee with no 
break in service or a break of less than 90 days, and the position to which he is 
appointed, reappointed, or transferred is not within the purview of the Leave 
Acts of March 14, 1936, the employee shall be furnished with a statement of his 
sick leave account and if he is subsequently appointed, reappointed or transferred 
to a position within the purview of such Acts with no break in service or a break 
of less than 90 days, the leave shown to be due shall be credited to his account. 
This regulatory provision was amended March 20, 1947 and as amended is pub- 
lished in the Federal Personnel Manual, Chapter Z1, on page 289. 

Doctors, dentists and nurses who previously had occupied positions in the 
former Medical and Hospital Service of the Veterans’ Administration within the 
scope of the foregoing regulations relating to annual and sick leave of Govern- 
ment employees, upon accepting appointments to positions in the Department of 
Medicine and Surgery established by Public Law 293, 79th Congress lost, in 
effect, unless and until subsequently appointed, reappointed or transferred to 
a position within the purview of the Acts of March 14, 1936 substantial sick 
leave credits with resulting severe hardships in a number of instances in which 
such employees suffered extended periods of illnesses. While there is a liberal 
provision in Veterans’ Administration Circular 76, Section I, Paragraph 7d (8) 
for advancement of sick leave to permanent and probational doctors, dentists 
and nurses, in reality this is an obligation against future earned sick leave and 
does not compensate them for previously earned sick leave lost at the time of 
transfer. 

The purpose of the Leave Acts of March 14, 1936, supra, was to provide vaca- 
tions -for and standardize the sick leave of all civilian officers and employees. 
of the United States wherever stationed and of the government of the District 
of Columbia other than certain specific groups therein mentioned, and in Sections 
7 of said Acts authority was vested in the President to administer such Acts 
under such regulations as he might prescribe so as to obtain, so far as practi- 
cable, uniformity in the application of said Acts. Since then, a number of sep- 
arate and distinct leave systems have been provided by statute and regulation 
controlling the accumulation, crediting and charging of leaves of absence, with 
pay, applicable to various groups of civilian officers and employees of the Govern- 
ment, the terms and conditions of which are widely different. Authority to 
promulgate regulations under the different leave systems is vested in different 
officers of the Government. 

There is no specific provision in Public Law 293, 79th Congress, either author- 
izing or prohibiting the transfer of leave credits of doctors, dentists and nurses 
upon appointment to positions in the Department of Medicine and Surgery from 
positions previously occupied in the Medical and Hospital Service of the Veterans’ 
Administration or in other Government agencies or upon their transfer from 
the Department of Medicine and Surgery to positions in other Government agen- 
cies. It is believed that the broad discretionary authority vested in the Admin- 
istrator in Section 7 (b) of Public Law 293, 79th Congress, supra, might be 
construed as sufficient to permit the Administrator, by regulation, to set up leave 
credits for doctors, dentists and nurses while they are employed in the Depart- 
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ment. of Medicine and Surgery in amounts equivalent to sick leave credits in 
their favor at the time of their appointments. As a matter of equity, such action 
clearly appears to be justified, and in consonance with the legislative intent, 
as manifested by the enactment of Public Law 525, 78th Congress, December 21, 
1944, allowing lump sum payment for leave of officers and employees of the 
Government upon their separation from service or transfer from one agency of 
the Federal Government to another, which is evidence of an intent to protect 
the annual or vacation leave rights of such officers and employees. 

I would appreciate an expression of your views as to the extent of the dis- 
eretionary authority vested in me under Section 7 (b), Public Law 293, 79th 
Congress, in relation to providing sick leave credits for doctors, dentists and 
nurses appointed to the Department of Medicine and Surgery equivalent to sick 
leave accumulated to their credit in their former positions in the Medical and 
Hospital Service of the Veterans’ Administration or other Federal agency. 


The situation here presented is analogous to that considered in 24 
Comp. Gen. 304, wherein it was held that, in the absence of a statute 
specifically so providing, the transfer of leave credits between services 
or employments under different leave systems may not be authorized 
by regulation. In said decision it was stated at pages 306 and 307: 


Referring to the concluding paragraph of your letter, I find no authority vested 
in you pursuant to the President’s delegation by section IV-11 of Executive 
Order. No. 8189, dated July 5, 1939, under the statutory authority vested in him 
by 22 U. S. Code 17a, to promulgate leave regulations which would affect the 
accumulation, crediting, or charging of leave of absence with pay based upon 
service of personnel other than as officers and employees of the Foreign Service, 
exclusive of service in another capacity either prior or subsequent to service 
as an officer or employee of the Foreign Service. 

It is understood your question is directed more particularly to the two leave 
systems provided for officers and employees of the Foreign Service and for 
departmental officers and employees, the first two leave systems above men- 
tioned. While you have authority to promulgate regulations controlling the 
accumulation, crediting, and charging of leave of officers and employees of the 
Foreign Service within the limitations fixed- by law, I find no authority vested 
in you to promulgate regulations affecting the accumulation, crediting, or charg- 
ing of leave of absence of departmental officers and employees, which authority 
is vested by law in the President and, during the period of the war, delegated 
to the United States Civil Service Commission. See Section 7.1 of the Executive 
Order 9414 dated January 13, 1944. 

The leave differential for foreign service saved by section 5 of the Annual and 
Sick Leave Acts of March 14, 1936, supra, to which you refer, relates only to 
foreign service coming within the purview of those statutes exclusive of service 
under other leave laws such as that applicable to officers and employees of the 
Foreign Service. 

Because of the above considerations, the transfer of leave credits between serv- 
ice or employment under different leave systems never has been authorized and, 
under existing laws, may not be authorized by regulation. As there now exists 
no common basis or authority of law upon which such a regulation could be 
issued, there would be required a statute fixing the terms and conditions upon 
which the leave could be transferred between service under different leave sys- 
tems, in order to authorize such transfers. This appears to have been recog- 
nized by the President in section 4.9 (b) of the existing leave regulations applica- 
ble to officers and employees of the departments and establishments of the 
Government contained in Executive Order No. 9414, supra, which provides as 
follows: 

“When an employee is appointed, reappointed, or transferred from one perma- 
nent position to another permanent position, without a break in service, his leave 
account shall be disposed of as follows: 


x * * * * * * 


“(b) If the position to which he is appointed or transferred is not within the 
purview of the leave acts of March 14, 1936, the employee shall be furnished 
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with a statement of his leave account, and if he is subsequently appointed, 
reappointed, or transferred to another position within the purview of such acts, 
the leave shown to be due will be credited to his account.” 


See, also, 24 Comp. Gen. 651. 

The rule stated in the above decision properly was recognized by 
your Department in promulgating the present leave regulations for 
personnel of the Department of Medicine and Surgery by expressly 


providing under section I, paragraph 7h (2) and (3) of Circular 76 
dated March 30, 1946, as follows: 


(2) Doctors of medicine, dentists and nurses may not transfer leave credits 
earned in a position subject to the annual and sick leave Act of March 14, 
1986, as amended by Act of March 2, 1940, Act of December 17, 1943 and Act 
of June 1, 1945, upon transfer to a position subject to those instructions. The 
transfer of leave credits between service or employment under different leave 
systems is not authorized by law. Leave credits earned in the Medical Service 
cannot be transferred to the Department of Medicine and Surgery. 

(3) All accumulated and current accrued annual leave shall be liquidated by 
a lump-sum payment to the employee in cases involving transfer to agencies 
under different leave systems. This section applies even though the transfer 
is to a position in the same agency, such as conversion from a Civil Service 
position in the Medical Service, to an excepted position in the Department of 
Medicine and Surgery. 


I do not find that your authority to “prescribe by regulation 
* * * leaves of absence of doctors, dentists, and nurses” is any 
broader than that vested in the Secretary of State with respect to 
Foreign Service officers, which authority was considered in the above- 
quoted decision. Accordingly, following the rationale of that deci- 
sion I have to advise that the issuance of a regulation along the lines 
proposed in your letter would not be authorized. 


(B-67070) 


ARMY OFFICERS ACCEPTING EMPLOYMENT WITH INTERNATIONAL 
BANK FOR RECONSTRUCTION AND DEVELOPMENT 


Retired Army officers may, without regard to the dual compensation and em- | 


ployment statutes (act of May 10, 1916, as amended; act of July 31, 1894, as 
amended ; and section 212 of the act of June 30, 1932), accept compensation 
attached to their employment with the International Bank for Reconstruc- 
tion and Development—an international agency—in addition to their re- 
tired pay, it appearing that funds contributed by the United States to finance 
its subscription to the Bank’s capital stock will be intermingled with funds 
provided by other member nations and, as such, will lose their status as 
Federal funds. 

In view of the broad purpose of the act of November 21, 1945, to permit persons 
on terminal leave from the armed forces to accept employment, generally, 
without regard to the civil office restrictions of section 1222, Revised Stat- 
utes, military personnel who, while on terminal leave pending release from 
active duty or retirement, are employed by the International Bank for Re- 
construction and Development, an international agency, are to be regarded 
as entitled to their active-duty pay and allowances while so employed, in 
addition to the compensation attached to their employment with the Bank. 
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Assistant Comptroller General Yates to the Secretary of War, July 15, 1947: 
LT have your letter of June 13, 1947, as follows: 


The Chief of Engineers has been informed that the International Bank for 
Reconstruction and Development is considering the employment of one or more 
retired officers of the Corps of Engineers on an annual salary basis in con- 
nection with engineering projects upon which the Bank may be required to act. 

It is the view of this Department that the Bank is an international agency 
and that the principles enunciated in your opinions of July 11, 1945 and August 
20, 1945 (25 Comp. Gen. 38 and 203) with respect to employment of retired 
Army officers by the United Nations Relief and Rehabilitation Administration, 
would apply to the employment of retired officers by the International Bank. 

Since the War Department is desirous of issuing proper and comprehensive 
advice to military personnel who may be asked to accept employment with the 
International Bank for Reconstruction and Development, your decision is re- 
quested as to whether military personnel may be employed by the Bank, while 
on terminal leave or in a retirement status, and, if so, will such personnel be 
entitled to receive their active or retired pay while so employed. 

The International Bank for Reconstruction and Development was 
organized for the purpose of assisting in the reconstruction and de- 
velopment of territories of member nations by facilitating the invest- 
ment of capital for productive purposes; promoting private foreign 
investment by means of guarantees or participations in loans and 
other investments made by private investors and, when private capi- 
tal is not available, providing funds out of its own capital; promoting 
long-range balanced growth of international trade, etc. The Bank 
came into existence on December 27, 1945, when the Articles of Agree- 
ment of the International Bank for Reconstruction and Development 
were accepted and signed on behalf of governments—including the 
United States—having approximately 80 percent of the total capital 
stock subscriptions allocated to the 44 nations represented at the 
United Nations Monetary and Finance Conference held at Bretton 
Woods, New Hampshire, in July 1944. Article II, section 3 (a), of 
the said Articles of Agreement requires that each member nation sub- 
scribe to a minimum number of shares of the Bank’s authorized cap- 
ital stock of $10,000,000,000. Under Article V, section 14, of the said 
Articles of Agreement, the Bank’s Board of Governors is authorized 
to determine what part of the Bank’s net income, after making pro- 
vision for reserves, shall be allocated to surplus and what part, if any, 
shall be distributed to member nations. By the act of July 31, 1945, 
59 Stat. 512, 514, the Congress authorized the President to accept 
membership in the Bank on behalf of the United States and also 
authorized the Secretary of the Treasury to use as a public debt trans- 
action not to exceed $4,125,000,000 of the proceeds of any securities 
thereafter issued under the Second Liberty Bond Act, as amended, to 
finance the United States subscription to the International Monetary 
Fund and the International Bank for Reconstruction and Develop- 
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ment. Thus, it clearly appears that the Bank is an international 
agency, rather than a Federal agency. Also, since the administrative 
expenses of the Bank are to be paid from operating profits—or cap- 
ital contributions in the event of an operating deficit—it appears the 
funds authorized by the Congress for the payment of the subscrip- 
tion of the United States to the Bank’s capital stock will be inter- 
mingled with funds provided by other member nations, and, as such, 
will lose their status as Federal funds. 23 Comp. Gen. 744. 

In decision of July 11, 1945, B-50542, 25 Comp. Gen. 38, referred to 
in your letter, there was considered the question of whether the employ- 
ment of military personnel by the United Nations Relief and Rehabili- 
tation Administration, while on terminal leave or in a retirement status, 
would subject such personnel to the prohibitions contained in the dual 
office or dual compensation acts of May 10, 1916, 39 Stat. 120, as 
amended by the act of August 29, 1916, 39 Stat. 582; July 31, 1894, 28 
Stat. 205, as amended; and section 1222, Revised Statutes,.which pro- 
vides that the commission of an “officer of the Army on the active list” 
shall be vacated upon acceptance of a civil office; or the limitation of 
$3,000 per annum on combined salary and retired pay imposed by 
section 212 of the Economy Act of June 30, 1932, 47 Stat. 406. In 
that decision, it was stated in part as follows: 


The statutes, supra [section 1 of the Joint Resolution of March 28, 1944, 58 
Stat. 126, section 201, the act of June 30, 1944, 58 Stat. 629], support the statement 
made in the decision of April 1, 1944, 23 Comp. Gen. 744, to the effect that the 
United Nations Relief and Rehabilitation Administration is an international 
agency, rather than a Federal agency. Also, it is understood that the salaries of 
the personnel referred to in your letter are to be paid from that part of the 
appropriation, supra, which has been or will be turned over to the Director 
General as a contribution to the Administration’s administrative expense fund 
as contemplated under Article IV, V, and VI of the Agreement hereinbefore 
referred to. If that is the situation none of the dual compensation statutes 
cited in, the concluding paragraph of your letter (acts of May 10, 1916, as 
amended by the act of August 29, 1916, 39 Stat. 582; July 31, 1894, 28 Stat. 205, 
as amended, and section 212 of the act of June 30, 1932, 47 Stat. 406) would be 
contravened if military personnel accepted appointment or employment with the 
United Nations Relief and Rehabilitation Administration during terminal leave 
from the military service or upon retirement from the military service * * *. 
That is to say, said statutes prohibiting dual appointments or employments, or 
payment of more than one salary to the same person during the same period of 
time in the Federal service would have no application to dual appointments or 
employments or payment of more than one salary in a Federal office or position 
and in an office or position under the United Nations Relief and Rehabilitation 
Administration. 

Section 1222, Revised Statutes, provides as follows: 

“Accepting or holding civil office.—No officer of the Army on the active list 
shall hold any civil office, whether by election or appointment, and every such 
officer who accepts or exercises the functions of a civil office shall thereby cease 
to be an officer of the Army, and his commission shall be thereby vacated.” 

An officer of the Army is “on the active list” during authorized leave of 
absence whether the leave be taken during active service or as terminal leave 
immediately prior to final discharge from the active service. It has been held 
that the term “civil office,” as used in section 1222, Revised Statutes, is not limited 
to a Federal civil office, but includes, also, a State office—a non-Federal office. 
See 13 Ops. Atty. Gen. 310, cited in 19 Comp. Gen. 826, at page 828. Upon the 
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basis of the same reasoning a civil office with an international agency—another 
class of non-Federal office—must be regarded as a “civil office” within the mean- 
ing of section 1222, Revised Statutes. 

You are advised, therefore, that a retired officer of the Army may accept an 
office or position with the United Nations Relief and Rehabilitation Administra- 
tion, the salary of which is payable from contributed administrative expense 
funds, without regard to any of the dual compensation statutes, but that the 
acceptance of an office or position with the United Nations Relief and Rehabili- 
tation Administration by an officer of the Army on the active list during terminal 
leave from the military service would vacate his commission as an Army officer 
effective the day he accepts the civil office. 


In decision of August 20, 1945, B-50542, 25 Comp. Gen. 203, also re- 
ferred to in your letter, it was further emphasized that section 1222, 
Revised Statutes, has reference only to an “officer of the Army on the 
active list” and that such phrase generally is used to denote officers 
of the Regular Army other than those—and as distinguished from 
those—on the “retired list” and that such phrase generally has no 
application to other officers of the Army of the United States. And 
in decision of November 2, 1945, 25 Comp. Gen. 377, it was held, 
quoting the syllabus that: 

The temporary employment by a State of an Army officer on the active list 
during terminal leave prior to retirement to direct the construction of a particu- 
lar State project under a position which does not require an oath of office or 
have compensation or title fixed by law may not be regarded as employment in a 
“civil office’ within the contemplation of section 1222, Revised Statutes, such 
as would vacate his commission upon acceptance of such employment, and, there- 
fore, the officer would be entitled to his otherwise proper active duty pay and 
allowances while so employed. 

The conclusion reached in said decisions respecting the application 
of the dual compensation laws to Army officers on the retired list would 
appear equally for application to retired officers who accept employ- 
ment with the International Bank for Reconstruction and Develop- 
ment. However, with respect to that part of the decisions, supra, to 
the effect that under section 1222, Revised Statutes, the acceptance of 
an office with the United Nations Relief and Rehabilitation Admin- 
istration by an officer of the Army on the active list during terminal 
leave would vacate his commission in the Army, attention is invited to 
Public Law 226, approved November 21, 1945, 59 Stat. 584, enacted 
subsequent to the said decisions. The latter act provides that any 
person who, subsequent to May 1, 1940, shall have performed active 
duty in the armed forces may, while on terminal leave, enter or reenter 
“employment of the Government of the United States, its Territories 
or possessions, or the District of Columbia (including any corporation 
created under authority of an Act of Congress which is either wholly 
controlled or wholly owned by the Government of the United States, 
or any department, agency, or establishment thereof, whether or not 
the employees thereof are paid from funds appropriated by Congress) ,” 
and receive, in addition to compensation for such employment, pay 
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and allowances from the armed forces for the unexpired portion of 
such terminal leave. Section 2 (d) of the said act, 59 Stat. 585, pro- 
vides, also, for payment for unused leave of any such person who enters 
the employment of a State, or any political subdivision thereof. In 
decision of March 28, 1946, B-56625, 25 Comp. Gen. 677, to Colonel 
Carl Witcher, Finance Department, U.S. Army, it was stated generally 
with respect to the effect of the said act of November 21, 1945, upon the 
provisions of section 1222, Revised Statutes, as applied to military 
personnel who accept positions with the Federal Government during a 
period of terminal leave pending release from active duty or retirement, 
as follows (page 679) : 

* * * Moreover, an examination of the legislative history of the said act 
of November 21, 1945, discloses that the provisions of section 1222, along with the 
various statutes prohibiting dual employment and the receipt of double compen- 
sation, were particularly brought to the attention of the Congressional committees 
considering the proposed legislation. And that it was the intent of the Congress 
to authorize the benefits provided by the said 1945 statute notwithstanding the 
provisions of such laws, including section 1222, Revised Statutes, clearly appears 
from House Report No. 1163, accompanying S. 1036 (which, as amended by the 
House of Representatives, became the act of November 21, 1945), wherein specific 
mention is made of section 1222, Revised Statutes, as well as the dual employ- 
ment and dual compensation statutes, as constituting existing legislation the 
provisions of which were intended to be avoided by enactment of the bill. Hence, 
it is concluded that in enacting the said act of November 21, 1945, the Congress 
intended that for the period of terminal leave from the armed forces such statute 
would supersede the provisions of section 1222, Revised Statutes, as well as the 
dual compensation statutes and any other law to the contrary, and that the 
benefits of the statute were to extend to members of the Regular Army as well as 
to members of other components of the armed forces. * 

While that decision clearly recognized that the act of November 21, 
1945, superseded the provisions of section 1222, Revised Statutes, in- 
sofar as concerns periods during which officers of the Army on the 
active list are on terminal leave pending release from active duty or 
retirement, the said act refers to military personnel who enter or re- 
enter the employment of “a State, or any political subdivision there- 
of” or “the Government of the United States, its Territories or pos- 
sessions, or the District of Columbia (including any corporation cre- 
ated under authority of an Act of Congress which is either wholly 
controlled or wholly owned by the Government of the United States, 
or any department, agency or establishment thereof.” As hereinbe- 
fore pointed out, the International Bank for Reconstruction and Devel- 
opment is an international agency whose capital stock is owned by 
various governments, and, consequently, it is not expressly included 
in the language of such act. However, the express enumeration in 
the act of the “employment” that any person may enter or reenter 
while on terminal leave from the armed forces without forfeiting his 
military pay does not appear to have been intended restrictively so as 
to preclude such persons on terminal leave from entering or reentering 
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the employment of other than a State, the Federal Government, etc., 
but rather as broadly removing the theretofore existing restrictions 
contained in the dual office and dual compensation laws, as well as sec- 
tion 1222, Revised Statutes, so as to permit such persons to accept em- 
ployment, generally, without regard to such restrictive statutes, while 
on terminal leave from the armed forces. Explaining the need for 
such legislation it was pointed out in House Report No. 1163, accom- 
panying S. 1036 (which, as amended by the House of Representatives, 
became the act of November 21, 1945), that under then existing laws, 
members of the armed forces on terminal leave might accept private 
employment without forfeiting the pay and allowances to which they 
were entitled while on terminal leave, but that such members might 
not accept employment in civil positions under the Federal Govern- 
ment and receive compensation for such employment concurrently 
with the receipt of their military pay and allowances; and that officers 
of the Army on the active list were prohibited by section 1222 of the 
Revised Statutes from holding civil office. 

It does not appear that the employment here involved would con- 
stitute the holding of a civil office within the meaning of section 1222, 
Revised Statutes. Cf. 25 Comp. Gen. 377. However that may be, in 
view of the broad purpose sought to be accomplished by the enactment 
of the said Public Law 226, approved November 21, 1945, it is the 
view of this office that officers of the Army on the active list may, 
while on terminal leave pending release from active duty or retirement, 
accept such employment with the International Bank for Reconstruc- 
tion and Development without vacating their commissions in the 
Army. 

Accordingly, in response to the questions-presented in the concluding 
paragraph of your letter, it is concluded that military personnel—in- 
cluding retired officers and officers on the active list of the Army— 
who may accept employment with the said Bank, while on terminal 
leave pending release from active duty or retirement, will be entitled 
to their active duty pay and allowances while so employed, in addi- 
tion to the compensation attached to their employment with the Bank; 
and that officers on the retired list not on active duty may receive their 
retired pay, in addition to the compensation attached to their em- 
ployment with the Bank, without regard to the dual office and dual 
compensation laws. 


(B-67785) 


BIDS—MISTAKES 


Where the invitation to bid was clear and unambiguous as to the needs of the 
Government and the contracting officer requested and received, prior to 
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award, confirmation of the contractor’s bid as to weights and prices, an 
error in the shipping weight alleged subsequent to award must be regarded 
as an unilateral—not mutual—mistake, due solely to the contractor’s negli- 
gence or oversight and in nowise contributed to by the Government, and 
may not be regarded as affording any legal basis for modifying the bid which, 
having been accepted by the Government in good faith, consummated a 
valid and binding contract. 


Acting Comptroller General Yates to the Secretary of the Interior, July 16, 1947: 

I have your letter of July 3, 1947, with enclosures, relative to an 
error alleged by the Fabri-Steel Co. to have been made in its bid 
dated April 6, 1947, which was accepted on May 22, 1947. You re- 
quest a decision as to the action to be taken in the matter. 

The Department of the Interior, Bureau of Reclamation, Denver, 
Col., invited bids under Specification No. 1746—to be opened April 8, 
1947—for furnishing one lot of trashracks for Horsetooth Dam, item 
2. Paragraph 14 of the Special Conditions specified that each bidder 
should state, in the blanks provided therefor in the schedule, the 
shipping points, freight classifications, and total shipping weights 
of the apparatus to be shipped under each freight classification from 
each shipping point involved, and that, under bids providing for 
delivery f. o. b. cars at the shipping point, all equipment, materials and 
supplies would be shipped on Government bills of lading and the 
total shipping weights, freight classifications, and shipping points 
stated by the bidder in his bid would be used in computing the 
delivered cost to the Government and in determining the low bid. 

In response to the invitation, the Fabri-Steel Co. submitted a bid 
dated April 6, 1947, wherein it offered to furnish item 2 for $1,544 
f. o. b. cars Oakland, Calif., and specified the shipping weight as 
15,750 pounds. 

By letters dated April 22and May 12, 1947, the Bureau of Reclama- 
tion requested the company to confirm the weights and prices specified 
in its bid and, in reply of May 16, 1947, the company stated— 


Regarding our bid of April 6, 1947, Spec. 1746 for trashracks, we wish to 
confirm the following weights and prices as quoted: 

Item #1 Weight 7200# price $715.00 FOB Shipping Point 

Item #2 Weight 15750# price $1544.00 FOB Shipping Point 

Combination bid for both Items #1 & 2 $2,215.00 F. O. B. Shipping Point. 


Award on item 2 was made to the Fabri-Steel Co. on May 22, 1947. 
By letter dated June 2, 1947, the company advised the Bureau of Re- 
clamation as follows: 


Regarding the award made to this company for Item # 2 of Specifications 
# 1746 for trashracks for the outlet works at Horsetooth Dam, Colorado Big 
Thompson Project, Colorado. 

We are faced with a serious problem and would like your advice on what can 
be done. Our estimator, W. Sjoberg, no longer in our employ, made an error 
on the take off for this project. His total weight for the ten racks was 15,190 Ibs. 
The actual weight is 45,520 lbs. When your letter of May 12th reached us, we 
were unable to check the weights as we had no specification to go by. We were 
also unable to locate his takeoff sheet at that time as we were in the process of 
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moving into our new location. We have, since however, located his take off 
and are enclosing it with his error marked in blue pencil. 

If we are forced to fulfill this contract, it will mean that we will take quite a 
loss, something that we cannot afford to do at the present time. 

We would appreciate hearing from you advising us of what course that we can 


take. 

The referred-to estimate sheet shows certain figures—apparently 
weights—under the heading “Horsetooth Dam” which total 1,519 and 
which was extended on the basis of a quantity of 10 to the total amount 
of 15,190. One of the figures comprising said total of 1,519 is 345 
which figure is encircled by a blue pencil mark and in connection 
with which a notation appears “Error—should be 3395+.” 

The invitation issued in the present case was clear and unambiguous 
as to the needs of the Government. The responsibility for the prep- 
aration of the bid submitted in response thereto was upon the bidder. 
See Frazier-Davis Construction Co. v. United States, 100 C. Cls. 120, 
163. It is clear from the statements made by the company in its let- 
ter of June 2, 1947, that any error that may have been made in the bid 
was due solely to the lack of proper care on the part of the company 
in computing its bid, and was in no way induced or contributed to 
by the Government. See Steinmeyer et al. v. Schroeppel, 226 Ill. 9, 
80 N. E. 564, wherein the court denied relief to appellant who had 
made a mistake in adding a column of figures representing the exten- 
sions of items on which bids were requested and the error was not 
alleged until after award. The court stated with respect to the matter 
of the mistake, page 566, as follows: 

* * * If it [the contract] can be set aside on accoynt of the error in adding 
up the amounts representing the selling price, it could be set aside for a mistake 
in computing the percentage of profits which appellants intended to make, or on 
account of a mistake in the cost of the lumber to them, or any other miscalcula- 
tion on their part. If equity would relieve on account of such a mistake there 
would be no stability in contracts, and we think the Appellate Court was right 
in concluding that the mistake was not of such a character as to entitle the 
appellants to the relief prayed for. 

It is clear that such mistake as was made by the company in its bid 
was unilateral—not mutual—and, therefore, does not entitle the com- 
pany to relief. See Saligman et al. v. United States, 56 F. Supp. 505, 
507; and Ogden & Dougherty v. United States, 102 C. Cls. 249, 259. 

Moreover, the company was requested to verify its bid as to weights 
and prices, and in reply it confirmed the weights and prices specified 
in its bid. After such verification, the contracting officer was under 
no obligation to make further inquiry as to the correctness of the bid. 
See Carnegie Steel Company v. Connelly, 89 N. J. L. 1, 97 A. 774, 
and Shrimpton Manufacturing Company v. Brin, 59 Tex. Civ. App. 
352, 125 S. W. 942. The fact that the acceptance of the bid was not 
made until after the company had been given an opportunity to verify 
its bid, precludes any assumption that the contracting officer exercised 
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bad faith or attempted to take advantage of the company. See 10 
Comp. Gen. 388; 14 id. 453; and 18 id. 942. Although, after award, 
the company furnished its estimate sheet in support of its claim of 
error, it does not appear that, prior to award, the contracting officer 
was aware of the factors used by the company in computing its bid. 
The present record indicates that the acceptance of the bid was in 
good faith, no error having been alleged by the company until after 
award. The acceptance of the bid, under the circumstances involved, 
consummated a valid and binding contract which fixed the rights and 
liabilities of the parties thereto. See United States v. New York and 
Porto Rico Steamship Co., 239 U. 8. 88; United States v. Purcell En- 
velope Co., 249 U.S. 313; and American Smelting and Refining Co. v. 
United States, 259 U.S. 75. 

Accordingly, I find no legal basis for modifying the contract based 
on the bid of the Fabri-Steel Co. which was accepted ; hence, the com- 
pany should be required to furnish the trashracks under item 2 of its 
bid on the basis specified in its bid. 

The papers are returned herewith. 


(B-66821) 


STATE OR LOCAL IMPROVEMENTS—ASSESSMENTS AGAINST 
GOVERNMENT PROPERTY—GOVERNMENT LIABILITY 


An assessment for street improvements levied by a municipal improvement dis- 
trict created under the laws of the State of Idaho against land owned by 
the United States within such district is to be regarded as an involuntary 
exaction and, as such, constitutes a tax which the United States is not re- 
quired to pay. 


Acting Comptroller General Yates to L. W. Darby, Department of Agriculture, 
July 17, 1947: 

Reference is made to your letter of May 29, 1947 (A Disbursement 
Vouchers), submitting a voucher together with related papers, stated 
in favor of the City of Burley, Idaho, in the amount of $208.89 for 
assessments for street improvements levied against the United States 
as owner of Lot 14, Block 164, Burton’s First Addition, City of Burley, 
Idaho, occupied by the Forest Service as an administrative site for 
the Minidoka National Forest. 

The record shows that on May 27, 1946, the City Council of Burley 
adopted a resolution providing for the creation of a local improvement 
district within the corporate city limits and that the Government site 
here in question is within the said improvement district. 

In a statement by the Acting Forest Supervisor on the reverse side 
of the voucher recommending approval of the voucher for payment 
it is stated, as follows: 
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Some 5 or 6 years ago a light oiled surface was placed on the street with in- 
sufficient base. This surface has broken up causing difficult and dangerous travel 
conditions during periods of wet weather. The ground in this vicinity is ex- 
tremely level making it difficult to get proper drainage. These street improve- 
ments will remedy this situation since storm sewers are being installed in con- 
nection with the curb and gutter project. During periods of dry weather the 
dust condition was a menace to safe travel along this street, and has a damaging 
effect on the exterior and interior of buildings and landscaping. The street im- 
provement work will eliminate these hazards and damaging conditions. 

Title to the Burley Administrative site extends to the center of the street. The 
street improvement work consists of: 1. Regrading, regraveling and oiling. 
2. Construct, reconstruct, and renew curbs gutter along each side of every street 
within the improvement district established. The City of Burley let the job out 
on competitive bid and the contract was awarded to the lowest bidder. It is to 
the advantage of the Government to reimburse the City on a cost basis, rather 
than to contract separately for doing the job. You will observe from the voucher 
itemization that the price paid to the City is less by $26.11 than it would have 
cost the Government to hire this contractor to do the job at the same rates as those 
charged the City of Burley. These rates are the lowest obtainable. 

It is a well settled rule that lands owned by the United States cannot 
be taxed by a State or by any of the political subdivisions of a State. 
Van Brocklin v. Tennessee, 117 U. S. 151; United States v. Power 
County, Idaho, 21 F. Supp. 684; cf. Pacific Spruce Corp. v. Lincoln 
County, 21 F. 2d 586. This rule applies with equal force where the tax 
is a special tax or assessment for local improvements as well as in the 
case of a general property tax against lands owned by the United 
States. Lee v. Osceola and Little River Road Improvement District, 
268 U. S. 643; Mullen Benevolent Corporation v. United States, 290 
U. S. 89; United States v. Anderson Cottonwood Irrigation District, 
19 F. Supp. 740; 18 Comp. Gen. 562. Cf., also, People of Puerto Rico v. 
United States, 134 F. 2d 267. A special assessment is a tax within the 
rule precluding a State from taxing lands owned by the United States, 
because it is an exercise of the sovereign power of taxation and, like 
other taxes, is an involuntary exaction. See United States v. Anderson 
Cottonwood Irrigation District, supra; Hagar v. Reclamation District, 
111 U.S. 701. 

Notwithstanding the various theories advanced in your letter as 
being favorable to payment of the amount claimed on the voucher 
the conclusion is required that the claim presented is essentially a 
demand by the City of Burley for the payment of an assessment for 
street improvements against land owned by the United States; and, 
as was stated in 18 Comp. Gen. 562, an assessment of that type “is an 
involuntary exaction, and as such is a tax which the United States 
may not be required to pay.” 

The various sections of Idaho Statutes authorizing the creation by 
municipal action of improvement districts such as here involved for 
the purpose of making street improvements and other similar pur- 
poses are found in sections 49-2501 to 49-2560 Idaho Code anno- 


tated, 1932, formerly sections 3911-4151 Idaho Compiled Statutes, 
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1919. The first step is an ordinance declaring the intention to create 
the improvement, describing the section to be improved, estimating 
the cost, and declaring that the cost is to be assessed against the con- 
tiguous property. Protests may be made and are to be heard and 
considered, and thereafter an ordnance is passed creating the dis- 
trict and providing for taxation and assessment of the cost upon all 
parcels of land within the district in proportion to benefits. Assess- 
ments made to pay the cost of the improvements constitute liens 
against the property assessed. 

The earlier statutory provisions cited above were considered by the 
Supreme Court of the United States in the case of Mullen Benevo- 
lent Corporation v. United States, supra. In that case suit was 
brought under the Tucker Act, 24 Stat. 505, by the holder of improve- 
ment bonds issued by a local improvement district in Idaho to finance 
sidewalk and sewer construction, and it was sought to collect the 
balance due on the basis of a reassessment made after certain of the 
property benefited had been acquired by the United States. The 
Supreme Court of the United States held that assessments of a local 
district, an adjunct of an incorporated city such as there involved, for 
street improvements were taxes and that the Government was not 
liable for assessments levied after it acquired title. In denying the 
claim the court stated at page 91, “But as the land was then owned by 
the United States, the assessment was a nullity. Van Brocklin v. 

' Tennessee, 117 U. S. 151.” In a similar case in 1925, Lee v. Osceola 
& Little River Road Improvement District, supra, this immunity to 
assessment for local improvements was extended to annul a reassess- 
ment made after the property had been conveyed by the United States 
to private owners, the improvements having been completed and 
the first assessment made while the land was owned by the United 
States. 

In the situation involved in B-22714, March 19, 1942, referred to 
in your letter, construction of the sewer with the privilege to the 
Government of connecting to it was in practical effect a specific serv- 
ice necessary to the use, occupation and operation of the buildings 
there involved. While in the present case an improved road may be 
more desirable than the old road, yet its construction was not neces- 
sary to the Government’s continued use and occupancy of the ad- 
jacent property. Hence, the assessment made in the present case 
cannot be viewed as a claim for a service such as involved in the said 
decision of March 19, 1942. 

Accordingly, certification of the voucher is not authorized. 

The voucher and related papers are returned herewith. 
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(B-66166) 


FAMILY ALLOWANCE BENEFITS—DURATION OF ENTITLEMENT— 
NAVY ENLISTED MEN EXTENDING ENLISTMENTS 


The family allowance authorized by section 9 (a) of the Armed Forces Volun- 
tary Recruitment Act of 1945 for enlisted men’s dependents during the 
present war and six months thereafter or the term of enlistments entered 
into prior to July 1, 1946, whichever period is longer, is not payable in the 
case of a Navy enlisted man beyond the original term of such an enlistment, 
or the wartime period, by reason of an extension of enlistment under the act 
of August 22, 1912, as amended—the extension having no effect to bestow 
greater benefits than if the man were discharged and reenlisted at expiration 
of enlistment. Compare 26 Comp. Gen. 83. 


Assistant Comptroller General Yates to the Secretary of the Navy, July 21, 1947: 
There has been considered your letter of May 6, 1947, as follows: 


Numerous inquiries are being received by the Bureau of Naval Personnel 
relative to the entitlement by enlisted personnel of the Navy to benefits under 
the Servicemen’s Dependents Allowance Act of 1942 (56 Stat. 381), as amended. 
These questions arise, more particularly, under the amendment effected by the 
Armed Forces Voluntary Recruitment Act of 1945, approved October 6, 1945 
(59 Stat. 538). 

I have noted your decision of August 5, 1946, B-57734 (26 Comp. Gen. 83), 
particularly as it might have application to the questions herein presented. The 
Navy, however, as indicated in that decision, has the benefit of legislation 
authorizing the extension of enlistments. (Act approved August 22, 1912 (37 Stat. 
331), as amended.) In addition, naval enlistments may be for a term of up to 
six years as provided in the Act approved August 18, 1941 (55 Stat. 629). Be- 
cause of these factors your decision mentioned above, on questions raised by 
the War Department, is somewhat limited in its application to the Navy. For 
these reasons the present inquiry is made. 

Notwithstanding present entitlement for the duration of the present war plus 
six months or the enactment of legislation proposed to extend the family allow- 
ance benefits to all personnel in active service to 1 July 1949, a decision is re- 
quested on the following question: 

Is an enlisted man in the active naval service entitled to the benefits of Section 
9 of the Armed Forces Voluntary Recruitment Act of 1945 approved 6 October 
1945 (59 Stat. 541), during the combined period of his current enlistment and 
any extension thereof if, 

(a) his enlistement contracted prior to 1 July 1946 is extended after 1 July 
1946 for a period of one, two, three or four years and the total contract includ- 
ing the extension, does not exceed six years; 

(b) his enlistment contracted prior to 1 July 1946 is extended after 1 July 
1946 for a period of one, two, three or four years and the total contract includ- 
ing the extension, does exceed six years? 


Section 9 (a) of the Armed Forces Voluntary Recruitment Act of 
1945, 59 Stat. 541, is as follows: 


Section 101 of the Servicemen’s Dependents Allowance Act of 1942, as amended, 
is amended to read as follows: 

“Sec. 101. The dependent or dependents of any enlisted man in the Army of 
the United States, the United States Navy, the Marine Corps, or the Coast Guard, 
including any and all retired and reserve components of such services, shall be 
entitled to receive a monthly family allowance for any period during which 
such enlisted man is in the active military or naval service of the United States 
on or after June 1, 1942, (1) during the existence of any war declared by Con- 
gress and the six months immediately following the termination of any such 
war or (2) during a period of enlistment or reenlistment contracted by such 
enlisted man prior to July 1, 1946.” 
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The act approved August 22, 1912, 37 Stat. 331, as amended, 34 
U.S. C. 184, is as follows: 

Extension of term. The term of enlistment of any enlisted man in the Navy 
and Marine Corps, including enlistment for minority, may, by his voluntary 
written agreement, under such regulations as may be prescribed by the Secretary 
of the Navy with the approval of the President, be extended for a period of 
either one, two, three, or four full years from the date of expiration of the then 
existing term of enlistment, and subsequent to said date such enlisted men as 
extend the term of enlistment as authorized in this section shall be entitled to 
and shall receive the same pay and allowances in all respects as though regu- 
larly discharged and reenlisted immediately upon expiration of their term of 
enlistment, and such extension shall not operate to deprive them upon discharge 
at the termination thereof of any right, privilege, or benefit to which they would 
be entitled at the expiration of the former term of enlistment. 

In decision of August 5, 1946, 26 Comp. Gen. 83, referred to in your 
letter, it was held that Army personnel enlisting or reenlisting under 
the Armed Forces Voluntary Recruitment Act of 1945 were saved the 
benefits of the Servicemen’s Dependents Allowance Act of 1942, 56 
Stat. 381, at least for the period of any such enlistment or reenlistment 
entered into prior to July 1, 1946; that in those cases where an enlist- 
ment or reenlistment entered into prior to July 1, 1946, was for a 
shorter period than the maximum period of 3 years authorized for 
enlistments and reenlistments in the Regular Army by the said re- 
cruitment act, the enlistment contract could be amended to the maxi- 
mum period of 3 years, the time served in the original enlistment to 
be credited on the amended enlistment period; but that any procedure 
which would have the effect of further extending the effective period 
of the Servicemen’s Dependents Allowance Act of 1942 would be 
unauthorized. 

The act of August 18, 1941, 55 Stat. 629, authorizes enlistments in 
the Navy for a term of up to 6 years. Therefore, Navy personnel who 
enlisted or reenlisted prior to July 1, 1946, are saved by section 9 (a) 
of the Armed Forces Voluntary Recruitment Act of 1945, supra, the 
benefits of the Servicemen’s Dependents Allowance Act of 1942 at least 
for the period of such enlistments or reenlistments. Under the pro- 
visions of the act of August 22, 1912, supra, the term of Naval enlist- 
ments may be extended for a period up to 4 years, and Naval 
personnel who extend the term of their enlistment under said act are 
entitled to receive the same pay and allowances in all respects as though 
regularly discharged and reenlisted immediately upon the expiration 
of their term of enlistment. Naval personnel who, on or after July 
1, 1946, are regularly discharged from an enlistment or reenlistment 
entered into prior to July 1, 1946, and immediately reenlist are not 
entitled to the benefits of the Servicemen’s Dependents Allowance Act 
of 1942 unless, of course, the period of the duration of the war and 6 
months thereafter has not then expired, and, therefore, since Naval 
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personnel who extend their enlistment are entitled to the same bene- 
fits in all respects as though regularly discharged and reenlisted im- 
mediately upon the expiration of their term of enlistment, there is no 
basis for granting such personnel greater benefits than those who are 
regularly discharged and immediately reenlist. 

Accordingly, answering your questions specifically, Naval personnel 
serving under the circumstances there set forth are entitled under the 
Armed Forces Voluntary Recruitment Act of 1945 to the benefits of 
the Servicemen’s Dependents Allowance Act of 1942 only for the 
period of such enlistments or reenlistments as were entered into prior 
to July 1, 1946, or for the period of the duration of the war and 6 
months thereafter, whichever is the longer. 


(B-66737) 


APPROPRIATIONS—FISCAL YEAR—EXPENSES OF TRANSPORTATION 
OF DEPENDENTS AND HOUSEHOLD EFFECTS 


The expenses of transportation of an employee’s immediate family and house- 
hold effects in connection with a transfer of official station, as authorized 
by the administrative expense statute of August 2, 1946, are chargeable to 
the appropriation current at the time such expenses are incurred, and not 
to the appropriation current at the time of issuance of the transfer order, 
in the absence of a specific statutory provision to the contrary. 


Comptroller General Warren to the Secretary of Agriculture, July 28, 1947: 
There has been considered your letter of May 28, 1947, as follows: 


Public Law 600, 79th Congress, provides, among other things, that under 
prescribed regulations any civilian officer or employee of the Government who, 
in the interest of the Government, is transferred from one official station to 
another, shall, when authorized in the order directing the travel, be allowed 
and paid from Government funds the expenses of travel for himself and the 
expenses of transportation of his immediate family and household goods. Prior 
rulings of your office have held that the appropriation current at the time the 
travel expenses of the employee were actually incurred is to be charged with 
such expenses. 

Under the provisions of Public Law 600, the question arises as to whether the 
time element of these rulings is required to be applied with equal force to the 
transportation expenses of the employee’s immediate family and household 
goods which are also authorized at the time the employee is directed to change 
his official station, but over which the administrative agency is without con- 
trol as to the time when such transportation costs will actually be incurred by the 
employee. If it is held that the transportation expenses of the employee’s 
immediate family and household goods, generally, a major portion of the 
obligation, are not chargeable to the appropriation current at the time the 
employee actually changes official station, without regard to the time such 
transportation actually occurs, budgetary and accounting problems are created 
in that two or more annual appropriations are encumbered by the authorization 
to pay these transportation costs if the employee is unable, or does not wish 
to move his family and household goods at the same time he changes official 
station. Unless the obligation created by the authorization can be definitely 
tied to the appropriation provided therefor, current at the time the authoriza- 
tion was issued and reserved for payment of the expenses authorized, the funds 
so reserved, but not used by the end of the fiscal year, will require that a cor- 
responding amount of the new fiscal year funds not provided for payment 
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therefor, be reserved for this prior obligation, contrary to the rule that an 
administrative agency is without authority to obligate funds prior to their 
being appropriated by Congress. In other words, if such an authorization is 
not a valid, continuing obligation against the funds current at the time the 
employee changes his official station, the prohibition in the above rule would 
prevent an actual obligation being created. In addition, funds reserved in 
this manner and reported in the official accounts as unliquidated obligations 
of the appropriation, may not represent a true statement of the account because 
of the fact that it cannot be determined when the transportation will actually 
be consummated. Regulations allow the payment of such expenses, with certain 
exceptions, provided the movement begins within two years of the effective 
date of the transfer and, accordingly, two, or even three, annual appropriations 
may be so involved. Whereas the law is silent regarding the funds to be used 
for paying the transportation costs authorized, there is no indicated intent 
of the law or regulations to condition this obligation on the availability of 
future appropriations. 

Public Law 731, creating the Farmers Home Administration, required the 
abolition, not later than June 30, 1947, of the former Farm Security Administra- 
tion and the Emergency Crop and Feed Loan regional offices. Since this provision 
of law necessitates the transfer of the selected regional office employees to the 
state, area, or national offices, the above question has become of considerable mag- 
nitude to that Administration, particularly, as under the housing shortages still 
prevailing in such headquarters cities, it has been extremely difficult for the 
majority of the employees so transferred readily to secure suitable living accom- 
modations. The authorizations covering the transfer of these employees to their 
new official stations reserved current FHA funds to pay the transportation costs 
of the employees’ immediate families and household belongings; yet, because of 
the emergency housing conditions, it does not appear that these employees will 
find suitable living accommodations prior to the close of this fiscal year, and there 
appears to be little likelihood that any appreciable portion of these transportation 
expenses can be paid from such funds unless such transportation costs can be 
paid therefrom without regard to the time the transportation actually takes 
place. 

The travel authorization directing an employee to transfer his official station, 
with provisions for the transportation of his immediate family and household 
goods at Government expense as provided by law, appears to be not only a travel- 
authorization for his own travel, but also for all intent and purposes, a contract 
between the Government and the employee to pay the cost of transportation for 
his immediate family and household goods. Considered thusly, such an authoriza- 
tion or contract would become an obligation of the Government effective as of the 
date of the transfer order and all expenses incident thereto appear to be properly 
payable from the funds available at the time the contract comes into being. The 
indeterminate date of actual movement seems to be without effect. 

Favorable consideration of this immediate and continuing problem to permit 
the department to have administrative control over such transportation costs 
the same as over other obligations incurred against appropriations provided 
therefor by authorizing the appropriation current at the time the employee is 
transferred as properly chargeable with the total expense incident to the transfer, 
will be very much appreciated. 
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As stated in the first paragraph of your letter, swpra, it consistently 
has been held that the travel expenses of a civilian employee of the 
United States properly are chargeable to the appropriation current at 


the time such expenses are incurred. A similar conclusion has been 


reached with respect to the expenses of transportation of the em- 
ployee’s dependents and household effects when authorized in appro- 
priate cases. That is to say, such expenses properly are chargeable to 
the appropriation current at the time they are incurred or at the time 
a valid agreement for such transportation is entered into with the 
carrier—notwithstanding the fact that the travel expenses of the em- 
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ployee may have been charged to a prior appropriation. See 1 Comp. 
Gen. 655; 5 id. 1; 16 id. 843; 20 id. 436. The basis for the holdings in 
those decisions is that the issuance of a travel or transportation order, 
in itself, does not constitute a contractual obligation. Rather, such 
orders merely constitute authorizations for the persons specified 
therein to incur the obligations. Hence, to permit the charging of 
travel and transportation expenses to the appropriations current at 
the time such orders are issued, rather than to the appropriation cur- 
rent at the time such expenses are incurred, would contravene section 
3690, Revised Statutes, 31 U. S. Code 712, which provides: 

Except as otherwise provided by law, all balances of appropriations contained 
in the annual appropriation bills and made specifically for the service of any 
fiscal year and remaining unexpended at the expiration of such fiscal year, shall 
only be applied to the payment of expenses properly incurred during that year, 
or to the fulfillment of contracts properly made within that year; and balances 
not needed for such purposes shall be carried to the surplus fund. * * * 
[Italics supplied.] 

See, also, decision of June 27, 1947, B-66834, 26 Comp. Gen. 961, to the 
Secretary of State, involving a closely related problem. 

So far as concerns the fiscal year properly chargeable with the ex- 
penses of transportation of an employee’s immediate family and house- 
hold effects, I find nothing in the provisions of Public Law 600, 60 
Stat. 806, referred to in your letter which warrants any different con- 
clusion than that heretofore reached in such matters. Accordingly, I 
have to advise that, in the absence of a specific statutory provision to 
the contrary, no departure from the settled rule governing such 
matters appears authorized. 


(B-66833) 


COMPENSATION—INITIAL SALARY RATES—TRANSFER, PROMOTION, 
DEMOTION, REINSTATEMENT, OR REEMPLOYMENT 


The qualification in decision of November 27, 1946, 26 Comp. Gen. 368, to the 
effect that the rule stated therein with respect to fixing the initial salary 
rates of employees in classified positions to which transferred, promoted, 
demoted, reinstated, or reemployed, on the basis of the highest salary re- 
ceived in prior Government positions, could not be applied to cases thereto- 
fore processed is applicable to preclude the reopening of previously processed 
cases for the purpose of granting nonretroactive increases in compensation, 
as well as retroactive increases. 


Acting Comptroller General Yates to the Secretary of War, July 28, 1947: 
There has been considered your letter of June 3, 1947, as follows: 


Reference is made to your decision B-61181 of 27 November 1946 wherein you 
announced the following rule: 

“When an employee is transferred, promoted, demoted or separated it is within 
the discretion of the administrative office to pay—within available appropria- 
tions—such employee in any classified position to which transferred, promoted, 
demoted, reinstated, or reemployed the minimum salary rate of the grade or 
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position or such higher rate within the grade as will not exceed the highest salary 
attained by him in any prior Government position. * * * However, as the 
rule herein stated is, in effect, a modification of existing rules as understood and 
applied in the light of related decisions of this office, it may not be applied to cases 
which already have been processed.” 

In the application of this decision some question has arisen as to its possible 
interpretation in cases such as the example stated below: 

On July 1, 1946, an Engineer, P-6, second step rate, was transferred to another 
War Department installation to a P-5 position, where he was placed in the maxi- 
mum step rate of that grade, in accordance with then existing War Department 
policy. Subsequently, on November 1, 1946, he was again transferred to another 
War Department installation, to fill a P-6 vacancy. Since this action took place 
prior to your decision of 27 November 1946, quoted above, he was placed in the 
minimum step rate of the grade, in conformance with the regulations then govern- 
ing, although the administrative authorities would have desired to restore him 
to the second step rate which he previously held, were it not for the prohibition 
then in effect. 

Had this action taken place subsequent to 27 November 1946, restoration to 
the second step rate would have been permissible, within administrative discre- 
tion. In addition, should this employee again be transferred, or separated and 
reinstanted or reemployed, the higher step rate could be applied. 

The question arises as to whether or not it would now be permissible to increase 
the subject employee’s salary to the step rate in P-6 which he formerly held. 
Since this result could be obtained by transferring the employee, or by the device 
of separating and reemploying or reinstating him, it would appear that there is 
no reason why it could not be done by administrative adjustment, effective as of 
the date such adjustment is made. 

However, in view of the paragraph of the cited decision which prohibits its 
application to cases already processed, your decision is requested as to whether 
that prohibition was intended solely to prevent retroactive adjustments or 
whether it also precludes current exercise of administrative discretion in adjust- 
ing salary rates, without actual change in position, in those instances where the 
previously existing limitation has been removed, as illustrated in the foregoing 
example. 


The basis for the rule stated in that part of the decision of Novem- 
ber 27, 1946, B-61181, 26 Comp. Gen. 368, quoted in your letter, supra, 
was to eliminate, so far as is practicable, the inequities arising under 
the then existing practices between employees who are separated from 
the service and subsequently reinstated or reemployed, and those em- 
ployees who are reduced in grade and subsequently restored to their 
former grades. In that connection, it was stated in the decision of 
November 27, 1946, as follows: 


Presumably, under the retrenchment program the general practice is to ter- 
minate first the services of the least efficient and least qualified employees and 
to retain so far as practicable the services of the most efficient and best quali- 
fied employees. Often the services of this latter class of employees can be 
utilized only in grades lower than the grades in which they have been serving. 
Many employees resign in anticipation of having their services terminated 
and others resign rather than accept a position at a lower salary and a lower 
grade. Those employees whose services are terminated either by dismissal or 
resignation and who, thereafter, may be reinstated may, under existing rules be 
reinstated within administrative discretion at an initial salary rate not in excess 
of the salary received upon separation. In other words, upon reinstatement 
such employees, within administrative discretion, may be allowed the benefit 
of any within-grade promotions previously obtained even though reemployed 
in a position other than the same position in the same grade previously held. 
On the other hand, under existing rules, an employee whose services are retained 
at a grade lower than that previously held and who thereafter is promoted 
may not receive compensation at a rate in excess of the salary rate received 
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immediately prior to the date of promotion or the minimum salary for the 
grade to which promoted, whichever is greater, unless the position to which 
promoted is the same position in the same grade which the employee held 
immediately prior to his demotion, in which case he may receive the benefits 
of any within-grade salary advances previously obtained in that position. 

Since the conclusion reachéd in that decision was a distinct de- 
parture from the rules theretofore governing such matters, it prop- 
erly was held therein, in accordance with the settled practice of the 
accounting officers, that such conclusion may not be applied to cases 
which had been processed. That restriction was intended as pro- 
hibiting the reopening—on the basis of the conclusion reached in 
that decision—of any case theretofore finally processed, whether 
such reopening results in a retroactive or current increase in com- 
pensation. 

While it may be, as stated in your letter, that in the example 
given, the restoration to the employee there involved of his former 
salary rate in Classification Act grade P-6 administratively could be 
accomplished by the subterfuge of separating the employee and rein- 
stating or reemploying him, or, under certain circumstances, by 
transfer, such fact provides no proper basis for restoring:such rate to 
the employee by means of administrative action granting him a 
within-grade salary advancement as here proposed. In that con- 
nection, it may be stated that, aside from consideration of the said 
prohibition against the reopening of cases finally processed prior to 
November 27, 1946, there is for application in the example given the 
requirement of the within-grade salary advancement statute respect- 
ing waiting periods of 12 or 18 months of service, as the case may 
be, between such advancements. The promotion of the employee 
from grade P-5 to grade P-6, on November 1, 1946, constituted “an 
equivalent increase in compensation” as that phrase is used in the 
within-grade salary advancement statute. Hence, the employee may 
not be granted a within-grade salary advancement, as proposed, prior 
to the expiration of the prescribed waiting period. That statutory 
requirement may not be avoided or overcome by any administrative 
action amounting to subterfuge “by transferring the employee, or by 
the device of separating and employing or reinstating him” (quoting 
from the penultimate paragraph of your letter). To obtain the 
benefits of the rule set out in the decision of November 27, 1946, such 
personnel actions would have to be bona fide. 

The questions presented in your letter are answered accordingly. 
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(B-67143) 


USED EQUIPMENT—SALE OR EXCHANGE OF TWO OR MORE PIECES 
WHEN ACQUIRING ONE NEW PIECE 


Under section 8 of the administrative expense statute of August 2, 1946, authoriz- 
ing application of the proceeds of sale or the exchange allowance of used 
vehicles, ete., toward the purchase of new similar equipment, two or more 
old units of equipment may be traded in or sold and the proceeds thereof 
applied toward the purchase of a unit of new equipment if, in fact, the one 
is to be used as a replacement for the old; however, if the old equipment is 
surplus, the exchange or sale thereof in connection with the purchase of new 
is not authorized—it being for disposition under the applicable provisions of 
the Surplus Property Act of 1944. —- 


Acting Comptroller General Yates to the Secretary of Labor, July 28, 1947: 
I have your letter of June 16, 1947, as follows: 


The question has arisen whether this Department, under Section 8 of the Act 
of August 2, 1946, Public Law 600, 79th Congress, 2d session, and other statutes 
authorizing the exchange of used articles in the purchase of new similar articles, 
may at this time legally sell or exchange two or more used articles and apply 
the sale proceeds or the exchange allowance therefor to the purchase of one new 
similar article. 

Section 8 of Public Law 600 reads as follows: 

“In purchasing motor-propelled or animal-drawn vehicles or tractors, or road, 

agricultural, manufacturing or laboratory equipment, or boats, or parts, acces- 
sories, tires, or equipment thereof, or any other item the exchange of which is 
authorized by law, the head of any department or his duly authorized repre- 
sentative may exchange or sell similar items and apply the exchange allowances 
or proceeds of sales in such cases in whole or in part payment therefor: Provided, 
that any transaction carried out under authority of this section shall be evidenced 
in writing.” 
Your decision B-64700, dated April 2, 1947, points out that the purpose of 
this section was to abolish the requirement, which formerly prevailed in the 
absence of special statutory authority, that proceeds of sales of old equipment 
traded in for new equipment should be covered into the Treasury as miscellaneous 
receipts rather than applied against the purchase price of the new equipment 
purchased in its stead. 

In connection with the interpretation of Section 8, your decision A-90487, 
dated January 20, 1938, would appear to be relevant for purposes of the present 
inquiry. This decision held that while statutory authorization for the exchange 
of old equipment for new 

“Apparently contemplated the trade-in of a single used vehicle on the pur- 
chase of a single new vehicle, there would appear to be no legal objection to the 
exchange of more than one used vehicle in the purchase of a new one * * *” 
provided the requirements of the law were in all other respects satisfied. 

Section 12 (a) [11 (a) ] of the Surplus Property Act of 1944 (58 Stat. 770 [769]), 
however, provides that 

“Each owning agency shall have the duty and responsibility continuously to 
survey the property in its control and to determine which of such property is 
surplus to its needs and responsibility.” 

Section 12 (b) [11 (b)] of that Act requires owning agencies to report to the 
Surplus Property Board and to the appropriate disposal agency all surplus 
property not disposed of under Section 14 of the Act, and other provisions of 
the Act regulate the disposition of surplus property not so disposed of. 

Your decision is respectfully requested as to whether Section 8 of Public 
Law 600 permits the trade-in of two or more used articles in the purchase of 
one new similar article, or whether used articles in excess of the number of 
new articles to be purchased in their stead must be treated as surplus property 
and disposed of in accordance with the Surplus Property Act of 1944. 
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Consideration of the provisions of section 8 of Public Law 600, 
approved August 2, 1946, 60 Stat. 808, quoted in your letter, discloses 
nothing therein indicating definitely whether, in the purchase of an 
item the exchange of which is authorized by law, there may be applied 
in whole or part payment therefor the allowance or proceeds received 
on account of the exchange or sale of two or more items similar to the 
one being purchased. The purpose of said section is set forth on page 


6 of House Report 2186 and Senate Report 1636, 79th Congress, 2nd 
session, as follows: 


Section 8. Trade-in allowance.—Numerous statutes now permit the trade-in 
of old equipment such as boats, vehicles, office equipment, etc., when replacements 
are being acquired. However, the laws are in conflict as to the financial provi- 
sions applicable. In some cases the trade-in allowance is credited directly to 
the purchase price and the department pays out from its appropriation only 
the net difference. In other cases the department is required to accept the 
trade-in allowance as a receipt from sale of Government property, deposit that 
credit and pay out from its appropriation the entire gross selling price of the 
article being purchased. Section 8 is copied from the current Independent 
Offices Appropriation Act, with a slight change, and it will make permanent 
the authorization for the exchange or sale of certain types of equipment at the 
time replacements are purchased, crediting the sale or trade-in value against the 
purchase price. 

Thus, it is seen that the authority granted by section 8 of Public 
Law 600 is intended for use by departments in the purchase of items 
which are to be used as replacements of old equipment. As indicated 
in office decision of January 20, 1938, A-90487 (17 Comp. Gen. 580), 
referred to in your letter, statutory authority for the trade-in or sale 
of old equipment and the application of the proceeds of the trade-in or 
sale toward the purchase price of new equipment ordinarily contem- 
plates the trade-in or sale of a single unit of used equipment and 
application of the proceeds on the purchase price of a single unit of 
new equipment. However, as indicated further in said decision, there 
appears to be no legal objection to the trade-in or sale of two or more 
units of old equipment and the purchase of a single unit of new equip- 
ment if the unit of new equipment, in fact, is to be used as a replace- 
ment for the two or more units of old equipment. For example, if 
your department is holding two or more units of old equipment which, 
by reason of their age or condition, necessarily must be kept available 
in order to insure the performance of work—which situation would 
not be necessary if a new unit is purchased—the trade-in or sale of the 
two or more old units and the application of the sum received from 
the trade-in or sale toward the purchase of the new equipment would 
be proper. On the other hand, if equipment actually is surplus to the 
needs of your department, so that it may not be said that the purchase 
of new equipment is intended as a replacement therefor, the exchange 
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or sale of such surplus equipment in connection with the purchase of 
a new item of similar equipment would not be authorized—such sur- 
plus equipment being for disposition in accordance with the provisions 
of the Surplus Property Act of 1944, referred to in your letter. 


(B-66253) 
TRAVELING EXPENSES—BETWEEN HOME AND TEMPORARY STATION 


Where employees perform daily or intermittent travel directly from their homes 
located either within or outside the limits of their official stations to tem- 
porary duty stations, instead of reporting to headquarters and thence 
to the temporary stations, actual expenses of travel or mileage for use of 
privately owned automobile under the provisions of paragraph 12 (a) (1) 
of the Standardized Government Travel Regulations, as revised, may be 
paid without any deduction for normally incurred expenses of travel be- 
tween home and headquarters, provided the amount reimbursed does not 
exceed the cost of travel from headquarters to temporary duty station. 
Compare 22 Comp. Gen. 572; 23 éd. 549. 


Comptroller General Warren to the Secretary of the Treasury, July 29, 1947: 
There has been considered your letter of May 7, 1947, as follows: 


Reference is made to decision 22 Comp. Gen. 572 providing in effect that 
regular daily travel from home, outside post of duty, to a near-by temporary 
station and return each day must be at the expense of the traveler if the 
distance traveled is less than from home to the employee's office. 

Reference is also made to decision 23 Comp. Gen. 549 providing that travel 
consisting of intermittent trips direct from home, outside post of duty, to 
various points in a number of outlying communities and return to home each 
day is reimbursable without deduction for mileage between home and official 
station so long as the mileage does not exceed that which would have been 
incurred in traveling direct from the official station. 

The Bureau of Internal Revenue has approximately 10,000 employees in a 
travel status each month. The authorized certifying officers of the Internal 
Revenue Service have presented to them for certification each month many 
vouchers covering travel from home, outside official station. Such travel ranges 
all the way from regular trips to one temporary duty station each day of 
the voucher period to travel which is clearly intermittent within the meaning 
of 23 Comp. Gen. 549 in that the traveler never visits the same temporary 
duty station more than one day in the voucher period. There is no question 
as to allowable transportation expense or mileage in the two extreme cases 
just mentioned. However, many vouchers are presented for certification cover- 
ing trips which are not clearly classifiable as regular daily travel and neither 
do they fall clearly within the category of intermittent trips, there being almost 
unlimited combinations of circumstances possible between the two extremes just 
mentioned. The certifying officers are at a loss as to where to draw the line 
of distinction between intermittent and regular daily trips, and it is therefore 
the purpose of this letter to request you to issue a clarification or state a 
general rule by which travelers, as well as the authorized certifying officers, 
may be guided in determining into which category such borderline cases fall. 

Several examples upon which this Bureau is in doubt are given below: 

1. Internal Revenue Agent A with post of duty in Boston resides at Belmont 
and ordinarily goes to Boston each day for duty at the office of the Internal 
Revenue Agent in Charge. However, for a period of seven consecutive days 
interrupted only by a weekend, he traveled to Malden for the purpose of making 
an income tax investigation. The distance from his home in Belmont to Malden 
is less than from his home to office, and is also less than the mileage for which he 
could have been reimbursed had he reported each day to his office (at his own 
expense) and then proceeded to the temporary duty station. Would the trips 
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from Belmont to Malden be considered regular daily travel within the meaning 
of 22 Comp. Gen. 572 and therefore not reimbursable? 

2. Deputy Collector B resides at Norwalk, Connecticut, twelve miles from office 
in post of duty in Stamford, and for a period of five days attends a school of 
instruction at Bridgeport, approximately fourteen miles in an opposite direction 
from his post of duty. 

a. Would the travel from home in Norwalk to Bridgeport be considered regular 
daily travel within the meaning of 22 Comp. Gen. 572 assuming that the balance 
of the voucher month he reported to his office in Stamford for official duty? 

b. Would such attendance at the school of instruction necessarily be considered 
regular daily travel, if for the balance of the month, he performed clearly inter- 
mittent trips to a number of different points in his regularly assigned zone? 

8. Internal Revenue Agent C with post of duty in Cleveland, Ohio, resides at 
Painesville 28 miles distant. Except for two weekends spent at his home, the 
first 15 calendar days of the voucher period involved daily trips from home to 
post of duty. On the 16th a round trip is made from home to Ashtabula 26 miles 
distant and in the opposite direction from Cleveland. On the 17th the Agent 
again went to Ashtabula returning to Painesville after work on the 18th. On the 
19th the Agent went to post of duty at Cleveland. Except for the weekend of 
the 21st and 22nd, and the weekend of the 28th and 29th the balance of the travel 
consisted of daily trips from home in Painesville to temporary duty station at 
Ashtabula. 

a. Would this travel between home and Ashtabula be considered intermittent 
within the meaning of 23 Comp. Gen. 549? 

4. Internal Revenue Agent D with post of duty at Racine, Wisconsin, resides 
approximately 24 miles west at Browns Lake. On the 9th, 10th, 13th, 14th, 15th, 
16th, 17th, 2ist, 23rd, 24th and 27th days of the month he worked in Burlington, 
Wisconsin, three miles west of his domicile. The remaining work days of the 
month involved daily travel to official station for regular duty. 

a. Would mileage be allowable for this travel from domicile at Browns Lake 
to Burlington? ; 

b. Assuming travel on exactly the same days but to a point between domicile 
and post of duty, would mileage be allowable? 

5. Deputy Collectors E and F with post of duty at Boston, Massachusetts, 
reside at Brockton 22 miles from post of duty. Deputy Collector BE. travels 
daily for two weeks to Mansfield 13 miles distant on one assignment. Deputy 
Collector F, during the same two weeks, visits a number of different taxpayers 
at various points within 18 miles of home in Brockton. In both cases the 
distance traveled from domicile to temporary assignment is less than would 
have been required if travel originated and ended at office in post of duty. 

a. Would the travel of Deputy E necessarily be considered regular daily 
travel within the meaning of 22 Comp. Gen. 572 and therefore not be 
reimbursable? 

b. If so, upon what basis could we explain to Deputy E why he should bear all 
the expense personally while Deputy F who traveled no greater distance, each 
day, but merely because of the intermittency of his travel, would be allowed 
mileage because the travel did not exceed that which would have been involved 
in traveling from office in Boston. 

6. The travel of storekeeper-gaugers falls in a different category from that 
of other employees of the Internal Revenue Service. Title 26 Section 4012 
U. 8. C. authorizes the Commissioner of Internal Revenue to establish a prin- 
cipal station for each storekeeper-gauger which shall be considered his desig- 
nated post of duty and which shall be wherever practicable, at or near the 
place of bona fide residence of such employee. Such principal station is ordi- 
narily centrally located within an administratively established zone which 
includes a number of different distilleries, warehouses or other plants at various 
points within the zone. For administrative reasons, it is the practice of this 
Bureau to permit a storekeeper-gauger to remain on assignment of one distillery 
not more than 6 months without an intervening assignment at another plant. 
In actual practice, the storekeeper-gauger may be reassigned from one distillery 
to another and over a period of years, he works at various plants in the zone 
without necessitating a change in residence or in post of duty. When the store- 
keeper-gauger resides at principal station he may claim reimbursement for 
travel to each outlying plant within the zone to which he may be assigned. When 
he resides outside principal station and farther from plant assignment than is 
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his principal station, reimbursement for travel from home is limited to that 
which would have been involved in travel to his plant assignment from principal 
station. When he resides outside principal station and nearer to his plant 
assignment than is his principal station it appears that he should be allowed 
reimbursement for travel from home to plant assignment without deduction 
for the distance between home and principal station. This seems particularly 
warranted in view of the fact that the duties of storekeeper-gaugers rarely 
require them to report to the principal station and furthermore, the expense 
incurred will never exceed that which would be allowable had the trips origi- 
nated and ended at principal station. As a matter of fact, on the strength of 
17 Comp. Gen. 574, it has been the practice of this office to allow an employee 
to depart from and return to home in lieu of from principal station and claim 
reimbursement for the travel involved where the plant assignments were nearer 
to home than to post of duty. However, your office has recently issued several 
Notices of Exception against travel vouchers of storekeeper-gaugers prepared 
in accordance with the Bureau policy just stated, such exceptions citing as their 
basis 22 Comp. Gen. 572. 

In view of the foregoing, your decision is requested whether, under 22 Comp. 
Gen. 572, the distance between home and principal station is for deduction 
in the case of regular daily travel performed by storekeeper-gaugers directly 
from and to their homes outside principal stations to and from the plants to 
which they are assigned. 

7. In the event of an affirmative reply to the preceding question, your ruling 
on the following case is desired : 

Storekeeper-gauger G with post of duty at Waterbury, Connecticut, resides 
at Woodbury 11 miles distant from post of duty. His regular assignment is 
at a distillery in Southbury 4 miles from domicile to which he travels daily. 
However, on two different days in the month, instead of making the 4-mile trip 
to his regular assignment at Southbury, -he is sent on a relief assignment to 
another distillery in Roxbury approximately 7 miles from his home. 

a. May the trips to Roxbury properly be treated the same as intermittent 
trips so as to allow reimbursement of transportation expenses? 

8. Employee H with post of duty at Bloomington, Ilinois, resides at Towanda 
eight miles distant. His regular daily assignment over a period of 8 months 
is at Chenoa 16 miles from domicile in Towanda and in an opposite direction 
from Bloomington. As a clarification of decision 22 Comp. Gen. 572, please advise 
whether it is within the administrative discretion of this office to allow reim- 
bursement for such regular daily travel on the basis of the entire distance of 
16 miles between home and temporary duty station, or must deduction be made 
for the distance between home and office at post of duty? 

Questions of the foregoing nature are constantly arising and in order that 
appropriate instructions may be issued for the guidance of Internal Revenue 
Field Officers, your early decision on the foregoing questions will be appreciated. 
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It is recognized that many employees perform travel from home 
to temporary place of duty and that, under existing decisions, a great 
deal of difficulty may be experienced in attempting to determine 
whether certain trips should be considered as regular daily travel 
or should be considered as intermittent trips. The situations pre- 
sented in your letter amply illustrate the variety of borderline cases 
which constantly are confronting certifying officers in vouchers pre- 
sented to them for certification. However, in connection with those 
decisions, there is for noting the statement appearing in 23 Comp. 
Gen. 549, at page 554, as follows: 


Neither the law nor the Standardized Government Travel Regulations contain 
a requirement that the place of abode should be within the official station of the 
employee. Of course, an official trip is presumed to start from and end at an 
employee’s official station, and while an employee who elects to reside at a 
place beyond the corporate limits of his official station may be permitted to 
start his official trip from his home, there is no indication in the regulations 
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or otherwise that he may be reimbursed for any excess cost due to that fact. 
See 20 Comp. Gen. 315. Conversely, it follows that where the expense incurred 
in traveling from home does not exceed that which would have been incurred 
in traveling from the official station, reimbursement on the basis of the reim- 
bursable expenses actually incurred is in order. 22 Comp. Gen. 62, 68. Nor, 
without more, does there appear any proper basis for a reduction in the amount 
otherwise due. See decision of November 10, 1943, B-36564, 23 Comp. Gen. 352. 


In applying the above this office has taken into consideration the 
rule which heretofore has been regarded as settled that an employee 
must bear the cost of transportation from his residence to his place 
of duty at his official station but also in applying that rule—where 
an employee is authorized to perform official travel from his home or 
is permitted to return thereto rather than to his official headquarters— 
has attempted to point out that* primarily it is the duty and respon- 
sibility of the administrative office to see that no transportation ex- 
penses are authorized if the place of temporary duty is closer to the 
employee’s home than his headquarters office. 23 Comp. Gen. 352, 357; 
22 id. 62,68. Even where such administrative duty and responsibility 
have been exercised in authorizing official travel, there still is a cer- 
tain amount of difficulty in determining what expense properly should 
be borne by the employee and what expenses properly should be borne 
by the United States. 

Each of the decisions cited in your letter, supra, was rendered prior 
to the enactment of section 3 of Public Law 600 approved August 2, 
1946, 60 Stat. 807, and the resulting issuance of paragraph 12 (a) (1) 
of the Standardized Government Travel Regulations, as amended by 
Bureau of the Budget Circular No. A-7, revised, dated September 5, 
1946, and retroactively effective to August 2, 1946, which provides: 


(1).—Unless otherwise provided in the appropriation concerned or other law, 
civilian officers or employees or others rendering service to the Government, 
regardless of subsistence status and hours of travel, shall be paid mileage in 
lieu of actual expenses of transportation for the use of privately owned motor- 
cycles, automobiles or airplanes on official business whenever such mode of trans- 
portation is authorized (or subsequently approved) as more advantageous to the 
Gevernment. In determining whether such transportation is more advantageous 
to the Government, consideration will be given to the advantages resulting from 
the more expeditious transaction of the public business as well as other advan- 
tages and/or disadvantages to the United States in the particular case. Mileage 
at not to exceed 2¢ per mile for the use of privately owned motorcycles or 5¢ 
per mile for the use of privately owned automobiles and airplanes shall be paid 
for necessary travel on official trips from designated posts of duty or places of 
service. In such cases the mileage rates as authorized or approved shall be paid 
from whatever point included within his headquarters the employee or other 
person rendering service to the Government begins his journey. When privately 
owned motorcycles or automobiles are used on official business wholly within. 
the limits of the official station or place of service, mileage at not to exceed 2¢ 
per mile for the use of privately owned motorcycles or 4¢ per mile for the use 
of privately owned automobiles shall be paid. In addition to the mileage allow- 
ances there may be allowed reimbursement for the actual cost of ferry fares 
and bridge, road and tunnel tolls. When transportation is authorized or approved 
by a privately owned motorcycle or automobile on a mileage basis, places between 
which the travel was performed and meter readings representing the distances 
traveled must be shown in the expense account, which will be accepted as prima 
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facie evidence of the correctness of such distances, subject to verification by 
means of official table of distances, or in absence of the required information 
therein by means of other acceptable evidence. Mileage for the use of privately 
owned airplanes shall be determined by multiplying the actual elapsed time in the 
air by the rated cruising speed of the particular airplane. Any unusual con- 
ditions or circumstances which influence the elapsed time in the air must be 
explained. (See pars. 11, 12, 12 (a), 80 (e) (h).) [Italics supplied.] 


That paragraph specifically directs that mileage rates as authorized 
or approved for the use of privately-owned automobiles or privately- 
owned motorcycles for necessary travel on official trips from the desig- 
nated post of duty “shall be paid from whatever point included within 
his headquarters the employee or other person rendering service to the 
Government begins his journey.” Such provision apparently contem- 
plates that official travel may commence from the traveler’s home as 
well as from other points within headquarters and that payment at 
a mileage rate shall be made from the point that such travel com- 
mences, without deduction of the mileage which normally would be 
incurred in reporting to the official station. Since a reduction in the 
amount otherwise payable in such a case is not required, no reason 
presents itself which would require a reduction in the amount of mile- 
age otherwise payable where the journey commences from a traveler’s 
home located outside the limits of the traveler’s headquarters or official 
station. Likewise, in the absence of a regulation or statute so requir- 
ing, no reason is apparent for distinguishing between travel by pri- 
vately-owned vehicle on a mileage basis and traveling upon an actual 
expense basis so as to require a reduction in the latter case. In view 
of the foregoing, it may be stated that this office no longer is required 
to object, where an otherwise proper payment is made on account of 
travel performed from an employee’s home to a temporary place of 
duty, even though a deduction has not been made for the travel which 
the employee normally would be required to perform in reporting 
from his home to his official station. Of course, there still remains 
the administrative duty and responsibility in authorizing travel gen- 
erally to limit the authorization for the incurring of expenses—either 
by regulation or in individual travel orders—to such additional ex- 
penses as are incurred on account of the performance of official travel. 
Further, nothing in this decision should be considered as an indication 
that a traveler may be reimbursed for any amount in excess of the cost 
of travel from his official station to his temporary duty station. In 
no event may reimbursement exceed such cost. 

With specific reference to the examples given in your letter, supra, 
this office would not be required to object to payment on account of 
the travel performed in each of the several examples given provided, 
of course, that nothing is contained in the applicable administrative 
regulations or travel authorizations which would preclude payment on 
account of such travel. 
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(B-66623) 


PAY—RETIRED—ENLISTED MEN OF PHILIPPINE SCOUTS RETIRED 
PRIOR TO ADMINISTRATIVE INCREASE IN ACTIVE-DUTY PAY 


Enlisted men of the Philippine Scouts retired prior to June 1, 1946, when in- 
creased rates of active-duty pay were prescribed by the Secretary of War 
for Philippine Scouts pursuant to section 11 of the Pay Readjustment Act 
of 1942, are entitled under the first paragraph of section 15 of said act, 
providing that retired personnel shall have their retired pay computed on 
the basis of “pay provided in this Act,” to have their rates of retired pay 
computed on the basis of the increased rates of active-duty pay, even 
though the rates of pay for such enlisted men are not specifically “provided 
in” said act, 


Assistant Comptroller General Yates to the Secretary of War, July 30, 1947: 


There has been considered your letter of May 23, 1947, as follows: 


The War Department has under consideration the question of the rates of 
retired pay to be paid to Philippine Scouts retired prior to 1 June 1946, in view 
of the increase in active duty pay prescribed by me for the Philippine Scouts, 
effective 1 June 1946, as published in Changes No. 2, 17 June 1946, TM 14-509, 
and the provisions of Section 19 of the Pay Readjustment Act of 1942, approved 
16 June 1942 (56 Stat. 369), repealing all laws and parts of laws authorizing 
allowances for enlisted men on the retired list. 

Philippine Scouts retired on and after 1 June 1946 have their retired pay 
computed on the basis of the newly established rates of active duty pay. Re 
tired pay of Philippine Scouts retired prior to 1 June 1946 is now computed 
on the basis of rates in effect at the time of retirement, plus allowances of 
$10.50 for rations, clothing, quarters, heat, and light, as authorized by War 
Department Circular No. 41, 1931 (TM 14-509). It is contemplated authorizing 
the computation of retired pay for the latter group on the basis of the newly 
established rates and discontinuing the provision for payment of the allowances, 
which would be in conformity with the principle enunciated in your decision, 
23 Comp. Gen. 330, wherein it was stated that, “* * * it is well established 
that changes in the pay of a rank for active enlisted men apply to the retired 
pay of retired enlisted men of the same rank. 20 Comp. Gen. 213 and decisions 
therein cited.”, and with Section 19 of the Pay Readjustment Act, supra. 

This action will place the pay of the Philippine Scouts retired prior to 1 June 
1946 on a parity with that of Philippine Scouts retired on and after that day 
and on a comparable basis with retired personnel of the Regular Army. 

Sections 11 and 15 of the Pay Readjustment Act of 1942 (56 Stat. 364 and 367), 
provide, in part, as follows: 

“Sec. 11. The pay and allowances of whatever nature and kind to be authorized 
for the enlisted men of the Philippine Scouts shall be fixed by the Secretary of 
War and shall not [exceed or] be of other classes than those now or which may 
hereafter be authorized by law for enlisted men of the Regular Army. * * * 

“Sec. 15. On and after the effective date of this Act, retired officers, warrant 
officers, nurses, enlisted men, * * * shall have their retired pay, retainer 
pay, or equivalent pay, computed as now authorized by law on the basis of pay 
provided in this act, * * *: Provided, That nothing contained in this Act 
shall operate to reduce the present pay of officers, warrant officers, nurses, and 
enlisted men now on the retired list or drawing retainer pay, or personnel in 
an equivalent status in any of the services mentioned in the title of this Act. 
* * *” [Italics supplied.] 

Section 11, quoted above, does not provide for pay and allowances for Philippine 
Scouts at specifically fixed rates, and the question has arisen as to whether that 
portion of Section 15 of the Act which states that retired personnel shall have 
their retired pay “computed as now authorized by law on the basis of pay pro- 
vided in this Act” may be considered as providing for pay and allowances so 
as to bring the active duty pay raises which were fixed by me, under authority 
of Section 11, within the purview of Section 15 of the Act. 

Your decision in the premises is requested. 


796802—48——5 
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In the case of Miguel v. McCarl, et al. (1934), 291 U. S. 442, the Su- 
preme Court of the United States held an enlisted man of the Philip- 
pine Scouts to be an “enlisted man * * * in the Army” within 
the meaning of the act of March 2, 1907, 34 Stat. 1217, 10 U. S. C. 947, 
980, which authorizes the retirement of enlisted men of the Army, Navy 
and Marine Corps, upon voluntary application after thirty years’ serv- 
ice, and provides, for one so retired, retired pay at the rate of “seventy- 
five per centum of the pay and allowances he may then be in receipt of.” 

Under the decisions of the accounting officers, the settled meaning 
of the act of March 2, 1907, supra, is that it gives to a retired enlisted 
man retired pay based on the pay of the grade in which he was retired 
and that any change in the pay of enlisted men on the active list in a 
particular grade applies to the retired pay of men retired in such 
grade. 20 Comp. Gen. 213, 216. 

In the absence of a statutory provision expressly excepting retired 
enlisted men from receiving the benefits of a pay law authorizing 
higher rates of pay for enlisted men generally, it has been the estab- 
lished rule of the accounting officers that a change in the rate of pay 
of enlisted men of a particular grade on the active list effects a change 
in the pay of enlisted men on the retired list who were retired in such 
grade. See 23 Comp. Gen. 330; 20 id. 213; 2 id. 9; 27 Comp. Dec. 
422; 26 id. 612; 14 id. 914; 13 id. 759; B-32090, February 20, 1943. 

The first paragraph of section 15 of the Pay Readjustment Act of 
1942, 56 Stat. 367,37 U.S. C., Supp. V, 115 (quoted, in pertinent part, 
in your letter) in specifically authorizing the computation of retired 
pay “on the basis of pay provided in this Act,” clearly had the effect 
of giving to previously retired enlisted men of the Regular Army, 
among others, the benefit of the new rates of pay provided in such 
act. Moreover, when the rates of pay of personnel on the active list 
again were increased by the act of June 29, 1946, 60 Stat. 343, specific 
provision was made in section 5 of such act (60 Stat. 345), that 
“the increases in pay resulting from the amendments made by this 
Act to the Pay Readjustment Act of 1942, as amended, shall be 
applicable to the * * * retired * * * pay of all persons 
whose pay is governed by, or by reference to, those sections of the 
Pay Readjustment Act of 1942, as amended, which are amended by 
this Act.” 

Thus, it is apparent that, for many years, retired personnel of the 
armed services generally have had their retired pay increased each 
time there has been an increase in the pay of personnel of correspond- 
ing grades on the active list and that, in recent years, there has been an 
express legislative recognition of the principle of increasing the pay of 
personnel on the retired list coincidentally with any increase in the 
pay of personnel on the active list of the Army, Navy, ete. 
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While section 19 of the Pay Readjustment Act of 1942, 56 Stat. 369, 
repealed those portions of the acts of March 2, 1907, supra, and June 
30, 1941, 55 Stat. 394, which authorized allowances for enlisted men 
on the retired list, it is to be noted that the said act of June 30, 1941, 
authorizing the retirement of enlisted men of the Regular Army and 
the Philippine Scouts for physical disability contains a proviso, in 
section 3 thereof, as follows: 


Provided, That the money allowances of enlisted men of the Philippine Scouts 
placed on the retired list under this Act shall be the same as those heretofore or 
from time to time hereafter prescribed by the Secretary of War under existing 
law for enlisted men of that organization retired after thirty years of service. 


While rates of pay and allowances for enlisted men of the Philippine 
Scouts are not specifically “provided in” the Pay Readjustment Act of 
1942, section 11 of such act, 56 Stat. 364 (quoted, in pertinent part, in 
your letter), expressly empowers the Secretary of War to fix the “pay 
and allowances of whatever nature and kind to be authorized for the 
enlisted men of the Philippine Scouts,” and expressly provides that 
the pay and allowances so fixed “shall not exceed or be of other classes 
than those now or which may hereafter be authorized by law for 
enlisted men of the Regular Army.” The regulations issued under such 
section and not inconsistent with its terms, fixing or changing the rates 
of pay and allowances for enlisted men of the Philippine Scouts, have 
the force and effect of the statute under which they are made. 22 
Comp. Gen. 895; 18 id. 907; 15 zd. 869. 

In consideration of the foregoing, it is concluded that the pertinent 
statutory provisions contemplate that the rates of pay prescribed by 
the Secretary of War from time to time for enlisted men of the Philip- 
pine Scouts on the active list shall form the basis for computing the 
rates of retired pay of the retired enlisted men of the Philippine 
Scouts and that any authorized change made in the rate of pay of 
such enlisted men of a particular grade on the active list shall be 
applied in computing the rate of retired pay of enlisted men of the 
Philippine Scouts who theretofore were, or thereafter may be, retired 
=n such grade. 

Accordingly, your question, as presented in the next to the last 
paragraph of your letter, is answered in the affirmative. 


(B-66980) 


TRANSPORTATION OF HOUSEHOLD EFFECTS—AUTHORIZATION AND 
TIME OF SHIPMENT REQUIREMENTS 


In view of section 1 of the administrative expense statute of August 2, 1946, 
providing for the transportation of household effects at Government expense 
only when authorized “in the order directing the travel,” and section 5 of 
Executive Order No. 9805, issued pursuant to said act, requiring that ship- 
ment be made within two years of an employee’s transfer, household effects 
which, upon the return in 1941 of employees from Europe to the United 
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States due to the war, were left at European posts of duty in expectation 
of return thereto after cessation of hostilities may not now be transported 
at Government expense to the United States. 


Comptroller General Warren to the Chairman, American Battle Monuments 
Commission, July 30, 1947: 


Reference is made to letter of June 10, 1947, from your Commission, 
as follows: 


In the summer of 1941 it became necessary, due to the war in Burope, for the 
Commission to bring its American personnel from France and Belgium to the 
United States. At that time it was understood that these employees would be 
returned to their stations aS soon as the war was over, and in expectation 
thereof they made arrangements accordingly. However, after the war when 
the Commission presented its budget for the return of these personnel it was 
not approved for all of them and several were not returned. Through no fault 
of theirs, they now find themselves in the United States with their household 
goods still in France. The major part of these goods they are no longer in- 
terested in, but because of the intrinsic value of some of it they would like 
very much to have it brought to the States. Obviously, they would have en- 
deavored to bring it back at the time of their return in 1941 had they known 
that the Commission would be unable to return them to their stations at the 
close of the war. At that time, as employees of the Commission they would 
have been entitled to transportation of their household effects. 

Under the circumstances, can the Commission pay for the transportation of 
these goods from France to the United States at this time? 


Section 1 of Public Law 600, approved August 2, 1946, 60 Stat. 
806, expressly provides that the travel and transportation expenses of 
Government employees and their immediate families, including the ex- 
pense of transportation of their household goods, shall be allowed and 
paid from Government funds only when authorized “in the order di- 
recting the travel.” Said statute authorized the President of the 
United States to issue regulations covering such travel and transporta- 
tion and pursuant thereto the President by Executive Order 9805, dated 
November 25, 1946, prescribed regulations governing the allowance 
and payment thereof. Section 5 of said Executive order provides: 

Sec. 5. Time limit. All travel and transportation allowable under these reg- 
ulations shall begin within two years from the effective date of the transfer 
of the employee, except that for employees who enter upon active military, 
naval, or Coast Guard duty at any time prior to the expiration of such period 
and are furloughed for the duration of such duty, the two-year period shall be 
exclusive of the time spent on such furlough; and for employees transferred 
to posts of duty outside the continental United States the two-year period 
shall be exclusive of any time during which shipping restrictions make the 
travel and transportation impossible. Administrative officers shall endeavor to 
complete travel and transportation at the earliest practicable dates. 

It thus will be seen that the shipment of household goods to be at 
the expense of the Government must be authorized in the order direct- 
ing the employee’s travel, and that such shipment must begin within 
two years from the effective date of his transfer, except as noted in 
the above-quoted regulation. The fact that the employees in this 
case returned to this country in 1941 due to the war in Europe and 
left their household goods in Europe in expectation that, upon the 
cessation of hostilities, they would return to their foreign posts of 
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duty, constitutes no basis for any exception to the above two require- 
ments of the statute and the regulations. 


Accordingly, the question presented is answered in the negative. 


(B-67117) 


LEAVES OF ABSENCE—LUMP-SUM PAYMENTS—TRANSFERS BETWEEN 


TEMPORARY AND PERMANENT POSITIONS; MANDATORY PAYMENT 
REQUIREMENT 


An employee whose appointment is changed from permanent to temporary, or 
vice versa—notwithstanding that the appointment is made to the same 
position—is entitled under the act of December 21, 1944, to a lump-sum 
payment, as for transfer between different leave systems (26 Comp. Gen. 
259), for the accrued and unused annual leave to his credit at the time the 
tenure of his appointment is changed. 

The provisions of the act of December 21, 1944, respecting lump-sum payments 
for leave upon transfer between positions under different leave systems are 
mandatory, so that where an employee transfers from a permanent to a 
temporary position, considered as a transfer between different leave systems 
(26 Comp. Gen. 259), a lump-sum payment for leave must be made, and 
the same is true in the case of transfer from a temporary to a permanent 


position. 
Comptroller General Warren to the Librarian of Congress, July 30, 1947: 
There has been considered your letter of June 13, 1947, as follows: 


Reference is made to that part of your Decision contained in Volume 26, 
page 259 which relates to the lump-sum payment of leave in those cases where 
an employee is appointed, reappointed, or transferred without a break in service 
from a permanent position to a temporary position and to your Decision of 
February 18, 1947, B-63265 [26 Comp. Gen. 604]. 

In the administration of these Decisions, certain questions have arisen which 
I should like to present to you for your consideration and decision : 

Question 1—Since the language of this Decision in 26 Comptroller General 
259 relates only to the distinction between permanent and temporary positions, 
is it intended that the action required should apply in the same manner to 
temporary and permanent appointments? For example, should a transfer from 
a permanent appointment to a temporary appointment (or vice-versa) in the 
Same position be treated as coming within the meaning and intent of this 
Decision? 

Question 2—It is stated that in those cases where an employee is transferred 
from a permanent position to a temporary position, he is “entitled to a lump- 
sum payment computed as of the last day of service in the permanent position.” 
Is it intended that the term entitled as here used should rule out any discretion 
on the part of the employee concerned? If, for example, an employee should 
formally request that he be not paid a lump-sum payment, is it mandatory upon 
the agency to make the payment? If the answer is in the affirmative, does 
the employee have any discretion in the case of a transfer from a temporary 
to a permanent position? 


Your decision on the questions presented above will be greatly appreciated. 
In the decision of October 24, 1946, B-60657, 26 Comp. Gen. 259, 


referred to in your letter, it was held (quoting from the syllabus), 
as follows: 


On the basis that annual leave is granted to permanent and temporary em- 
ployees according to separate systems, although the grant of leave to both 
classes of employees is provided for by the same statute, the appointment, reap- 
pointment or transfer of an employee from a permanent to a temporary position 
without break in service may be regarded as a transfer to a position under a 
“different leave system” within the meaning of section 3 of the act of December 21, 
1944, entitling the employee to a lump-sum payment for the leave to his credit in 
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the permanent position, computed as of the last day of service in such position. 
24 Comp. Gen. 726, overruled. 


It is settled that the permanent or temporary character of a position 
for leave purposes under the annual and sick leave acts of March 14, 
1936, 49 Stat. 1161, 1162, is determined by the terms of the appointment 
of the occupant of such position. See 22 Comp. Gen. 429, and decisions 
cited therein. Hence, while a position may be “permanent” for 
budgetary purposes yet, if the terms of the appointment of the occu- 
pant of such position are such as to bring him within the definition 
of “Temporary employees” as contained in the leave regulations, the 
position is a temporary one for leave purposes. Conversely, even 
though a position administratively be considered as “temporary” if the 
terms of the appointment of the proposed incumbent thereof be such 
as to bring him within the definition of “Permanent employees” as 
defined in the leave regulations, the position is a “permanent” position 
for leave purposes. Consequently, upon a change in the appointment 
of an employee from that of permanent to temporary, or vice versa— 
notwithstanding that such appointments were made to the same posi- 
tion—the employee, under the rule stated in the decision of October 24, 
1946, supra, would be entitled to a lump-sum payment for accrued and 
unused annual leave to his credit at the time of such change in the 
tenure of hisappointment. Accordingly, question 1 is answered in the 
affirmative. 

With respect to question 2, it may be stated that since, as held in 
the said decision of October 24, 1946, the transfer of an employee 
from a permanent to a temporary position is a transfer to a position 
under a “different leave system” within the meaning of that phrase as 
used in section 3 of the lump-sum leave payment act of December 21, 
1944, 58 Stat. 845, 846, the specific requirement contained in that 
section that “all accumulated and current accrued leave be liquidated 
by a lump-sum payment * * * in cases involving transfer to 
agencies under different leave systems,” makes it mandatory that, in 
such instances, a lump-sum payment be made. For the purposes of the 
lump-sum payment requirement of section 3 of the said act of Decem- 
ber 21, 1944, it is immaterial whether the transfer is from a permanent 
position to a temporary position or from a temporary position to a 
permanent position. See decision of April 15, 1947, B-64710, 26 Comp. 
Gen. 786. It is believed the above answers the various points raised 
under question 2. 


(B-67539) 


SUNDAYS AND HOLIDAYS—COMPENSATION—HALF-DAY ON 
DECEMBER 24, 1946 


Pursuant to Executive Order No. 9810 declaring a half-holiday for Federal em- 
ployees on December 24, 1946, but not specifying the particular hours com- 
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prising it, it was proper for an administrative agency to establish as the 
half-holiday the last four hours of the regular workday of employees hav- 
ing other than the “standard” workday for the agency concerned, and em- 
ployees who were required to work during any portion of such last four 
hours are entitled to compensation therefor at the holiday rate prescribed 


by section 302 of the Federal Employees Pay Act of 1945, as amended. 26 
- Comp. Gen. 663, distinguished, 


Comptroller General Warren to the Secretary of Commerce, July 30, 1947: 
There has been considered your letter of June 26, 1947, as follows: 


A question has risen as to the applicability of your Decision B-63833 [26 Comp. 
Gen. 663] addressed to the Administrator of Veterans Affairs to employees en- 
gaged in multiple shift operations in the Department of Commerce and as to 
whether employees engaged in such multiple shift operations and working a full 
8-hour shift on December 24, 1946 are entitled to holiday compensation for the last 
4 hours of their work. 

Department Order No. 40 of the Department of Commerce provides as follows: 

“01 The official hours of duty of employees of the Department of Commerce 
working in the Washington area on a single shift basis shall be from 8: 30 a. m. to 
5:00 p. m., Monday through Friday, with thirty minutes for lunch. Changes in 
these hours of duty may be made only with approval of the Director of Personnel 
of the Department of Commerce. 

“02 The official hours of duty of employees engaged in multiple-shift opera- 
tions shall be prescribed by the responsible supervisory officer and approved by the 
head of his primary organization unit. 

“03 The official hours of duty in the field shall be as directed by the heads of the 
primary organization units. Such hours should be established to conform as 
nearly as practicable with the hours of duty prescribed for employees in the 
Washington area.” 

In accordance with this order the hours from 8: 30 a. m. to 5: 00 p. m, are con- 
sidered and normally referred to as the “standard work day” and these hours 
Monday through Friday as the “standard administrative workweek” for the De- 
partment, with the standard work day being differentiated from the work day 
for employees engaged in multiple shift operations. 

Executive Order No. 9810 cf December 12, 1946, provided as follows: 

“By virtue of the authority vested in me as President of the United States, it is 
hereby ordered as follows: 

“1. The several executive departments, independent establishments, and other 
governmental agencies in the District of Columbia, including the General Account- 
ing Office, the Government Printing Office and the Navy Yard and Naval Stations, 
shall be closed one-half day on Tuesday, December 24, 1946, the day preceding 
Christmas Day; and all employees in the F'ederal service in the District of Co- 
lumbia, and in the field service of the executive departments, independent estab- 
lishments, and other agencies of the Government, except those who may for special 
public reasons be excluded from the provisions of this order by the heads of their 
respective departments, establishments, or agencies, or those whose absence from 
duty would be inconsistent with the provisions of existing law, shall be excused 
from duty for one-half day on December 24, 1946. 

“2. This order shall be published in the Federal Register.” 

In view of the language of this Executive Order that “The several executive de- 
partments * * * shall be closed one-half day * * * and all employees 
* * * shall be excused from duty for one-half day on December 24, 1946” 
(italics supplied) and in view of your Decision B-62569 of December 20, 1946 
[26 Comp. Gen. 431], to the President, Civil Service Commission, wherein it was 
stated: 

“So far as concerns Federal employees, the effect, as well as the apparent pur- 
pose, of said Executive Order No. 9810 is to declare a half-holiday on December 
24, 1946. Consequently, such employees as are required to perform duty on that 
half-day—either by administrative direction or statutory requirement—if other- 
wise within the purview of Section 302 of the Federal Employees Pay Act of 1945, 
as amended, are, as therein provided, entitled to holiday compensation for such 
duty.” 
it appeared to the Department that the clear intent of the Executive Order, and 
your ruling thereon, was to excuse all Federal employees, insofar as legal and 
practicable, for one-half their normal work day on December 24. 
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On the basis of the cited Order and Decision, the Director of Personnel of the 
Department of Commerce issued a memorandum to all bureaus and offices of the 
Department, quoting from the Executive Order and stating that the standard 
work-day of the Department would end at 12: 30 p. m. on Tuesday, December 24, 
1946. The Weather Bureau and the Civil Aeronautics Administration, two of 
the bureaus of the Department having multiple-shift operations, issued additional 
instructions to cover employees on multiple-shift operations. The Weather Bu- 
reau sent the following message to its field offices: 

“Executive Order 9810 covers closing of offices for one-half day December 24. 
Four hours annual or sick leave or compensatory time or eight hours LWOP will 
be charged if an employee does not work on December 24. Compensation for 
necessary work up to four hours in excess of the first four hours worked December 
24, will be at holiday rates. BExample: An employee starting a tour of duty at 
7 p. m. December 23 and ending after three hours December 24 and another tour 
of duty at 7 p. m. December 24 and ending after three hours December 25 will be 
entitled to nine hours regular and seven hours holiday pay for the two tours of 
duty if the holidays fall within the employee’s regular work week. Compensatory 
time off may not be granted for the last four hours worked on December 24.” 

The following telegram was dispatched by the Civil Aeronautics Administration 
to its field offices: 

“Employees performing regular duty exceeding four hours on December 24 
entitled to holiday rate for excess time up to four hours. Time in excess of 
eight hours to be paid at overtime rates.” 

Bureaus and offices of the Department having multiple-shifts in the Washington 
area issued similar oral instructions with respect to their multiple-shift operations. 

Accordingly, multiple shift employees required to work their full regular shifts 
on December 24, were paid at holiday rates for the last 4 hours of work on that 
day in the same manner as they are paid at holiday rates for shifts worked on a 
full holiday but falling outside the hours of the “standard work-day.” 

However, exception has been taken by the General Accounting Office in its audit 
of pay rolls of the 2nd and 3rd regions of the Civil Aeronautics Administration 
to salary payments for 4 hours at holiday rates on December 24, 1946, made to 
approximately 756 employees engaged in multiple-shift operations who worked 
their regular full 8 hours shift on that day. This exception is based on the holding 
that the hours from 12: 30 p. m. to 5: 00 p. m. constitute the half-holiday author- 
ized by Executive Order 9810 and that under your Decision No. B-63833 ad- 
dressed to the Administrator of Veterans’ Affairs none of the remaining 20 hours 
of December 24 can be considered as being within the hours for which compensa- 
tion at holiday rates may be paid. 

The intent of instructions of the Department referred to above was to establish 
for employees working a standard work day from 8:30 a. m. to 5:00 p. m. a 
half-holiday from 12:30 p. m. to 5:00 p. m. on December 24 and for multiple 
shift employees a half-holiday consisting of the last 4 hours of their work day 
on December 24. 

Your decision is therefore requested as to whether multiple shift employees of 
the Department of Commerce required to work their regular shifts on December 
24, 1946, are in fact entitled to compensation at holiday rates for the last four 
hours of work on that day. 


As stated in that part of the decision of December 20, 1946, B-62569, 
26 Comp. Gen. 431, quoted in your letter, the effect, as well as the 
apparent purpose of Executive Order 9810 of December 12, 1946, so 
far as concerns Federal employees, was to declare a half-holiday on 
December 24, 1946. Since that Executive order did not specify the 
particular portion of that day which was to constitute the holiday, 
it is apparent that the responsibility for such determination devolved 
upon the appropriate administrative officials of the various depart- 
ments and agencies affected by that Executive order. In view of the 
variations in the hours administratively fixed for the commencement 
and the end of the standard workday in the several departments and 
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establishments, it is clear that, as between such departments and 
establishments, there could be no uniformity as to the particular time 
of day at which the half-holiday commenced. Rather, it appears 
that each department and agency in the District of Columbia fixed 
the time of its closing to coincide with the completion of one-half of 
the standard workday for its employees. The balance of the standard 
workday thus constituted the half-holiday declared by Executive 
Order 9810, supra. The administrative authority so to determine the 
hours comprising the half-holiday for its employees working the so- 
called “standard” workday, without regard to the determinations in 
that respect by other departments and agencies having different 
“standard” workdays, reasonably appears to include the authority— 
as a matter of intra-agency policy—to fix for its employees whose 
regular tours of duty differ not only from the “standard” workday 
but also from one another, the particular hours comprising the half- 
holiday for each such tour of duty. Especially does that appear 
true with respect to field activities as to which there was no require- 
ment in the said Executive order that such offices be “closed” for 
any portion of the day. 

In connection with the foregoing, it will be noted that in the cir- 
cumstances considered in the decision of March 6, 1947, B-63833, 26 
Comp. Gen. 663, referred to in the opening paragraph of your letter, 
the period of the half-holiday administratively had been established 
by the closing of the office from 12:00 noon to 5:00 p. m., December 
24, 1946. Consequently, in the absence of administrative regulations 
prescribing any other period as constituting the half-holiday for 
employees working other than the standard workday, compensation 
at the holiday rate was payable only for work performed during the 
prescribed period. The situation considered in that decision readily 
is distinguishable from the circumstances set forth in your letter. 

From the information furnished in your letter, it appears that the 
effect of the referred-to instructions issued by the bureaus under your 
Department was to establish the last 4 hours of the regular workday 
of multiple-shift employees who worked their full regular shift as 
the half-holiday declared by Executive Order 9810. Hence, for the 
reasons stated above, such employees who were required to work 
during any portion of that period are entitled to compensation there- 
for at the holiday rate prescribed by section 302 of the Federal Em- 
ployees Pay Act of 1945, as amended by section 11 of the Federal 
Employees Pay Act of 1946, 60 Stat. 218. 

The exceptions mentioned in your letter will be reviewed and, with 
respect thereto, appropriate action will be taken in accordance 
herewith. 
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(B-66617) 


AGGREGATE COMPENSATION LIMITATION; APPLICABILITY OF MAX- 
IMUM COMPENSATION LIMITATION OF ACT OF AUGUST 2, 1946, TO 
APPOINTIVE CONSULTANTS 


The prohibition in section 603 (b) of the Federal Employees Pay Act of 19465, 
as amended by section 7 of the Federal Employees Pay Act of 1946, against 
the payment of compensation at a rate in excess of $10,000 per annum is 
for consideration only where, except for the provisions of such section, the 
application of other provisions of the pay acts would result in providing 
compensation at a rate in excess of $10,000 per annum, so that such prohibi- 
tion would not apply where the compensation payable in excess of such limita- 
tion arises by statute independently of such acts. 

The maximum compensation prescribed by section 15 of the administrative ex- 
pense statute of August 2, 1946, that agencies subject to the Classification 
Act may pay for temporary or intermittent services of experts or consultants 
under contract applies to all temporary or intermittent services of a purely 
personal nature rendered by experts or consultants, whether the employment 
be by appointment or by formal contract. 


Comptroller General Warren to R. L. Harlow, Federal Security Agency, July 31, 
1947: 


Reference is made to your letter of May 23, 1947, as follows: 


The enclosed pay roll for $115.40 in favor of special consultant Charles E. 
Daniel has been submitted to me for certification as an Authorized Certifying 
Officer. Although stated as a pay roll, it represents amounts administratively 
deducted from Mr. Daniel’s per diem compensation for April 7, 8, 9, 10, 11, 14, 15, 
16, 17, 18, 1947, to cover alleged overpayment of per diem compensation for June 
19, 20, 21, 24, 25, 26, 27, 28, August 20, 21, 1946. 

Mr. Daniel was appointed special consultant in the Public Health Service, 
effective December 15, 1945, at $50.00 per day when actually employed. Section 
208 (c) of Public Law 410, 78th Congress (58 Stat. 682) was relied on as authority 
for his appointment. He performed no services until June 19, 1946. He was 
paid at the rate of $50.00 per day for work during the months of June and August 
1946 on the days mentioned in the first paragraph of this letter. 

Subsequently, administrative officials of the Public Health Service became 
doubtful of their authority to pay consultants a per diem rate in excess of $10,000 
per annum. Accordingly, on February 24, 1947, a personnel action was processed 
purporting to amend the original appointment of Mr. Daniel and to provide that 
his per diem compensation should be $38.46, effective December 15, 1945. A copy 
of this personnel action is enclosed. Since the date this action was taken he has 
been paid $38.46 per day when actually employed, and beginning with the pay 
period ending April 18, 1947, deductions of $11.54 per day have been made to cover 
alleged overpayments for prior periods. 

Mr. Daniel has protested this action on the ground that his original appoint- 
ment and subsequent extensions prior to February 24, 1947 provided that the 
per diem compensation would be $50.00 per day and were accepted only because 
of this provision and has requested refund of the deductions made. 

It seems to me that provisions of law which may have some bearing on this 
case are section 603 (b) of the Federal Employees Pay Act of 1945, section 7 of the 
Federal Employees Pay Act of 1946, section 15 of Public Law 600, 79th Congress, 
and section 208 (c) of Public Law 410, 78th Congress. The applicability of Public 
Law 600, 79th Congress, is not clear to me since it deals with contract consultants, 
contrasted with appointed consultants dealt with in Public Law 410, 78th Congress, 
nor is it clear to me that the cited provisions of the pay acts of 15 and 1946 
nullify the clearly defined authority of the Public Health Service to appoint 
special consultants and to fix their compensation without regard to the Classi- 
fication Act of 1923, as amended. 

Your decision on the enclosed pay roll is requested. 


Section 208 (c) of Public Law 410, approved July 1, 1944, 58 Stat. 
686, provides: 
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In accordance with regulations, special consultants may be employed to assist 
and advise in the operations of the Service. Such consultants may be appointed 
without regard to the civil-service luws and their compensation may be fixed 
without regard to the Classification Act of 1923, as amended. 


Except to the extent that such section may otherwise be limited by 
law, it would appear to contain ample authority to employ a consultant 
at the rate provided in Mr. Daniel’s original appointment. 

Section 603 (b) of the Federal Employees Pay Act of 1945, 59 Stat. 
303, and section 7 of the Federal Employees Pay Act of 1946, 60 Stat. 
218, provide: ~ 


Sec, 603. (b) Notwithstanding any other provision of this Act, no officer or 
employee shall, by reason of the enactment of this Act, be paid, with respect to any 
pay period, basic compensation, or basic compensation plus any additional com- 
pensation provided by this Act, at a rate in excess of $10,000 per annum, except 
that (1) any officer or employee who was receiving overtime compensation on 
June 30, 1945, and whose aggregate rate of compensation on such date was in 
excess of $10,000 per annum may receive overtime compensation at such rate as 
will not cause his aggregate rate of compensation for any pay period to exceed 
the aggregate rate of compensation he was receiving on June 30, 1945, until he 
ceases to occupy the office or position he occupied on such date or until the over- 
time hours of work in his administrative workweek are reduced by action of the 
head of his department or independent establishment or agency, or Government- 
owned or controlled corporation, and when such overtime hours are reduced such 
rate of overtime compensation shall be reduced proportionately, and (2) any 
officer or employee who, because of the receipt of additional compensation in lieu 
of overtime compensation, was receiving aggregate compensation at a rate in 
excess of $10,000 per annum on June 30, 1945, may continue to receive such rate 
of aggregate compensation so long as he continues to occupy the office or position 
he occupied on such date but in no case beyond June 30, 1947. [Italics supplied.] 

Seo. 7. (a) Section 603 (b) of the Federal Employees Pay Act of 1945 is 
amended by inserting after the words “by reason of the enactment of this Act” the 
words “or any amendment thereto.” 

(b) Notwithstanding any other provision of this Act, no officer or employee 
shall, by reason of the enactment of this Act, be paid with respect to any pay 
period, basic compensation, or basic compensation plus any additional compensa- 
tion provided by the Federal Employees Pay Act of 1945, as amended, at a rate in 
excess of $10,000 per annum. [Italics supplied.] 


The prohibition against payment at a rate in excess of $10,000 per 
annum contained in those sections primarily is for consideration 
where, except for the provisions of those sections, the application of 
other provisions of the same acts would result in providing compensa- 
tion at a rate in excess of $10,000 per annum. That prohibition does 
not extend to a situation where, as here, the compensation payable does 
not arise on account of the enactment of the acts containing those 
sections. 

Section 15 of Public Law 600, 60 Stat. 810, provides: 


The head of any department, when authorized in an appropriation or other 
Act, may procure the temporary (not in excess of one year) or intermittent serv- 
ices of experts or consultants or organizations thereof, including stenographic 
reporting services, by contract, and in such cases such service shall be without 
regard to the civil-service and classification laws (but as to agencies subject to the 
Classification Act at rates not in excess of the per diem equivalent of the highest 
rate payable under the Classification Act, unless other rates are specifically pro- 
vided in the appropriation or other law) and, except in the case of stenographic¢ 
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reporting services by organizations, without regard to section 3709, Revised 
Statutes, as amended by this Act. . 

I find nothing in that section, or in its legislative history, which 
would warrant a conclusion that the words “by contract” appearing in 
that section are used in any restricted or limited sense. It seems more 
reasonable to conclude that those words when used in connection with 
the authority to procure services “without regard to the civil-service 
and classification laws” are used in the sense of an employment agree- 
ment without intending to distinguish between an employment agree- 
ment in the form of an appointment and an employment agreement in 
the form of a formal contract. Hence, it is concluded that the re- 
striction, applicable to agencies subject to the Classification Act, 
against payment at rates in excess of the per diem equivalent of the 
highest rate payable under the Classification Act, in the absence of 
other rates specifically provided in the appropriation or other act 
authorizing the procurement of such services, is intended to apply to 
all temporary or intermittent employments of the individual services 
of a purely personal nature of experts or consultants, whether such 
employments be by appointment or by formal contract. 

It is understood that the United States Public Health Service, as 
well as the Federal Security Agency, is an agency subject to the Classi- 
fication Act. Accordingly, and since no other rate specifically is pro- 
vided in section 208 (c) of Public Law 410, 78th Congress, 58 Stat. 686, 
it is determined that, in accordance with the provisions of section 15 
of Public Law 600, supra, Mr. Daniel was not and is not entitled to 
be compensated for the services performed by him on August 20 and 
21, 1946, at a rate in excess of the per diem equivalent of the highest 
rate payable under the Classification Act. 

In view of the foregoing, and of the statement that Mr. Daniel’s 
original appointment and subsequent extension of that appointment 
prior to February 24, 1947, provided for a per diem compensation at 
the rate of $50 per day, the attached voucher may be certified for pay- 
ment in the amount of $92.32, representing 8 days at $11.54, the differ- 
ence between $50 and $38.46 which had been collected from Mr. Daniel 
for the days, June 19, 20, 21, 24, 25, 26 and 28, 1946. 

The voucher is returned herewith. 


(B-67241) 


NEWSPAPER ADVERTISING RESTRICTIONS—APPLICABILITY TO AD- 


VERTISEMENTS RESPECTING AVAILABILITY OF SURPLUS PROPERTY 
FOR SALE 


The provisions of section 3828, Revised Statutes, requiring the advance written 
approval of the head of the department for newspaper advertising, are not 
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for application where advertising respecting the availability of surplus prop- 
erty for sale 30 days before its abandonment or destruction is placed in local 
newspapers by contracting officers of a disposal agency pursuant to the 
mandatory advertising requirements of regulation—having the force and 
effect of law—issued in furtherance of the provisions of section 11 (e) of 
the Surplus Property Act of 1944, as amended, authorizing the Surplus Prop- 
erty Administrator to prescribe regulations for “uniform and wide public 
notice concerning surplus property available for sale.” 


Comptroller General Warren to the Secretary of War, July 31, 1947: 
There has been received a letter dated June 17, 1947, from the Under 
Secretary of War, as follows: 


In connection with the advertisement in newspapers of sales of salvage by the 
War Department, the question has arisen as to whether or not the provisions of 
Section 3828 of the Revised Statutes, requiring the prior written authority of 
the head of the Department for newspaper advertising, are applicable. 

Attention is invited to the provisions of Section 11 (e) of the Surplus Property 
Act of 1944 (58 Stat. 770; 50 U. S. C. App. 1620 (e)), as amended by the act of 
18 September 1945, 59 Stat. 533: 

“The Board (Surplus Property Administrator) shall prescribe regulations 
necessary to provide, so far as practicable, for uniform and wide public notice 
concerning surplus property available for sale, and for uniform and adequate time 
intervals between notice and sale so that all interested purchasers may have a 
fair opportunity to buy.” 

Pursuant to the above statutory authority the Surplus Property Administrator 
has promulgated SPA Regulation No. 19, dated 7 December 1945, which pro- 
vides, in pertinent part, as follows: 

“Sec. 8319.6 Abandonment or destruction—(a) Notice of proposed abandon- 
ment or destruction. * * * property shall not be destroyed or abandoned by 
any owning or disposal agency until thirty (30) days after publication of notice 
of such proposed destruction or abandonment. Such notice shall contain a general 
description of the property to be destroyed or abandoned and shall be published 
once in a newspaper having general circulation in the area in which the property 
is located. * * *” 

In accordance with the above regulations, mandatorily requiring newspaper 
advertising, contracting officers in disposing of salvage procured such adver- 
tising. It appears that in some instances such action has been taken without 
the prior approval which certainly under other circumstances may be required 
by the provisions of Section 3828 of the Revised Statutes. While not entirely 
free from doubt, it is, however, the view of the Department that under the 
circumstances relating to the newspaper advertisements under discussion herein, 
there is for consideration that as the regulation (SPA Regulation No. 19, 
supra), promulgated as required by, and in implementation of, the above quoted 
provisions of the Surplus Property Act of 1944, as amended, makes newspaper 
advertising mandatory, such requirement may be viewed as a legislative regu- 
lation, and, therefore, Section 3828, supra, may not be applicable in these cases, 
In this regard, your attention is invited to the decision of First Comptroller 
Lawrence (5 Lawrence Comp. Dec. 389, 390) holding that Section 3828 of the 
Revised Statutes did not apply to advertisements published by order of a Col- 
lector of Internal Revenue under authority of Section 3460 of the Revised 
Statutes, which required newspaper advertisements. In the decision cited the 
Comptroller held: 

“But, evidently, Section 3828 cannot apply to such notices. The statute ex- 
pressly requires the collector to give the notices. The discretion is generally 
vested in him to select the newspaper in which to publish, but the statute permits 
no discretion to omit the publication. Section 3828 can only apply when by 
law the head of a Department can exercise a discretion, either in the selection 
of a newspaper in which to publish or in determining whether a notice shall 
or shall not be published.” 

In view of the fact that disbursing officers are raising questions as to the 
propriety of making payment in these cases for newspaper advertising obtafned 
without the prior written authority of the head of the Department, and in 
order that appropriate instructions may be issued in the matter, your decision 
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is requested as to whether the provisions of Section 3828 of the Revised Statutes 
are applicable to newspaper advertising of dispositions of salvage under the 
Surplus Property Act of 1944, as amended, and the above referred to regula- 
tions promulgated under authority thereof, so as to require advance approval 
of such newspaper advertising by the Secretary of War. 

Surplus Property Administration Regulation No. 19, quoted in 
part, in the letter of June 17, provides further as follows: 

* * * Such notice shall contain an offering to sell the property or to 
donate it to eligible donees under § 8319.4. A copy of such notice shall be given 
to the Surplus Property Administrator at the beginning of such thirty (30) day 
period. The Surplus Property Administrator finds that such notice will con- 
stitute the reasonable efforts required by section 13 (b) of the Surplus Prop- 
erty Act to dispose of such property otherwise than by destruction. 

While the notice contemplated under the said regulation has to do 
with the abandonment or destruction of surplus property, its purpose 
is to notify the public of its availability for sale. Hence, the regu- 
lation is in furtherance of the authority vested in the Surplus Prop- 
erty Administrator under section 11 (e) of the Surplus Property Act, 
as amended, 59 Stat. 533, quoted in the aforesaid letter, to prescribe 
regulations “for uniform and wide public notice concerning surplus 
property available for sale.” A regulation of such type, made pur- 
suant to or in execution of a statute, is quasi-legislative and has been 
held to become a part of the law and to be of the same force as the 
statute itself. 21 Comp. Dec. 482; 18 Comp. Gen. 907. Thus, it 
follows that it is mandatory upon the owning or disposal agency to 
advertise the availability for sale of surplus property 30 days before 
its contemplated abandonment or destruction. 

Since the advertising here in question is placed pursuant to the 
authority of a specific statute, and as no discretion is vested in the 
disposal agency as to whether or not there shall be advertising, the 
provisions of section 3828 of the Revised Statutes—which otherwise 
would require the written approval by the head of department—are 
not for application. 


(B-67563) 


TRAVELING EXPENSES—RETURN TO HEADQUARTERS OVER WEEK 
ENDS, ETC.—PER DIEM SAVINGS AS AFFECTING REIMBURSEMENT 


Where the amount of per diem in lieu of subsistence saved by the return of an 
employee from a place of temporary duty to his official station over a week 
end did not exceed the total round-trip transportation charges incurred, the 
entire expense of travel must be borne by the employee, in the absence of an 
administrative determination that such return was for official purposes, and, 
in view of the prohibition in paragraph 46 of the Standardized Government 
Travel Regulations, against the allowance of per diem at official station, there 
may not be credited against such transportation expense any per diem saving 
effected by such return. 


Comptroller General Warren to Paul A. Hankins, Treasury Department, July 
31, 1947: 
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Consideration has been given your letter of May 28, 1947 
(A&C: D:FAC)—forwarded here by letter of June 27, 1947, from 
the Administrative Assistant to the Secretary of the Treasury—re- 
questing decision upon the matter therein presented as follows: 


There has been presented to me for certification the attached voucher on 
Form 1012 in which Supervisor Frank J. Cavanagh reclaims the amount of $12.00 
deducted by this office from his travel voucher for the month of March, 1947. 
A copy of the March voucher and a copy of office letter of April 25, 1947, regarding 
the deductions are also enclosed. 

It will be observed that Supervisor Cavanagh while on an assignment in Au- 
gusta, Maine returned to his post of duty in Boston, Massachusetts over the 
week-end of March 15 and 16 and then again proceeded to his temporary duty 
station in Augusta, Maine at a total round-trip cost for transportation of $15.62, 
as against a per diem saving of $12.00. Because of the fact that the round-trip 
transportation cost exceeded the per diem saving by $3.62, Supervisor Cavanagh 
deducted that amount from the amount otherwise reimbursable for travel ex- 
penses during the month of March. However, on the strength of Comptroller 
General’s decision B-35980 dated September 11, 1243, this office felt required to 
disallow the offset of $12.00 claimed as a per diem saving against the total trans- 
portation charges of $15.62. 

In compliance with paragraph 1, Standardized Government Travel Regulations, 
it has been the policy of this Bureau to require travelers to return to post of duty 
over week-ends whenever the transportation costs incident thereto are less than 
the per diem which would have been incurred, had the traveler remained at tem- 
porary duty station. If the traveler elects to remain at temporary duty station 
over the week-end, despite the fact that it would be more economical to the Gov- 
ernment for him to return to post of duty, it is the practice of this Bureau to 
limit reimbursement for per diem to an amount equal to the cost of the round- 
trip transportation that would have been involved in returning to post of duty 
over the week-end. In actual effect, the traveler is reimbursed on the same basis 
as if he had actually returned to post of duty. 

If round-trip transportation charges of returning to post of duty over the 
week-end are properly allowable as an offset where a traveler elects to remain 
at a temporary duty station, it seems that by the same line of reasoning Super- 
visor Cavanagh, in electing to return to his post of duty over the week-end of 
March 14-16, should be allowed to take credit for the per diem savings of $12.00 
made possible thereby and that he should be required to bear from his personal 
funds only the excess of $3.62 as he originally proposed to do. 

Accordingly, with the return of the attached voucher, your decision is respect- 
fully requested as to whether it may properly be certified for payment. 


The question as to the propriety of reimbursing a traveler for per 
diem in an amount equal to the cost of the round trip transportation 
that would have been incurred in returning to post of duty over the 
week end where such traveler has elected to remain at the temporary 
duty station over the week end despite the fact that it would be more 
economical to the Government for him to return to his post of duty is 
not involved in the voucher presented to you for certification and 
submitted here with your request for decision. Hence, such question 
properly is not before me for decision, and any answer thereto must, 
of necessity, be reserved until such time as the question properly may 
be submitted. In this connection, see decision of April 18, 1947, 
B-63803, 26 Comp. Gen. 797. 

In the decision of September 11, 1943, B-35980, to which you refer 
in your letter it was stated : 
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Paragraph 1 of the Standardized Government Travel Regulations states that 
employees are expected to use the same care in incurring expenses that a prudent 
person would exercise if traveling on personal business. When the temporary 
duty post of an employee is so near to the official station that expenses saved by 
returning thereto over week-ends and holidays would exceed the cost of travel, 
it appears that the provisions of said paragraph should be recognized and that 
unless official duty requires his presence at the temporary station at such times 
he should return to the official station. However, where an employee’s tempo- 
rary duty point is so distant that the cost of returning to the official station is in 
excess of any per diem savings accomplished thereby and it is not shown that his 
return was for official business, it appears that such return to official station 
was for personal reasons and that the entire expense should be borne by -the 

*- * 


employee. 

In the present case the expense saved by returning to the official 
duty station did not exceed the cost of travel and there is no indication 
that the traveler’s return to his official station was required for official 
business or for other than personal reasons. On that state of the 
record, the entire expense of such travel must, under the rules enunci- 
ated in the decision, swpra, be borne by the employee. There may not 
be credited against such expense any per diem saving made possible by 
the return to the official headquarters for the reason that to allow such 
a credit would in effect be allowing a per diem payment at the em- 
ployee’s official station, which would be contrary to the plain terms 
of paragraph 46 of the Standardized Government Travel Regulations 
which provides: 


46. No allowance at official station.—Under no circumstances will per diem in 
lieu of subsistence be allowed an employee at his official station. 


Accordingly, in the absence of an administrative determination 
that the employee’s return to his official station over the week end of 
March 15 and 16, 1947, was for official purposes, payment of the $12 
on the reclaim voucher is not authorized. 

The voucher is returned herewith. 


(B-67904) 


TRAVELING EXPENSES—HANDLING CHARGES FOR GOVERNMENT 
EQUIPMENT; SPECIAL CONVEYANCES 


Necessary charges incurred by an employee in a travel status for the handling of 
heavy Government-owned equipment properly are for reimbursement as 
transportation expenses, and are not to be regarded as porters’ fees or tips 
which are required by paragraph 44 of the Standardized Government Travel 
Regulations to be paid out of the employee’s per diem allowance as charges 
primarily incident to the handling of personal baggage. 

Where, due to illness or physical disability and the lack of other public trans- 
portation facilities, an employee in a travel status utilized taxicabs to travel 
the mile distance between his hotel and place of temporary duty, the cost of 
taxicab fares properly is reimbursable under the special conveyance provi- 
sions of paragraph 11 of the Standardized Government Travel Regulations 
as the cost of public transportation. 


Comptroller General Warren to Rolfe E. Kennard, Department of Agriculture, 
July 31, 1947; 
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I have your letter of July 9, 1947, as follows: 


In accordance with the Certifying Officers’ Law (Public Law 389—77th Con- 
gress), there is attached for your consideration as to legality of payment Bureau 
Voucher No, 75, in the amount of $18.10, covering reclaim by Herrin F. Culver, 
Information Specialist, Washington, D. C., of taxi fares in excess of those gen- 
erally allowable and amounts paid to porters for handling bulky Government 
photographic equipment deducted from the claimant’s travel expense voucher for 
the period from May 3, 1947 to June 1, 1947. 

The original travel expense voucher, Bureau Voucher Number 4839, was paid 
as D. O. Voucher No. 655906 in the net amount of $181.38 by Paul D. Banning, Chief 
Disbursing Officer, Symbol No. 3000 on June 13, 1947. 

In the attached memorandum addressed to the personal attention of one of the 
officials of the Budget and Finance Division, Soil Conservation Service, Mr. Culver 
has attempted to justify his claim by showing that the material and equipment 
for which porter and taxi charges are claimed were all Government owned; that 
they were bulky and heavy, highly fragile, subject to damage by heat and mis- 
handling, very valuable and almost irreplaceable ; that the special handling of the 
material and equipment was necessary in the interest of the Government. 

The taxi fares totaling $1.25, claimed for May 5 and 6, 1947, were deducted from 
the original travel expense voucher since they covered trips in excess of those 
generally allowable under Travel Regulation 8 (a) for trips * * * “from 
station, wharf, or other terminal to either place of abode or place of business, and 
from either place of abode or place of business to station, wharf, or other ter- 
minal * * *”, The original deduction of the amounts being reclaimed for 
porter and baggage fees was based on Paragraph 44 of the Standardized Govern- 
ment Travel Regulations which provide that “The per diem in lieu of subsistence 
expenses will be held to include * * * all fees and tips * * * porters, 
baggagemen, bell boys * * *.” However, it is recognized that the travel 
regulation may have reference only to amounts paid for handling traveler’s per- 
sonal belongings and was not intended to preclude payment by the traveler of 
necessary expenses for proper care and handling of valuable Government mate- 
rials and equipment. 

In view of the circumstances outlined above and explained in the voucher 
attachments, it is requested that you advise me as to whether I may properly 
certify this voucher for payment. 


The porters’ fees or tips which are required by section 44 of the 
Standardized Government Travel Regulations to be paid out of 
the employee’s per diem allowance are those primarily incident to 
the handling of personal baggage. Any necessary charges for han- 
dling heavy Government-owned equipment, as in this case, properly 


are reimbursable as transportation expenses. But, compare 4 Comp. 
Gen. 412. 


The five taxicab fares incurred May 5 and 6, 1947, between the 


Regional Headquarters Office and hotel are explained on the voucher 
as follows: 


5 Official business, Regional Headquarters. Due to back injury was unable 
to walk the mile distance and no public transportation was available. Taxi, 
hotel to Regional Headquarters Taxi, Regional Headquarters to Hotel 

6. Taxi, Regional Office (same reason as above) Taxi, Regional Office to hotel 


In 25 Comp. Gen. 861 it was stated, at page 862: 


In construing the provisions of paragraph 11 of the Standardized Government 
Travel Regulations, it has been held repeatedly that taxicabs may not be sub- 
stituted for cheaper means of transportation when available unless the Govern- 
ment business could not be satisfactorily performed by the use of such less expen- 
sive means of transportation. See 23 Comp. Gen. 310, and cases therein cited. 
However, in exceptional cases when the use of special conveyances is required 
for the needs of the Government rather than for the personal convenience or 
preference of the employee (21 Comp. Gen. 1093), or where more economical 
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transportation facilities are not accessible to the public at the time, it has 
been held that such charges properly may be regarded as reimbursable items 
of transportation. See, generally, 17 Comp. Gen. 711. In the instant case while 
cheaper transportation facilities normally were available to the public between 
the points involved, the traveler apparently was precluded from using such 
facilities by reason of an excessive delay in making connections. Under the 
circumstances, such a condition may be considered as substantially similar to 
the situation discussed in the last cited decision (17 Comp. Gen. 711), where 
no public conveyances were available at the time between the various locations 
and places mentioned. 


Illness or physical disability on the part of a Government employee 
has never been considered sufficient reason for increasing the cost of 
transportation or travel expenses to be paid by the Government. 
However, if, as stated by the employee, no other form of public trans- 
portation such as buses or streetcars was available for the one mile 
distance, the charges for taxicab fares would appear properly reim- 
bursable as the cost of public transportation. 

The voucher, which is returned herewith, may be certified for pay- 
ment in the absence of other objection. 


(B-67951) 


LEAVES OF ABSENCE—ANNUAL—DURING PERIOD OF STATE 
JURY SERVICE—TEMPORARY “WHEN ACTUALLY EMPLOYED” 
EMPLOYEES 


An employee holding a temporary appointment on a “when actually employed” 
basis when called to serve as a juror in a State court not being an “employee 
of the United States” within the meaning of the act of June 29, 1940, entitled 
to court leave of absence while serving as a juror, may be granted annual 
leave for the period during which he received fees for jury service. 


Comptroller General Warren to the Secretary of Commerce, July 31, 1947: 
There has been considered your letter of July 11, 1947, as follows: 


One of our “when actually employed” personnel who is subject to the leave 
regulations was summoned to perform jury. service with the District Criminal 
Court, Tarrant County, Texas and performed such service for five working days 
receiving payment in the amount of twenty dollars. 

Having a temporary appointment, he is not an employee within the meaning 
of the jury duty act of June 29, 1940,5 U. S.C. 30n. Therefore, he is not entitled 
to leave of absence with pay for jury service (20 C. G. 133; id. 145; id. 276). In 
the absence of a specific ruling the administrative office having jurisdiction 
over this employee placed him on leave without pay for the period of time he 
served on the jury although he had more than 6 days annual leave to his credit. 

In 20 Comp. Gen. 276 it was held— 

“.. , an employee of the class referred to would not appear to be an ‘employee of 
the United States’ within the meaning of the jury leave act... and while 
serving as a juror such employee would occupy a status similar to a juror not 
connected with the Government service.” [Italics supplied. ] 

‘In view of the above-quoted excerpt and since it seems that there is not a 
question of dual compensation involved, it would appear proper to allow the 
employee annual leave for the time involved. It would be appreciated if you will 
inform us whether that conclusion is correct. 


The act of June 29, 1940, 54 Stat. 689, provides as follows: 


That the compensation of any employee of the United States or of the District 
of Columbia who may be called upon for jury service in any State court or court 
of the United States shall not be diminished during the term of such jury service 
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by reason of such absence, except as provided in section 3, nor shall such period 
of service be deducted from the time allowed for any leave of absence authorized 
by law. : 

Sec. 2. Any employee specified in section 1 who may be called upon for jury 
service in any court of the United States shall not receive any compensation for 
such service. 


Inasmuch as the employee referred to in your letter held a tempo- 
rary appointment on a “when actually employed” basis at the time he 
served as a juror, he is not entitled to the benefits provided for in 
section 1 of the above-quoted act. See 20 Comp. Gen. 145. It fol- 
lows, therefore, that employees in that status likewise are not subject 
to the inhibition contained in section 2 of the said act. Accordingly, 
there is no legal objection to an otherwise proper grant of annual 
leave to temporary when-actually-employed personnel covering a pe- 
riod during which such employees received fees for jury service. See 7 
Comp. Gen. 754. 

Your submission is answered accordingly. 


(B-66823) 


TRANSPORTATION—VESSELS—LOWEST FIRST-CLASS LIMITATION— 
ACCOMMODATIONS ON TROOP CARRIERS 


Passenger accommodations offered by agents of the Maritime Commission in 
dormitories and open troop areas on C4-type vessels (troop carriers) pres- 
ently engaged in transoceanic passenger service, not being superior or 
even equal to inferior passenger accommodations of regularly scheduled 
commercial vessels in the same service, need not be regarded as first- 
class within the meaning of the cost limitation of section 10 of the act 
of March 3, 1933, as amended, even though offered to the general public 
on that basis, so that military personnel may be furnished stateroom ac- 
commodations at the lowest rate therefor when required to travel on offi- 
cial business on such vessels. 


Assistant Comptroller General Yates to the Secretary of War, August 1, 1947: 
There has been considered your letter of June 2, 1947, as follows: 


It has been brought to my attention that many transoceanic commercial 
steamship companies are quoting two first-class rates, i. e., compartment and 
stateroom. The compartments in question accommodate from eight (8) to 
fifty (50) or more people and are usually of the type utilized for the emer- 
gency transportation of troops during the war. 

There is now before the War Department for consideration the question 
whether, under existing law, accommodations of the type described as compart- 
ments are in fact first-class accommodations and it is required that such ac- 
commodations be utilized for the transportation of military personnel entitled 
to first-class accommodations traveling on official business under competent 
orders other than in a travel with troops status. The Department feels that 
the lowest first-class referred to in the Act of 3 March 1933 (47 Stat. 1516) 
is intended to mean, in this case, the lowest stateroom accommodation. 

It is therefore requested that I be advised whether you would be required 
to object to the furnishing of the usual stateroom accommodations as the lowest 
first-class in the circumstances outlined above. 

In this connection, reference is made to the ruling announced in decision 
A-50504, dated 23 September 1933, wherein it is held “From the facts set forth 
it appears that the ‘inside berthrooms’ at $1.25 on the Norfolk and Washb- 
ington Steamboat Companies Line are not in fact first-class rooms but are in- 
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ferior rooms. Accordingly, settlement will be made at the lowest rate for out- 
side rooms.” Reference is also made to so much of the provisions of Cir- 
cular A-7, Revised, dated 5 September 1946, issued by the Executive Office of 
the President, Bureau of the Budget, Washington 25, D. C., to the Heads of 
Executive Departments and Establishments, Subject: Promulgation and Amend- 
ments of Standardized Government Travel Regulations, as defines steamer ac- 
commodations “Staterooms: One lowest available first-class rate stateroom ac- 
commodation * * *,” 


The provisions referred to in the act of March 3, 1933, are contained 
in section 10 of that act, 47 Stat. 1516. That section was amended 
by section 6 of the act of August 2, 1946, 60 Stat. 808, to read as 
follows: 


Sec. 10. Whenever by or under authority of law actual expenses for transporta- 
tion may be allowed, such allowances shall not exceed the lowest first-class rate 
by the transportation facility used in such transportation unless it is certified, 
in accordance with regulations prescribed by the President, that lowest first-class 
accommodations are not available or that use of a compartment or such other 
accommodations as may be authorized or approved by the head of the agency 
concerned or such subordinates as he may designate, is required for purposes 
of security. 


In view of the restrictive provisions of the quoted statute, this office 
is without authority to allow credit in disbursing officers’ accounts 
for any amount paid for transportation in excess of the lowest first- 
class rate by the transportation facility used. Generally, the deter- 
mination of whether particular passenger accommodations are first- 
class or otherwise has been left to the steamship companies involved, 
and this office has, as a general practice, accepted their determinations 
in the matter, as reflected by their published tariffs, and allowed 
credit for the cost at the lowest published rate for accommodations 
described as first-class. 

The names of the commercial steamship companies referred to in 
your letter have not been furnished. However, it is assumed that 
the “compartment” accommodations described are those being offered 
to the public by various commercial steamship companies acting as 
agents for the United States Maritime Commission on vessels of that 
commission currently operating in transoceanic service. A schedule 
of sailings during July and August, 1947, of various vessels of that 
type, published by the United States Lines, New York, New York, 
under date of July 1, 1947, contains the following descriptive in- 
formation : 


The steamers listed above are C4 type vessels which were built as troop carriers 
with a limited number of staterooms and the balance of passenger accommoda- 
tions in dormitories and open troop areas. They are not regular passenger ships 
and are being operated on an emergency basis to assist in transporting the large 
number of travellers who cannot be accommodated otherwise. It is strongly 
emphasized that these vessels have very few facilities for the convenience and 
comfort of passengers. 
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From such information it does not appear that the passenger accom- 
modations offered in the dormitory and open troop areas on those 
vessels are in fact first-class accommodations, or that they are superior 
or even equal to the so-called inferior passenger accommodations of 
the regularly scheduled vessels of commercial lines in the same service. 
If such are the facts, it does not appear that the provisions of section 
10 of the act of March 3, 1933, as amended, supra, require that such 
accommodations be considered as first-class within the meaning of 
that act, even though offered to the public on that basis. 

Accordingly, you are advised that this office will not be required 
to object to the furnishing to the military personnel described of 
stateroom accommodations at the lowest rate for such accommodations 
when required to travel on official business on vessels of the type herein 
discussed. 


(B-67806) 


MILEAGE—TRAVEL BY PRIVATELY OWNED AUTOMOBILE—DEPEND. 
ENTS—USE OF MORE THAN ONE AUTOMOBILE 


Under the provisions of Executive Order No. 9805, issued pursuant to section 
1 (a) of the act of August 2, 1946, relating to the payment of mileage tor 
the travel of employees’ dependents by privately owned automobile on change 
of station, mileage may be allowed for the use of one automobile, only, 
unless it be shown that transportation in the one was not feasible, eyen 
though the cost of transportation for the entire family by rail would exceed 
the aggregate amount of mileage for the use of more than one automobile. 


Comptroller General Warren to Guy W. Carmack, Department of Agriculture, 
August 1, 1947: 


Reference is made to your letter of July 3, 1947, as follows: 


In accordance with Section 8 of the Act approved December 29, 1941, 55 Statute, 
876, there is submitted for your consideration reclaim voucher in the amount of 
$30.15, covering an amount suspended from Mr. William H. Tandy’s claim for 
reimbursement for the period April 2, 1947 to April 4, 1947. 

Letter of Authorization No. 255 (Sol), dated February 17, 1947, copy of which 
is attached, was issued to cover Mr. William H. Tandy’s travel and the trans- 
portation of his immediate family consisting of Mrs. Ruth W. Tandy, wife, William 
H. Tandy, Jr., son, age 8 years, and Charles A. Tandy, son, age 3 years, and the 
transportation of his household goods and personal effects in connection with 
his transfer of official station from Indianapolis, Indiana to St. Paul, Minnesota. 
This authorization includes the following with respect to mileage: 

“1. In lieu of travel by common carrier or Government-owned vehicle you are 
authorized to travel by privately owned automobile, for which you will be allowed: 


* > * * * * * 


“* (b) 5 cents per mile in lieu of all other transportation costs; such mode of 
transportation has been administratively determined tu be more economical and 
advantageous to the United States. 

“* If you travel by privately owned automobile Paragraph 1 (a) is applicable 
provided you or a member of your family travel alone but if two or more members 
of the family travel together then Paragraph 1 (b) is applicable.” 
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With the enactment of Public Law 600, approved August 2, 1946, and the 
issuance of Executive Order 9805, effective November 1, 1946, and General Regu- 
lation 88-Revised, Supplement No. 2, dated December 16, 1946, instructions were 
issued by the Office of the Solicitor in a memorandum, dated February 4, 1947, 
copy of which is attached, containing the following paragraph on page 2 regarding 
the use of privately owned automobile : 


“Use of Privately Owned Automobile 


“The present regulations, as interpreted and administratively limited by this 
office, provide for reimbursement for the use of a privately owned automobile 
at the rate of five cents per mile in lieu of all other transportation costs when an 
employee and one or more members of his immediate family travel together on 
change of official station or when two or more members of his immediate family 
travel together when not accompanied by the employee.” 

On the voucher submitted by Mr. Tandy claim is made for the use of two auto- 
mobiles at five cents a mile for 603 miles each making a total for mileage of 
$60.30. The voucher contained the following comparative cost statement: 


Cost of one way railway fare Indianapolis to St. Paul (214) ---__--- $49. 30 
Cost Pullman fare Chicago to St. Paul (214) ----------------------- 8. 48 
57. 78 
Taxi fares (est.) : 
Indianapolis, Home to Station--...-----------_------ $2. 50 
I ems 1.75 4, 25 
Le | RRR DE ORE Ae ee ee steeds Sides actin AbD asians 62. 03 


On May 14, 1947 a memorandum was written to Mr. Tandy requesting intor- 
mation with respect to the use of the two cars to which he replied as follows: 

“Reference is made to your memorandum of May 14, 1947, concerning the 
voucher for $524.40 for reimbursement of expenses incident to my official travel 
and movement of household goods from Indianapolis, Indiana, to St. Paul, 
Minnesota. 

“In the second paragraph of your memorandum, you request information as to 
whether I was accompanied by members of my family in one of the cars. You 
are advised that one of the children accompanied me in one car and the other 
child accompanied Mrs. Tandy in the other car.” 

Mileage ior the use of one of the automobiles was suspended as per attached 
copy of audit difference statement, dated May 21, 1947, since a situation where 
the use of more than one privately owned automobile for transportation on 
change of official station was not contemplated. 

It will be appreciated if you will advise me whether the attached reclaim 
voucher may be certitied for payment. 


The provisions of Executive Order 9805 effective November 1, 1946, 
in respect of allowance of transportation costs of dependents of em- 
ployees transferred from one official station to another, issued pur- 
suant to section 1 (a) of the act of August 2, 1946, Public 600, 60 Stat. 
806, appears to contemplate that only one privately owned automobile 
be used in performing travel on a mileage basis under the act of 
February 14, 1931, as amended, when no reasonable grounds are 
furnished to show that transportation of the employee and his family 
in one automobile was not feasible. This is so regardless of the fact 
that the cost by railway transportation for the entire family is less 
than the cost at the specified mileage rate for two privately owned 
automobiles—the Government being entitled to the greatest saving 
possible when travel is performed upon a mileage basis. Any con- 
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clusion to the contrary would in effect permit the transportation of one 
of the two automobiles to the employee's new official station for his 
personal convenience at the expense of the Government which is not 
authorized. In that connection, see 5 U. S. C. 73c. 

In the instant case, the employee and his family traveled to the 
new official station on the same date, namely, April 2, 1947, and there 
is no indication that all members of the family could not have traveled 
in one of the two automobiles in which the travel was actually per- 
formed. 

Accordingly, the voucher which is returned herewith may not be 
certified for payment. 


(B-66951) 


COMPENSATION—WITHIN-GRADE ADVANCEMENTS; INITIAL SALARY 
RATES—RESTORATION TO FORMER POSITION FOLLOWING REDUCTION 


An employee restored to a former grade following service in a lower grade, the 
resulting compensation increase being equal at least to the smallest salary 
increment in the lower grade, is to be regarded as having received an 
“equivalent increase in compensation” within the meaning of the within- 
grade salary-advancement provisions of section 402 of the Federal Em- 
ployees Pay Act of 1945 and the regulations issued in pursuance thereof, 
so that time served in the higher grade prior to service in the lower grade 
may not be credited toward within-grade advancement in the higher grade 
after restoration thereto. 

The initial salary rate of an employee may not, upon restoration to a former 
grade following transfer to a lower grade, be fixed to include a within- 
grade salary advancement which would have been due in such former grade 
on the date of transfer to the lower grade, where the rate thus fixed would 
exceed the highest formerly received. 


Comptroller General Warren to the Federal Security Administrator, August 4, 
1947: 


There has been considered your letter of June 10, 1947, as follows: 


A question has arisen concerning establishment of salary upon return to 
former positions of employees who have been changed to lower grades. 

The pertinent facts in a typical case are: 

On May 22, 1944, the employee was promoted to the position of supervisor, 
claims review unit, Chicago Area Office of the Bureau of Old-Age and Survivors 
Insurance, CAF-9, $3,200. 

On July 1, 1945, she was given a periodic pay increase and statutory pay 
adjustment to the second step of CAF-9, $3,750. 

On July 1, 1946, her salary was adjusted in accordance with the Federal 
Employees Pay Act of 1946 to $4,275. 

On July 14, 1946, she was returned to her previous position as adjudication 
reviewer, CAF-—8, because of the return of an employee from military service. 
In accordance with the policy of the Social Security Administration in fixing 
salary in such cases, her salary was fixed at the third step of the grade, 
$4,024.20. 

On December 15, 1946, she was promoted to the position of supervisor, claims 
review unit, which she had held from May 22, 1944, to July 14, 1946, and her 
salary was fixed (in accordance with 24 Comp. Gen. 226) at the second step, 
$4,275. 

Although she was eligible for a periodic increase effective July 14, 1946, 
on the basis of completion of waiting period, a regular efficiency rating on 
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March 31, 1946, of Very Good, and a certification that her conduct and services 
were otherwise satisfactory, the pay increase in CAF-9 was not effected because 
of your ruling (25 Comp. Gen. 90) that an employee changed to lower grade 
upon the date that a periodic increase would have been effected “lost any 
right he may have had to an automatic promotion effective the same day” in the 
higher grade. Her promotion on December 15, 1946, was effected at the step 
of the grade she was receiving prior to July 14, 1946, because we interpreted 
your decision in 24 Comp. Gen. 226 (that it is “within administrative discretion 
to restore an employee to the same salary rate previously held in the position 
and grade to which the employee has advanced by operation of the within-grade 
promotion plan”) as applying only to rates at which the employee was actually 
paid or rates at which the employee would have been paid if in pay status. 

Were we correct in the action taken? It appears inconsistent with the thinking 
in 24 Comp. Gen. 226 for the employee to wait until the beginning of the first 
pay period after December 15, 1947, for advancement to the third step. This 
thinking is summarized in 26 Comp. Gen. 368, on page 369, where it is stated 
that it was the intent of the within-grade promotion plan “to grant salary ad- 
vancements based upon efficiency, service, and conduct in a particular position 
and * * * an employee who, having proved his qualifications for within- 
grade advancements by his efficiency, service, and conduct in a particular posi- 
tion, was reduced in grade and thereafter was restored to the same position in 
the same grade previously held again need not be required to prove his qualifi- 
cations for the within-grade advancements previously earned.” 

We have considered possible administrative actions that might avoid such 
situations in future cases. One solution would be to issue instructions to offices 
of the Agency not to change any employee to a lower grade upon the date on 
which an increase would be effected in the higher grade, but rather to postpone 
the change to lower grade for at least 1 day. Another solution would be not 
to reduce the salary of an employee upon change to a lower grade, provided his 
salary in the higher grade is within the range of salaries in the lower grade. 
There are, however, serious disadvantages to both solutions. 

If we did not effect a change to lower grade until at least 1 day after a 
periodic increase was effected in the higher grade, and the employee eventually 
returned to the higher grade, we could fix his salary upon promotion at the 
step attained 1 day prior to his change to lower grade. Disadvantages of this 
procedure would be: 

1. There are cases in which it is impossible to postpone a change of an employee 
to another position. Civil Service regulations permit us to restore a veteran 
exercising mandatory reemployment rights to a temporary identical additional 
position for a period not to exceed 60 days. If the employee whom he will re- 
place would have received a periodic increase on the sixty-first day after the 
veteran returns, we cannot postpone the change of the replaced employee until 
he receives his periodic increase. 

2. Decentralization of responsibilities for effecting personnel actions makes 
it difficult to be sure that an instruction affecting only rare cases, and therefore 
easily overlooked by operating officials with many other responsibilities, will be 
uniformly carried out. In most cases, failure to carry out an instruction can be 
corrected retroactively ; but if, through oversight or intent, an office effected a 
change to lower grade upon the day that a periodic increase would have been due, 
the effect of the ruling in 25 Comp. Gen. 90 would apparently be to prevent any 
retroactive correction. 

If we did not reduce the salary rate of an employee upon change to a lower 
grade, where his salary in the higher grade is within the range of salaries in 
the lower grade, he would be eligible for promotion to the next step (if within 
the range of the grade) as soon as an efficiency rating in the new grade could be 
recorded, and his waiting period for the next increase would date from the in- 
crease in the lower grade. He would not begin a new waiting period upon re- 
turn to the higher grade. Disadvantages of this procedure would be: 

1. During the war period a considerable number of employees were promoted 
to higher grades to perform the duties of former employees who were in mili- 
tary service or serving under war transfers. Many of these are now being 
changed to lower grades. If their salaries are not reduced upon change to 
lower grade, salary costs will be greatly increased and in some cases funds might 
not be available for carrying out such a policy. We realize that in some cases 
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employees who have served in higher grades have superior qualifications for 
the work in lower grades, and may therefore be expected to render a higher 
quality of service; but we do not think that the occupancy of a higher grade is 
in itself proof that the employee will perform a much higher quality of service 
in the lower grade than other employees who have never held the higher grade. 
Our present policy (stated in Personnel Bulletin 14) is as follows: 

“(c) The salary of any employee whose services and conduct have been satis- 
factory should be established upon change to a lower grade at a rate not less than 
would include any within-grade salary increases that would have been earned had 
he remained in the lower grade. In the case of an employee who has never pre- 
viously occupied a position at the lower grade, set the salary rate at not less 
than the salary step he would have reached if he had been employed in the grade 
to which reduced for the total period of his service in the higher grade. 

“(d) If the employee has at any time been awarded a within-grade increase 
for especially meritorious service or superior accomplishment in higher grades, 
add an additional pay step for each such award to the pay step as determined 
in ‘c’. 

“(e) When availability of funds permits, and the employee’s entire work record, 
efficiency ratings, and length of service in the higher position: warrant, the 
Salary in the new grade may be established at any rate above that provided in 
‘c’ or ‘d’ that does not exceed the salary in the previous grade; if, however, the 
previous salary does not coincide with a salary step of the new grade, the salary 
in the new grade may be any rate that does not exceed the next higher salary 
step in the new grade. Heads of constituent units may establish controls to en- 
sure consistency in the application of this policy.” 

We believe that the type of situation presented by this case defeats the pur- 
pose of exception that was made in 24 Comp. Gen. 226 and 26 Comp. Gen. 368 
to the general rule for establishing salary upon promotion. We are bringing it 
to your attention for your consideration of the possibility of extending the rul- 
ings in those decisions (as you have extended them in decision B-63142 of Janu- 
ary 28, 1947, with reference to cases involving odd salary rates) to: 

1. Permit crediting an employee on return to a higher grade formerly held 
with time previously spent in the higher grade, subsequent to last equivalent in- 
crease in that grade, toward next periodic increase, or 

2. At least permit establishing the employee’s rate upon return to the higher 
grade at the rate for which he had actually completed his waiting period and 
met other requirements before demotion. 


With respect to the decision of September 19, 1944, B-44393, 24 
Comp. Gen. 226, the decision of November 27, 1946, B-61181, 26 Comp. 
Gen. 368, and the decision of January 28, 1947, B-63142, 26 Comp. 
Gen. 530, referred to in your letter, supra, each had to do with the 
initial salary rate payable upon transfer, promotion, demotion, rein- 
statement, reemployment, or reclassification. In connection with those 
decisions there is for noting the following statement appearing in 26 
Comp. Gen. 368, 372: 

In view of the foregoing, and in order to clarify and coordinate the previous 
decisions respecting the salary rate payable upon transfer, promotion, demo- 
tion, and reinstatement, and in the absence of a statute, or regulation having 
the force of law, specifically controlling, the general rule properly may be 
amplified and restated as follows: * * * [Italics supplied.] 

As indicated in that statement, the amplification of previously exist- 
ing rules regarding the salary rate payable upon transfer, promotion, 
demotion, or reinstatement, was made only because of the absence of 
a statute or regulation having the force and effect of law specifically 
controlling, thus requiring a rule by decision as to the salary payable. 
With respect to the situation and suggestions presented in your 
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letter, supra, there are for consideration the regulations relating to 
the granting of periodic within-grade salary advancements promul- 
gated by the Civil Service Commission pursuant to authority con- 
tained in section 605 of the Federal Employees Pay Act of 1945, 59 
Stat. 304. Section 25.223 and section 25.241 of those regulations, 
12 F. R. 2890, 2891, provide, in pertinent part: 


§ 25.223 Equivalent increase in compensation—(a) “Equivalent increase in 
compensation” means any increase or increases in basic compensation which in 
total, at the time such increase or increases are made, are equal to or greater 
than the smallest compensation increment in the lowest grade in which the 
employee has served during the time period of twelve or eighteen months, as 
the case may be. 

(b) The following, among others, are not “equivalent increases in com- 
pensation” : 

(1) Increases in basic rates of compensation provided by section 405 of the 
Federal Employees Pay Act of 1945, or section 2 of the Federal Employees Pay 
Act of 1946; 

(2) Rewards for superior accomplishment as provided in sections 403 and 404 
of the Federal Employees Pay Act of 1945; 

(3) Increases as the result of the establishment of a new minimum rate for 
any class of positions in accordance with section 401 of the Federal Employees 
Pay Act of 1945; or 

(4) An increase upon restoration of an employee to the grade and salary 
from which he was previously reduced or demoted, when the restoration is the 
result of a decision of a statutory efficiency rating board of review, a reduc- 
tion-in-force appeal, the reallocation of his position to its former grade on appeal, 
or an appeal under section 14 of the Veterans’ Preference Act of 1944. [Italics 
supplied. ] 


* * * * * * * 


§ 25.241 Eligibility requirements and effective date.—Officers and employees to 
whom this subpart applies shall be advanced in compensation successively to 
the next higher rate within the grade at the beginning of the next pay period 
(including July 1, 1945) following the completion of (1) each twelve months 
of service if such officers or employees are in grades in which the compensa- 
tion increments are less than $200 per annum or (2) each eighteen months of 
service if such officers or employees are in grades in which the compensation 
increments are $200 or more, subject to the following conditions: 

(a) That no equivalent increase in compensation from any cause was received 
during such period: * * * 


Under those regulations, which have the force and effect of law, 
the salary rate received as the result of a promotion from a lower 
to a higher grade is required to be considered as an “equivalent in- 
crease in compensation” where the increased salary rate equals or 
exceeds the salary increment for the lower grade even though the 
promotion is to a position previously held. A similar result was re- 
quired under prior regulations promulgated pursuant to statutory 
authority and having the force and effect of law. 21 Comp. Gen. 
285; id. 326; id. 369. Also, even in the absence of such regulations, 
a similar result would be required in view of the provisions of section 
402 (b) of the Federal Employees Pay Act of 1945, 59 Stat. 299, 
which formed the basis of, and are similar to, the regulations 
quoted above. 25 Comp. Gen. 495. Further, your attention is in- 
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vited to section 25.231 of the Rules and Regulations of the Civil 
Service Commission, 12 F. R. 2890, describing the service to be credited 
for within-grade salary advancements. That section does not in- 
clude any provision for crediting service earned in a higher grade 
position prior to demotion toward within-grade salary advance- 
ments upon subsequent promotion to the higher grade position pre- 
viously held. 

This office may not negative by decision the specific applicable 
provisions of the law and regulations cited or quoted above, and, in 
view of such law and regulations, may not consider rendering a de- 
cision such as you have suggested. 

In the example given, the salary rate fixed for the employee upon 
her promotion on December 15, 1946, was the maximum within ad- 
ministrative discretion which could have been fixed under existing 
law and, to that extent, the action taken was correct. 


(B-67618) 


CLASSIFICATION—REALLOCATIONS—FIELD SERVICE—RETROACTIVE 
COMPENSATION ADJUSTMENTS UPON SUCCESSFUL APPEAL FROM 
REALLOCATION 


A change in classification and salary resulting from a reallocation downward 
of certain field positions based upon a revaluation of the duties and 
responsibilities of such positions may, by administrative regulation, be made 
immediately effective, without regard to the filing of an appeal in the matter, 
and retroactive adjustments in compensation upon the successful prosecution 
of an appeal from such reallocation so as to pay the employee the appropriate 
rate for the grade to which the position finally was allocated would not be 
uuthorized unless specifically provided for by regulation. 


Comptroller General Warren to the Secretary of the Navy, August 5, 1947: 


There has been considered your letter of June 27, 1947, reference 
JAG: IIL: RT: eo, as follows: 


There is enclosed herewith a letter from the Deputy Chief, Office of Industrial 
Relations of the Navy Department, dated June 9, 1947, requesting decisions in 
the various situations presented on the right to retroactive adjustments in 
salaries of employees of the field service of the Navy in the event of successful 
appeals by the employees on changes in classification and salary resulting from 
a reallocation, or classification action based upon a change in duties and 
responsibilities of a position. 

The situations. submitted are hypothetical ones, but decisions thereon are 
necessary because of proposed administrative regulations to the effect that a 
change in classification action based upon a change in duties and responsibilities 
of a position will be made regardless of the pendency of an appeal from such 
action. 

Your decision is requested as to whether or not naval appropriations would be 
available for retroactive payments of increases in salaries in the situations 
presented. 
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The referred-to letter from the Deputy Chief, Office of Industrial 
Relations, Navy Department, reads, in part, as follows: 


1. The Navy Department is at the present time engaged in conducting a field- 
wide position classification survey of all positions subject to the Classification 
Act of 1923 as amended. This program will result in the reevaluation of all such 
positions and while it is not a downgrading program, a certain amount of down- 
grading has been and will continue to result. 

2. The Navy Department has adopted an appeal procedure extending to 
employees the right to appeal the classification of their positions. Further, 
administrative instructions have been issued to the effect that should an 
employee appeal the classification of his position determined as a result of re- 
classification action or change in classification on the basis of a change in duties 
and responsibilites, such appeal would have the effect of staying the effective 
date of the resulting personnel action until the appeal has been settled by the 
Department. As the proper consideration and hearing of appeals is a time- 
consuming process, lengthy delays in the effectuation of personnel actions are 
resulting in increasing numbers. Further, the filing of appeals could be resorted 
to by employees whose positions are downgraded as a method of delaying the 
effective date of the reduction. 

3. In the Comptroller’s decision B—54432 of 28 February 1946, supra, it was 
held that an employee whose position had been reallocated downward with ap- 
propriate reduction in pay as a result of an erroneous evaluation, or a misappre- 
hension of the duties of that position—induced by the apparently inadequate 
description then of record—and, that, but for such erroneous description, the 
classification of his position would have remained unchanged, as evidenced by 
the fact that such action was rescinded upon the submission of a more compre- 
hensive description of the duties of his position, and that in the absence of any 
administrative regulation to the contrary and in view of the circumstances 
appearing in the case the General Accounting Office would not be required to 
object to the payment of compensation to the employee at his former rate of 
compensation for the period of time that his salary was reduced as a result 
of the erroneous allocation. 

4. The Navy Department is considering the advisability of issuing administra- 
tive regulations to the effect that a change in classification and salary resulting 
from a reallocation, or classification action based upon a change in duties and 
responsibilities of a position, will be made regardless of the pendancy of an appeal 
from such action. Before a decision may be reached as to the advisability of 


such actions certain questions in regard to the possible complications in pay 
matters must be answered. 


The examples given in the letter from the Deputy Chief, Office of 
Industrial Relations, Navy Department, involve the reallocation down- 
ward of certain field positions as the result of an evaluation of the 
duties and responsibilities of such positions and the subsequent restor- 
ation of some of those positions to the former grade assigned thereto 
or, in others, to the allocation of the positions to an intermediate 
higher grade upon the successful appeal of the employee involved. 
And, upon the assumption that the proposed regulation to require 
immediate adjustment in salary in the event of such reallocation— 
without regard to the fact that the employee may appeal from such 
adverse action—administratively will be adopted, decision is requested 
as to the propriety of making retroactive adjustments in compensa- 
tion covering the period from the effective date of the reallocation 
downward to the effective date of the action administratively taken 
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as a result of an appeal, to pay the employee the appropriate rate 
for the grade to which the position finally is allocated. 

As stated in the decision of February 28, 1946, B-54432, referred 
to in the letter of June 9, 1947, supra, the general rule that an adjust- 
ment in salary is not required during the pendency of an appeal from 
the reallocation of a departmental position is not necessarily for 
application to positions in the field service. Hence, with respect to 
such positions, it would appear to be within the province of an ad- 
ministrative office, by the issuance of appropriate regulations, to pro- 
vide that original determinations as to the grade to which a position 
properly is allocable is final and salary adjustments resulting there- 
from shall be effective immediately—with the further proviso that any 
salary adjustment required by reason of a successful appeal from such 
action shall date from the effective date of the decision rendered on 
the appeal. 

On the other hand, if, as a matter of policy, original reallocation 
actions administratively are viewed merely as tentative findings 
rather than final determinations, this office would not be required to 
object to the issuance of appropriate regulations authorizing the 
retroactive adjustment of compensation to the effective date of the 
original action in those cases wherein it is shown upon appeal that 
such original action was erroneous. Of course, such regulations 
should limit the right of appeal to a reasonable period following notice 
to the employee of the original reallocation action and the procedure 
administratively adopted to process such appeals should be such as 
will expedite action thereon. 

In the light of the foregoing, it will be seen that the answer to the 
basic question involved in the examples given in the letter from the 
Deputy Chief, Office of Industrial Relations, Navy Department, is 
dependent upon the provisions of such regulations as may be admin- 
istratively adopted. That is to say, under regulations providing that 
adjustments in compensation resulting from the reallocation of field 
positions shall be effective immediately—without regard to the filing 
of an appeal in the matter—in the absence of a regulatory provision 
to the contrary, retroactive adjustments in compensation upon the 
successful prosecution of an appeal from such action would not be 
authorized. However, if, within proper limitations, such regulations 
should provide for retroactive adjustments in such cases, no objection 
would be raised against such salary adjustments. 
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(B-67868) 


MILEAGE—TRAVEL BY PRIVATELY OWNED AUTOMOBILE—IMPRACTI- 
CABILITY OF COMMON CARRIER TRAVEL 


Where, at the time an employee commenced travel by privately owned auto- 
mobile, there existed a probability that the use of an automobile would 
be required in or around his temporary-duty station in order to satisfac- 
torily perform official duties which might be assigned thereat, it may 
be regarded that use of common carrier for such travel was impracticable 
within the purview of the employee’s travel order authorizing travel by 
privately owned automobile on a mileage basis whenever travel by common 
carrier is impracticable, so as to authorize payment of mileage in accord- 
ance with the provisions of paragraph 12 (a) (1) of the Standardized 
Government Travel Regulations, as revised. 


Comptroller General Warren to Louis Litsky, Department of Labor, August 7, 
1947: 


Reference is made to your letter of July 8, 1947, file reference 
HBBF-5, as follows: 


There is attached a voucher in the amount of $12.60 in favor of Mr. Vin- 
cent P. Hippolitus, reclaiming amounts deducted from his travel voucher 
for the period December 3-17, 1946, and the supporting file. 

Mr. Hippolitus traveled under travel order number USES 41-938, which 
authorized the following mode of travel: 

“(f) Common carrier whenever practicable. When not practicable or when 
other persons properly authorized official travel accompany you, you are au- 
thorized reimbursement at rate specified, such allowance having been admin- 
istratively determined to be more economical and advantageous to Govt. When 
travel is performed by privately owned auto a statement should be made on 
voucher showing impracticability of travel by common carrier.” 

On December 10, 1946, Mr. Hippolitus traveled from his official station, Hart- 
ford, Connecticut, to New London, and return, and on December 12, to Stam- 
ford, Connecticut, and return. In submitting the travel voucher, mileage in 
the amount of $12.60 was claimed. This office allowed the traveler $5.62, 
round trip bus fare to the two temporary-duty points and suspended the dif- 
ference, since common-carrier schedules were available and there was no 
evidence in the voucher establishing the necessity for the use of an automo- 
bile at the temporary-duty points. 

In filing his reclaim voucher, Mr. Hippolitus points out that there is fre- 
quently no way of knowing, when he leaves his official station, whether or not 
an automobile will be required at the point of temporary duty. His con- 
tention is supported by a memorandum from his supervisor, which is in the 
supporting file. 

It was the intent of this office that Mr. Hippolitus travel by the most advan- 
tageous means available, taking into consideration the situation at the time 
travel was begun. When it was known in advance that travel was to be from 
point to point and return, it was intended that the travel be performed by 
common carrier. However, when a probability existed that after reaching the 
temporary-duty point, a privately owned conveyance might be necessary to 
the performance of official duties, it was intended that the travel be performed 
by that means. 

The nature of Mr. Hippolitus’ duties requires that he be given a general travel 
order covering an extended period of time. In accordance with the decision 
of March 21, 1934, No. A-54061, travel by common carrier and mileage admin- 
istratively determined in advance to be more economical and advantageous to 
the Government may not be authorized in the same general order. There- 
fore, travel was authorized as above. 

I am aware of the decisions in 11 Comp. Gen. 155, 16 Comp. Gen. 620, and 
26 Comp. Gen. 580 [1], however, none seems completely in point. 

Your opinion is requested as to whether Mr. Hippolitus’ explanation may be 
regarded as fulfilling the requirement of the travel order of a showing of im- 
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practicability of travel by common carrier when privately owned automobile 
is used, so that the voucher may be certified in the amount of $6.98, which 
was deducted from the original voucher. 

Your early decision is requested since I have before me for certification other 
vouchers of a similar nature. 


The memorandum from the claimant’s supervisor, Arthur V. Geary, 
to Perry Faulkner, Chief, Veterans’ Employment Service, referred 
to in the above letter reads, in part, as follows: 


I believe the matter is of utmost importance in view of the fact that it would 
be quite possible to disallow any one of the automobile trips in this State 
since railroad service and bus service is quite complete between all towns 
and communities. The work of the VES staff, however, makes it mandatory 
to use automobile in practically all travel instead of common carrier in order 
to efficiently carry on VES duties. If the necessary travel included only a trip 
between the Hartford Headquarters and one of the local offices it is quite 
possible that in many instances this could be accomplished satisfactorily at a 
saving to the Government without any loss of emergency in operations or loss 
of service to local offices, veterans’ organizations, etc. 

The actual situation is: that when Mr. Hippolitus or any other member of 
the staff leaves Hartford for a visit to a local office there is no way of know- 
ing in advance whether or not it will be necessary to travel from the local 
office to any number of points in the territory and in some instances to points 
that are inaccessible by trolley or bus. In some cases while the locations to 
which the traveler necessarily must go are serviced by trolley and bus the 
long delay in waiting for such service and the time consumed in travel of this 
type would make it impossible to fully cover the necessary activities in the 
territory during working hours. 

For example, the case of the trip to New London and the trip to Stamford 
made by Mr. Hippolitus. There was no way of his knowing whether or not 
the local VES or manager would request his assistance in connection with 
veterans problems involving visiting the local Veterans Center, Veterans Ad- 
ministration, the Office of Vocational Rehabilitation, the personnel department 
of an employer, the home of a veteran, or possibly a combination of several of 
these trips. These visits that might be necessary require travel to smaller 
towns in the districts serviced by the Stamford or New London offices, and if 
the visit required service to a Paraplegic or a home-bound veteran it would 
be necessary to visit the residence of the veteran who might be located in the 
country some distance from available transportation. In checking with Mr. 
Hippolitus I found that on these particular trips no special reasons developed 
necessitating trips to any of the places mentioned, but that when he left Hart- 
ford he had no way of knowing that this would be the situation. The same 
general situation applies to all VES travellers in the State. 

I am hopeful, therefore, that some permanent decision can be reached cov- 
ering travel by automobile with the understanding that common carrier will 
be used whenever the traveler knows that the use of common carrier will 
not interfere with complete service to veterans and the handling of all his 
various duties. 


The pertinent provisions of the applicable law and regulations, 
to wit, the act of February 14, 1931 (5 U. S. C. 73a), as amended by 
section 3 of Public Law 600, approved August 2, 1946, 60 Stat. 807, 
and paragraph 12 (a) (1) of the Standardized Government Travel 
Regulations, as amended by Bureau of the Budget Circular No. A-7, 
Revised, dated September 5, 1946, and retroactively effective as of 
August 2, 1946, are quoted in 26 Comp. Gen. 581, 582, referred to 
in your letter, and will not be set forth herein. 

Where travel by common carrier “whenever practicable” is author- 
ized by a proper travel order and, if not practicable, travel to be 
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performed by privately-owned automobile at a designated rate per 
mile, it necessarily follows that, in the event travel is performed by 
privately-owned automobile, the voucher submitted for payment of 
mileage must contain an acceptable explanation of the necessity for 
use of that mode of conveyance; or, in other words, a statement which 
satisfactorily shows the impracticability of travel by common carrier. 
Upon receipt of the claimant’s voucher, the proper administrative 
officer is charged with the duty of determining whether the facts 
of the particular case justify the conclusion that use of common car- 
rier was impracticable and that the statutory requirement that travel 
by privately-owned automobile be more advantageous to the Govern- 
ment has been satisfied. Moreover, this office ordinarily will not ques- 
tion such a determination. 

The facts of each particular case must control the disposition 
thereof with respect to the determination of impracticability of travel 
by common carrier and payment of mileage for use of privately- 
owned automobile under the applicable law and regulations. In the 
instant case, since there appears to have existed the probability, at 
the time the employee departed from his official station, that it would 
be necessary for him to use a privately-owned automobile in or 
around his temporary duty station in order to satisfactorily perform 
official duties which might be assigned to him at the temporary duty 
station, payment of mileage for use thereof will not be questioned 
by this office. 

Accordingly, upon the facts of this particular case, the voucher 
submitted, which is returned herewith, may be certified for payment 
in the amount administratively deducted, if otherwise correct. 


(B-67985) 


COMPENSATION—POSTAL SERVICE—INITIAL SALARY RATES OF 
SUPERVISORS TRANSFERRED TO CLERICAL GRADES 


Supervisory employees in first-class post offices who are to be reassigned to 
clerical grades because of decrease of postal receipts or for any other reason 
may not, upon reassignment, be placed in grades 12, 13, or 14 which were 
created by section 12 (a) of the Postal Service pay statute of July 6, 1945, 
for the purpose of promoting thereto certain employees who have rendered 
prescribed minimum periods of faithful and meritorious service. 


Comptroller General Warren to the Postmaster General, August 8, 1947: 
Consideration has been given your letter of July 14, 1947 (reference 
15), as follows: 


With respect to the promotion of regular clerks and city carriers in first-class 
post offices, section 12 (a) of Public Law 134, approved July 6, 1945, reads in 
part as follows: 
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“* * * Provided, That for such employees at post offices of the first class 
there shall be three additional grades; that is, grade 12—$2,800; grade 13— 
$2,900; grade 14—$3,000, and that employees who perform faithful and meri- 
torious service shall be promoted to grade 12 after three years of such service 
in grade 11, shall be promoted to grade 13 after five years of such service in 
grade 12, and shall be promoted to grade 14 after seven years of such service 
in grade 13; * * @ 

Public Law 386, approved May 21, 1946, provides that employees in the 
postal service whose rates of compensation are prescribed under Public Law 
134 shall receive additional compensation at the rate of $400 per annum. 

From time to time it is necessary to reassign employees in the supervisory 
grades to the clerical grades because of decrease in postal receipts for the 
calendar year ending December 31, where there is no corresponding roster 
designation in the grade to which the post office is assigned; for disciplinary 
reasons; at the request of the employee; or incident to the discontinuance of 
a postal unit, such as a classified station. 

When it becomes necessary to reassign such supervisory employees to clerical 
positions in first-class post offices, may the Department administratively place 
them in grade 12, 13, or 14 at the time of such reassignment? 


No part of Public Law 134, approved July 6, 1945, 59 Stat. 435, 
as amended by Public Law 386, approved May 21, 1946, 60 Stat. 203, 
prescribes any rule for fixing the initial salary rates of supervisory 
employees who are transferred to a different salary class for one or 
more of the reasons outlined in the penultimate paragraph of your 
letter. It follows that the answer to the question presented must be 
controlled primarily by the apparent legislative intent as expressed in 
section 12 (a) of Public Law 134, 59 Stat. 443, supra. That is, that 
positions in the three additional grades are to be filled only by those 
regular clerks, city carriers, etc., who have performed “faithful and 
meritorious service” for the minimum periods prescribed in the lower 
grades. It would not be reasonable to conclude that supervisory em- 
ployees who may be assigned to clerical positions in first-class post 
offices, for any of the various reasons stated in your letter, may be 
placed in an existing vacancy in one of the special or additional grades 
provided for by section 12 (a) of the Public Law 134, without having 
performed the required minimum service prescribed by the statute and 
otherwise having qualified for assignment thereto. Moreover, it mani- 
festly would be unjust to other regular clerks in first-class post offices 
to hold that supervisory employees upon transfer could be appointed 
initially to one of the additional grades, and it is not believed that 
the Congress intended to confer any such preferential status upon 
supervisory employees who may be transferred to clerical positions 
in first-class post offices. Compare the answer to question 1 in deci- 
sion of July 13, 1946, B-57938, to you. Also, compare 7 Comp. Gen. 
295; 21 id. 436. 

Accordingly, the question presented in the final paragraph of your 
letter is answered in the negative. 

796802—48——7 
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TRAVELING EXPENSES—EMPLOYEES APPOINTED FOR OVERSEAS 
DUTY—BREACH OF EMPLOYMENT AGREEMENT EFFECT 


Where the services of an employee appointed for duty overseas are terminated, 
either voluntarily or for misconduct, prior to the completion of the period 
of service prescribed in his employment agreement providing, in consonance 
with the provisions of section 7 of the administrative expense statute of 
August 2, 1946, for the forfeiture of return transportation at Government 
expense in the event of early termination of employment, the obligation of 
the appointing agency to return the employee, his immediate family, or his 
household effects to the United States at Government expense ceases and 
there is no authority administratively thereafter to assume such obligation. 

The provisions of section 7 of the administrative expense statute of August 2, 
1946, requiring, as a condition to the payment of travel and transportation 
expenses to and from overseas posts of duty, that new appointees agree in 
writing to remain in the Government service for twelve months following 
appointment, are to be considered as prescribing a minimum period, only, 
and, therefore, it is within the administrative discretion to prescribe longer 
periods of service with respect to the payment of travel and transportation 
expenses either in going to or returning from an overseas post of duty. 


Comptroller General Warren to the Chairman, Philippine War Damage Commis- 
sion, August 11, 1947: 


Consideration has been given your letter of May 6, 1947, as follows: 


There has been submitted to your office for the purpose of setting up a debt 
due to the United States a claim under the following conditions: Under date of 
October 21, 1946, an individual was appointed to a position with this Commission. 
In November, 1946 he was transported at governme:it expense from Washington, 
D. C. to Manila, Philippines. Prior to leaving the United States he was required 
to sign what is titled “Standard Conditions of Employment for United States 
Citizens Employed by the Philippine War Damage Commission,” a copy of which 
is hereto attached. Under the terms of the conditions so stated the employee 
was required to remain in the service of the Commission, or by inference with 
any other government agency, for a period of one year after arriving in the 
Philippines or in the event of failure to do so to repay the cost of his transpor- 
tation. Similarly, the employee agreed to remain in such service for a period 
of two years after arriving in the Philippines or to pay for the cost of his return 
transportation. Because of misconduct the employee was originally warned and 
an undated resignation was requested by the Commission. The continued overt 
acts resulted in the Commission’s accepting such resignation as of March 7, 1947. 
At that time the employee was advised that the Commission would not pay for 
his return transportation. The Commission took the view that after the em- 
ployee had violated his contract there was a question as to whether government 
funds could be used for his return transportation. 

Subsequently, the employee appealed to the United States Consul and United 
States Embassy officials, pointing out that he was stranded and without funds 
to pay for his return passage. In conferences with Embassy officials, followed 
by a letter, a copy of which is attached hereto, the Embassy took the position 
that where an agency of the United States Government brought an employee to 
a foreign country, and where such employee became stranded, it was the obliga- 
tion of such agency to return him to the United States. Their reasons were that 
it would seriously reflect on the prestige of the United States Government if this 
were not done and that if the Philippine Government found it necessary to deport 
him, the eventual cost to the United States Government would be greater than 
would be the cost of the return passage by this Commission. They further in- 
sisted that when employees of this Commission were brought in under special 
passports, there was an obligation to return the individual if he became stranded. 
The Commission therefore returned the employee to his place of residence in 
the United States. The necessity for obtaining immediate passage did not permit 
that we obtain an advance opinion from your office. 

It is to be noted that Section 7 of Public Law 600, approved August 2, 1946 
(60 Stat. 806) provides as follows: 
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“Appropriations for the departments shall be available, in accordance with 
regulations prescribed by the President, for expenses of travel of new ap- 
pointees, expenses of transportation of their immediate families and expenses 
of transportation of their household goods and personal effects from places 
of actual residence at time of appointment to places of employment outside 
continental United States, and for such expenses on return of employees from 
their posts of duty outside continental United States to the places of their 
actual residence at time of assignment to duty outside the United States: 
Provided, That such expenses shall not be allowed new appointees unless and 
until the person selected for appointment shall agree in writing to remain 
in the Government service for the twelve months following his appointment, 
unless separated for reasons beyond his control. In case of a violation of such 
agreement any moneys expended by the United States on account of such travel 
and transportation shall be considered as a debt due by the individual con- 
cerned to the United States. This section shall not apply to appropriations 
for the Foreign Service, State Department.” 

In view of the possibility that similar cases may arise in the future, your 
decision is requested on the following questions: 

1. Where an employee violates an agreement to remain in the employ of the 
Commission and is unwilling or unable to pay the cost of his return transpor- 
tation from the Philippines to his place of residence in the United States, is 
the Commission obligated under Public Law 600 to return him to the United 
States at government expense and subsequently report such costs to your office 
for collection, or is the Commission without further authority to obligate 
government funds when a breach of agreement occurs? 

2. If your answer to question No. 1 is in the negative, please advise as to 
what procedure should be followed in such cases. 

3. In view of possible conflicts with Section 7 of Public Law 600, does the 
Commission have authority to require employees by agreement to obligate them- 
selves to pay for their return transportation if they leave government employ- 
ment after 12 months following their appointment but before completing two 
years’ service as required by the Commission’s regulations? 

4. Is the obligation to return the employee’s family and household effects 
governed by your answers to questions 1, 2, and 3? 


The “Standard Conditions of Employment for United States Citi- 
ezens Employed by Philippine War Damage Commission” referred 
to in your letter—which it is understood employees of the Commis- 
sion are required to sign prior to leaving the United States—provides, 
in part, as follows: 

Transportation 


3. The Commission will provide transportation at its expense for those em- 
ployees who are transported to the Philippines for employment by the Com- 
mission, and upon the completion of such employment it will provide return 
transportation to their place of actual residence in the United States at the 
time of appointment, subject to the following: 

(a) If the employee shall voluntarily leave the employment of the Commis- 
sion, or shall be removed because of his misconduct, within 12 months from 
arrival at his duty station, he shall be obligated to repay to the Commission, 
or to the United States Government, the cost of his transportation and the 
Commission is authorized to withhold payments of salary or living allowances, 
or otherwise collect to the extent of such obligation. The Commission shall 
not be obligated to pay for the return of the employee to the United States. 

(b) If the employee shall voluntarily leave the employment of the Commis- 
sion, or shall be removed because of his misconduct, within 24 months from 
arrival at his duty station in the Philippines, the Commission shall not be obli- 
gated to pay for the return of the employee to the United States. 

(c) The foregoing is subject to such exceptions as the Commission may 
determine for good cause shown. 
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While the above-quoted provisions—which form a part of the contract 
of employment—are expressed in terms differing somewhat from the 
language contemplated under the proviso in section 7 of Public Law 
600, 60 Stat. 808, quoted in your letter, they clearly are within the 
scope of that section and are in consonance with the purpose and 
intent thereof. Under the terms of such an agreement, an employee 
who voluntarily discontinues his employment with the Commission 
or who is removed because of his misconduct within twelve months 
from his arrival at his foreign duty station is obligated to repay o 
the commission or to the United States the cost of his transportation 
to such station, and, in addition thereto, forfeits his right to return 
transportaion at Goverment expense. Hence, where, as in the case 
mentioned in your letter, an employee’s services are terminated for 
either of the reasons stated in the said agreement, prior to the com- 
pletion of the prescribed period, under the plain terms of the employ- 
ment agreement, the obligation of the Commission to return him to 
the United States at Government expense ceases and there is no 
authority administratively thereafter to assume such obligation. 
Question 1 is answered accordingly. 

In answer to question 2, it may be stated that, in line with the answer 
to question 1, above, the administrative authority to authorize return 
travel and transportation at Government expense terminates upon the 
failure of the employee to fulfill the conditions of the employment 
agreement respecting the length of service at his foreign duty station. 
Hence, so far as concerns the return of the employee or his immediate 
family to the United States, no administrative action with respect to 
the payment therefor, or the advance of funds to defary such expenses, 
is either required or authorized. The repatriation of stranded citizens 
of the United States is not a matter for the consideration of the 
various departments and agencies of the Government employing 
civilian personnel outside the United States and I am aware of no 
statutory provision under which their appropriations properly might 
be considered available for such purpose. Rather, such matters appear 
more appropriate for consideration in connection with the use of 
appropriations under the Department of State. 

The provisions of section 7 of Public Law 600, supra, respecting 
agreements to remain in the Government service for twelve months 
following appointment may be considered as prescribing a minimum 
period ; and, therefore, it is within the discretion of the various depart- 
ments and agencies to prescribe such longer periods as may be deemed 
appropriate with respect to the payment of travel and transportation 
expenses either in going to or returning from a foreign duty post. 
Accordingly, question 3 is answered in the affirmative. Also, question 
4 is answered in the affirmative. 
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(B-67837) 
CONTRACTS—OPEN-MARKET PURCHASES 


Where no bid offering delivery within the specified time was received in response 
to an invitation to bid submitted to seven prospective bidders, it may be 
regarded that there has been a satisfactory compliance with the require 
ments for advertising for bids prescribed by section 3709, Revised Statutes, 
as amended, so that cancellation of the invitation and issuance of a purchase 
order to the one of two bidders offering the lower price and specifying the 
earlier time for delivery is not objectionable. 

A certifying officer is not required to verify the correctness of the certificate 
of a purchasing or contracting officer that advertising for bids was not 
required in connection with purchases from the only source of supply, pur- 
suant to section 3700, Revised Statutes, as amended; however, the payment 
voucher should be accompanied by a statement of facts from which it was 
concluded that the vendor was the sole source of supply and a certificate 
by the contracting officer or the vendor that the prices claimed are not in 
excess of those charged the general public. 

Vouchers representing open-market purchases not in excess of $100 made pur- 
suant to section 3709, Revised Statutes, as amended, should be accompanied 
by written bids if received in response to an invitation to bid, and if the 
purchase order was based on an oral quotation, a statement by the contract- 
ing officer to that effect should accompany the voucher ; however, if no oral 
quotation was obtained prior to issuance of the purchase order, the voucher 
should be accompanied by an explanatory statement and a certificate of 
the contracting officer or the vendor that the prices claimed are not in excess 
of those charged the general public. 


Comptroller General Warren to H. W. Weidner, Department of Commerce, Au- 
gust 11, 1947: 
Reference is made to your letter of June 10, 1947, as follows: 


There are attached for your consideration the following listed vouchers cover- 
ing purchase of supplies and materials concerning which a decision is respectfully 
requested : 


Bu. Vou. No. Amount 
7-8595 


eo cecmpsauemenendeeets $1, 158. 72 
7-3923 General Aniline & Film Corp____---------__---_----_- 514. 29 
7-4452 General Aniline & Film Corp_-__----_-___---__----.__ 570. 82 
SE. a seer ergmentenrinanerenenstenmrennpee 234. 36 
7-13381 Lanston Monotype Machine Co_-__-----~---------____ 53. 10 


The pertinent facts concerning the transactions are as follows: 

Bu. Vou. No, 7-8595 in favor of the Moore Business Forms, Inc., in the amount 
of $1,158.72 covers 125,000 sets of forms furnished the Bureau of Census, Depart- 
ment of Commerce, under Purchase Order No. 47-4140—-PPP, dated November 22, 
1946. According to the order, the method of purchase was “Advertising (R. 8. 
Sec. 3708).” In the absence of evidence of advertising there were furnished 
by the procuring office, upon request, bids of Moore Business Forms, Inc., and 
Standard Register Company on Invitation to Bid, Standard Form 33 revised, 
No. 125, Abstract of Bids and Award, Form 8-9, and Statement and Certificate 
of Award, Standard Form 1036 revised. 

As evidenced by these documents, Invitation No. 125 was submitted to 7 dealers 
with only 2 bids being received. No bid was received meeting the delivery time 
specified and, for this reason, the invitation was cancelled by the contracting 
officer with the notation “order ‘5’ from Moore Business Forms, Inc.” Accord- 
ing to the statement and Certificate of Award, award was made “After advertising 
by circular letters sent to 7 dealers,” and “Without advertising, it being im- 
practicable to secure competition because of no bid received meeting time of 
delivery specified.” 

Question 1. Under the circumstances outlined, would the action of the contract- 
ing officer in making an award and issuing an order to the low bidder under 
the cancelled invitation legally revoke such cancellation (see Decision 19 C. G. 
856), and thereby effect a compliance with the requirements for advertising 
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established by Revised Statutes 3709, as amended by Public Law 600, Section 9, 
or must the transaction be considered as an open market purchase subject to 
the submission of supporting evidence which would establish exemption from 
the requirements of the cited Statutes? 

Bu. Vou. Nos. 7-3923 and 7-4452 in favor of the General Aniline & Film Corpo- 
ration in the total amount of $1,085.11, cover photographic supplies furnished 
under Purchase Order No. 47-1473-TS, dated August 27, 1946. According to 
the purchase order, one item of photographic film in the amount of $12.70 was 
ordered under the General Schedule of Supplies. The method of purchase for 
the balance, totaling $1,072.21, is indicated as “Other Exemption from R. S. 
Sec. 3709” and “Exigency.” Upon request for required supporting documents, 
namely an agreement (4 C. G. 14 and 9 C. G. 387) and Statement and Certificate 
of Award, Standard Form 1036 revised (General Regulations No. 51), there were 
furnished applicable to the transaction memorandums from R. W. Turnley, 
Administrative Officer, to Miss Kitty Hoge, Purchase and Supply Section, dated 
August 23, 1946 and September 9, 1946, and Standard Form 1036 revised indicat- 
ing an award “without advertising in accordance with Public Law 600 (2).” 

In a previous decision, 14 C. G. 875, it was ruled, quoting from the syllabus, 
“An emergency justifying a failure to advertise in accordance with the require- 
ments of Section 3709, Revised Statutes, is a sudden or unexpected happening; an 
unforeseen occurrence or condition; a perplexing contingency or complication 
of circumstances ; a sudden or unexpected occasion for action ; an exigency.” Con- 
sidered in the light of this decision, the statement “This order was placed under 
an exigency, as it was necessary to make immediate shipment to port of embarka- 
tion for immediate reshipment to Frankfort, Germany where the material was 
urgently needed for overseas operation,” appearing in the contracting officer’s 
certificate on the Statement and Certificate of Award, would be a mere statement 
that an emergency existed and, as such, would not establish the emergency as 
required by regulations. In the memorandum from R. W. Turnley to Miss Hoge 
dated September 9, 1946, requesting delivery by air express, it is stated “It is 
felt that the additional cost of using Air Express is far more than offset by. the 
fact that our entire staff in Germany will be idle if materials are not received 
within two weeks.” There is therefore for consideration the additional difficulties 
encountered in foreign operations which are not involved in domestic operations. 

Question 2. Can the facts presented above, specifically in view of the foreign 
nature of the operation, be considered as establishing an emergency as contem- 
plated by Public Law 600, Section 9 (a) (2)? 

In the further consideration of this purchase transaction, attention is directed 
to the fact that there has not been furnished any evidence of a written or oral 
agreement regarding the price of the materials ordered and delivered. The order 
itself, stating “This confirms telephone order of even date to Mr. Jack Warren,” 
was issued in estimated amounts which evidences failure to consider the price 
of materials when ordering from the vendor. This is further supported by the 
fact that the procuring office’s purchase file available to this office contains no 
record of a quotation. Pertinent to this matter is the memorandum from Mr. 
Turnley to the contracting office dated August 23, 1946, which states “Mr, Harold 
Harsh, to whom we talked by phone today, suggested that we contact their 
Washington representative for weights and prices.” It is further noted that the 
estimated prices quoted on the order are identical with the estimated costs 
appearing on the attached copy of the requisition for materials, and that, with 
the exception of the item described as “Film, 35 mm x 100’,” the estimated prices 
are in excess of the actual prices charged by the vendor. 

In a previous decision, 22 C. G. 817, it was ruled, quoting from the syllabus, 
“Where, due to the present market conditions and the resulting reluctance or 
inability of vendors to commit themselves to any considerable extent, it is im- 
practicable to obtain written quotations or written confirmations of purchase 
orders for commodities, such as subsistence supplies, this office will accept pur- 
chase orders based upon oral quotations as a sufficient compliance with the con- 
tract-filling requirements of Section 3743, Revised Statutes, provided the pur- 
chase orders be accompanied by Standard Form 1036 (Statement and Certificate 
of Award), or a similar certificate, setting forth the conditions under which the 
purchase was made, but it is expected that advertising will be resorted to except 
when not required under Section 3709, Revised Statutes, and that written quota- 
tions will be obtained, where practicable.” 
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Question 8. In View of the conditions as outlined and the regulations cited, 
would the voucher supported by a Statement and Certificate of Award, Standard 
Form 1036 revised, a copy of the purchase order, and a certificate by the con- 
tracting officer or vendor that the prices claimed are not in excess of those 
charged the general public at the time purchasé was made, effect compliance 
with the regulations and permit legal certification of the voucher for payment? 

Bu. Vou. No. 7—5613 in favor of the Recordak Corporation in the amount of 
$234.36 covers parts for a 35 mm Recordak Film Reader furnished under Purchase 
Order No, 47-3352-TS, dated October 30, 1946. According to the order, the pur- 
chase was effected in the open market under “Other Exemption from R. S. Sec. 
3709.” In the absence of required supporting data, there was furnished by the 
procuring office Standard Form 1036, revised, evidencing purchase “Without 
advertising in accordance with Public Law 600 (2) (3),” and indicating a certifi- 
cation to the effect that the manufacturer was the sole source of supply. There 
is no certificate with respect to the facts which establishes an emergency. As in 
the previous case, the order indicates estimated and not actual prices. Unlike the 
previous case, the actual prices charged are in excess of the estimated costs on 
the order, specifically in the case of the item “mirror glass, upper,” which is 
estimated at $15.00 for 12 on the order with a total charge of $172.80 being made by 
the vendor. 

As explained by the procuring office in memorandum from Gerald Ryan, Admin- 
istrative Officer, dated December 19, 1946, “This is due to the fact that the 
requisition from the Office of Technical Services gave the wrong catalog numbers 
and the correct numbers and prices could not be determined until the order 
reached the factory.” In the absence of definite information to the contrary 
and on the basis of the statement furnished, it would appear that the order was 
issued without a previous agreement, which order was accepted by the vendor 
and the materials delivered. 

Question 4. Under Public Law 600, Section 9 (a) (3), to what extent is the 
certifying officer responsible for certification of the contracting officer’s certificate 
in view of the consistent rulings by the Comptroller General in 16 C. G. 318 and 
18 ©. G. 579 to the effect that whether a particular manufacturer is only one who 
can meet actual needs of the U. 8. is for determination by advertising and not by 
conclusions or opinions formed or obtained otherwise by contracting officers? 

Question 5. If the answer to question 3 above is in the affirmative, would the 
same supporting information effect compliance with regulations and permit legal 
certification of a voucher for payment where the actual charges exceed the esti- 
mated costs cited on the order? 

Question 6. If the answer to question 4 is in negative, under the circumstances 
cited is the acceptance of the order by the vendor to be considered as a binding 
contract and payment certified in an amount not in excess of the estimated amount 
designated by the order? 

Question 7. Would the decisions reached in connection with questions 3, 5 
and 6 also apply to open market purchases under $100 where the same conditicns 
exist? 

For example, there is attached Bu. Vou. No. 7—13381 in favor of the Lanston 
Monotype Machine Company in the amount of $53.10 covering materials furnished 
under Purchase Order No. 47-5322-PD, dated January 7, 1947. Although no 
unit price is indicated on the vendor’s bill, there is shown a total price of $52.80 
for the materials with an additional charge of $.18 for transportation and §.12 
for insurance, whereas the purchase order indicates a total estimated price of 
$35.20 with delivery terms F. O. B. Destination. There is no available evidence 
in the purchase order file of the procuring office that definite prices were obtained, 
and from all indications it would appear that the vendor’s first knowledge of the 
transaction was the receipt of the purchase order. 

In view of the fact that additional vouchers are being held covering trans- 
actions of a similar nature, your early decision on the above-cited questions 
would be appreciated. 


With respect to question 1 concerning bureau voucher 7-8595 in the 
amount of $1,158.72 stated in favor of Moore Business Forms, Inc., it 
appears that under date of November 13, 1946, the Department of 
Commerce issued invitation No. 125—for bids to be opened November 
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20, 1946—for furnishing 125,000 sets of pay jackets, f. o. b. Suitland, 
Maryland, delivery to be completed January 15, 1947; that two bids 
were received, the lower bid being submitted by Moore Business 
Forms, Inc., in the amount of $8.52 per thousand sets, total $1,065, it 
agreeing to complete delivery within 100 calendar days “after O K’d 
proof”; that the higher bidder agreed to complete delivery within 165 
days; that, although both bids failed to offer delivery within the time 
specified in the invitation, purchase order No. 47-4140-PPP was issued 
on November 22, 1946, directing Moore Business Forms, Inc., to fur- 
nish 125,000 sets at $8.52 per thousand sets, delivery to be made within 
100 days. 

The time of completion of the contract generally is considered a 
material part of the specifications so that a change therein by a bidder 
may justify the rejection of his bid, 65 A. L. R. 839-847. However, 
where, as here, the Government did not receive any bid offering 
delivery within the time specified in the invitation for bids and the 
only feasible alternative was to place the order for the supplies with 
the lower bidder specifying the earlier time for delivery, namely, 
Moore Business Forms, Inc., it would appear that there has been a 
satisfactory compliance with the requirements for advertising pre- 
scribed by section 3709, Revised Statutes, as amended by the act of 
August 2, 1946, 60 Stat. 806, 809. Hence, the evidence furnished in 
support of bureau voucher 7-8595 may be regarded as sufficient. 

In the case of bureau vouchers Nos. 7-3923 and 7-4452 in the amounts 
of $514.29 and $570.82, respectively, stated in favor of the General 
Aniline and Film Corporation and covering photographic supplies 
furnished under purchase order No. 47-1473-TS dated August 27, 
1946, you state that the said purchase order indicates that one item 
of photographic film—commercial orthochromatic, 8’’ x 10’’—in the 
amount of $12.90 was ordered under General Schedule of Supplies con- 
tract No. Tps-75598 and that the method of purchase for the balance 
of the items, totaling $1,072.21, is indicated as “Other Exemptions 
from R. S. Sec. 3709” and “Exigency.” However, an examination of 
the General Schedule of Supplies, class 18, Photographic Equipment 
and Supplies, for the period from February 1, 1946, to January 31, 
1947, discloses that a majority of the items involved are covered 
by the said General Schedule of Supplies contract No. Tps—75598 and 
have been billed at the contractor’s prices thereunder. For example, 
the first item of supplies listed on the invoice supporting bureau 
voucher 7-3923 is covered by items Nos. 18—F-34530, 18-F-32650 and 
18—P-8586 of the General Schedule of Supplies and the first three 
items of supplies on bureau voucher 7-4452 are covered by item No. 
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18-P-8586 of the General Schedule of Supplies. While it would 
appear that the remaining items, totaling $136.86, were purchased 
in the open market—for use in conjunction with the other items— 
because of a reported emergency, ordinarily the mere statement that 
an emergency existed may not be accepted as justification for the 
purchase of supplies without advertising as required by section 3709, 
Revised Statutes, as amended. However, considering the fact that 
all the items involved were shipped by air express rather than by boat 
because of the urgent need for the materials in Germany, and the 
further fact that practically all the items covered by purchase order 
No. 47-1473-TS were furnished under the General Schedule of Sup- 
plies, this office would not be required to object in this particular case 
to payment for such supplies as were procured without advertising. 

While the prices for the various items covered by the aforesaid 
purchase order No, 47-1473-TS, except the first item thereon, are 
stated as estimated prices and no reason has been assigned for failing 
to secure an oral quotation on the several items which in fact were 
not covered by the General Schedule of Supplies contract, as pointed 
out hereinabove, this office would not be required to object to payment 
on the voucher in view of the reported urgent need for the materials 
for overseas operations, if supported by the papers and the statement 
referred to in question 3 of your letter. 

As to the item of $234.36 covering a proposed payment to the 
Recordak Corporation on bureau voucher 7-5613 for the purchase of 
parts for a Recordak film reader, it is stated that the purchase was 
effected in the open market by reason of the fact that the manufacturer 
was the sole source of supply, and it is so certified by the contracting 
officer although it is not stated how it was determined that such was 
the case. Under the provisions of section 9 (a) (3) of the act of 
August 2, 1946 [amending section 3709, Revised Statutes], supra, 
advertising in connection with purchases and contracts for supplies 
need not be required “when only one source of supply is available and 
the Government purchasing or contracting officer shall so certify.” 
Under the provisions of the said act, it is the contracting officer’s 
responsibility to determine whether only one source of supply is avail- 
able and, while it may not be regarded as the duty of the certifying 
officer to verify the correctness of the contracting officer’s certificate, 
the certificate should be accompanied by a statement of facts from 
which it has been concluded that the vendor is the sole source of supply. 
Compare 18 Comp. Gen. 579. Accordingly, upon the furnishing by 
the contracting officer of such a statement of facts in this case, and a 
certificate by the contracting officer or the vendor that the prices 
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claimed are not in excess of those charged the general public, the 
voucher may be certified for payment. This answer to your question 4 
would appear to constitute an answer to question 6 also. 

With respect to your questions 5 and 7, which apparently concern 
vouchers now “being held” by you, you are advised that while under 
section 3 of the act of December 29, 1941, 55 Stat. 876, the certify- 
ing officer is entitled to obtain a decision by the Comptroller Gen- 
eral on questions of law involved in payment on specific vouchers 
presented to him for certification, such vouchers should accompany 
the request for decision. 21 Comp. Gen. 1128. Under such circum- 
stances, a decision on these questions properly may not be rendered 
to you by this office. 

As to bureau voucher No. 7—13381 in the amount of $53.10, stated 
in favor of the Lanston Monotype Machine Company, submitted in 
connection with your general question 7, it does not appear from pur- 
chase order 47-5322-PD, attached to said voucher, whether the 
supplies involved were procured as the result of advertising for 
proposals therefor, it being noted that the said purchase order refers 
to invitation No. 205-334-79 and also to the method of procurement 
as “Other Exemptions from R. S. Sec. 3709.” If proposals were 
solicited through advertising, the voucher should be supported by 
the written bid or bids received in response thereto. If the purchase 
order was based on an oral quotation from the vendor, a statement 
to this effect by the contracting officer should accompany the voucher 
or, if no oral quotation was obtained, the voucher should be accom- 
panied by a written statement from the contracting officer setting 
forth the reason why it was impossible or impractical to obtain a 
quotation prior to the issuance of said purchase order, and by a 
further certificate, executed by the contracting officer or the vendor, 
that the prices claimed are not in excess of those charged the general 
public. 

The vouchers and supporting papers are returned herewith. 
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(B-68279) 


LEAVES OF ABSENCE—MILITARY—APPLICABILITY OF TIME LIMITA- 
TION TO DUTY WITH DISTRICT OF COLUMBIA NATIONAL GUARD; 
ENTITLEMENT OF SUBSTITUTE POSTAL EMPLOYEES TO MILITARY 
LEAVE 


The 15-day limit prescribed by section 2 of the act of July 1, 1947, amending 
section 80 of the National Defense Act of 1916, upon the amount of military 
leave with pay which may be granted to civilian employees who are also 
members of the National Guard, has no application to employee-members 
of the National Guard of the District of Columbia who are entitled under 
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the act of March 1, 1889, to military leave with pay, without time limitation, 
when ordered by the Commanding General to active duty in connection with 
parades or encampments. 

Classified substitute employees of the Postal Service, who previously were not 
entitled to military leave of absence with pay, are not now entitled to such 
leave of absence by virtue of the provision in section 4 of the act of July 1, 
1947, including temporary indefinite employees in the class of employees 
entitled to military leave with pay. 


Comptroller General Warren to the Postmaster General, August 11, 1947: 
I have your letter of July 22, 1947 (reference 15), as follows: 


Section 2, Public Law 153, approved July 1, 1947, amending existing laws 
relating to military leave of certain employees of the United States or the 
District of Columbia so as to equalize rights to leave of absence and re-employ- 
ment of such employees, limits to 15 days in any one calendar year the amount 
of time allowable to members of the National Guard who are employees of the 
United States Government or the District of Columbia and who are ordered to 
duty by proper authority. This is 9n amendment to Section 80 of the Act of 
June 3, 1916, (39 Stat. 203; 32 U. S. C. 75). The District Code 20-1498, 1889, 
March 1 (25 Stat. 779) provides that officers and employees of the United States 
and of the District of Columbia who are members of the National Guard (of the 
District of Columbia) shall be entitled to leave of absence on all days of any 
parade or encampment ordered by the Commanding General. A decision is 
requested as to whether the limitation of 15 days’ leave of absence provided for 
in Section 2 of Public Law 153 is applicable to members of the National Guard 
of the District of Columbia who are called upon to participate in parades and 
other National Guard activities at intervals. 

Section 4 of the above act reads as follows: 

“The words ‘officers and employees of the United States or of the District of 
Columbia’ as used in the third paragraph subheading ‘Ordnance Stores and 
Equipment for Reserve Officers’ Training Corps’ of the Act of May 12, 1917 
(40 Stat. 72; 10 U. S. C. Annotated 371), as now or hereafter amended, as used 
in that part of section 80 of the Act of June 3, 1916 (39 Stat. 203; 32 U. S§. C. 
75), as now or hereafter amended, which precedes the proviso, and as used in 
the first proviso of section 9 of the Naval Reserve Act of 1988 (52 Stat. 1177; 34 
U. S. C. Annotated 853g), as now or hereafter amended, shall be construed to 
mean all officers and employees of the United States or of the District of 
Columbia, permanent or temporary indefinite, without regard to classifications 
or terminology peculiar to the Federal Civil Service System.” 

The House of Representatives report on this bill states that: 

“The object in inserting the word ‘indefinite’ following the word ‘temporary’ 
in the third line from the bottom of section 4, is to clarify the right to mili- 
tary leave of 15 days per year and to preclude the extension of this right to 
part-time employees. It is not intended in this legislation to give the right 
of military leave to part-time or intermittent employees whose employment is 
limited to a brief period of time. If this provision were to be construed to 
give part-time and intermittent employees a right to a 15-day military leave 
during that period of part-time employment, the appropriations and funds 
available for doing that small piece of part-time work would never be ade- 
quate, and it is not comtemplated by either the War or Navy Department to 
give part-time or intermittent employees a right to 15 days’ annual leave with 
pay. The insertion of the word ‘indefinite’ meets the Comptroller General's 
objection in this respect.” 

In the Senate report it is stated that: 

“This bill clarifies which type of employees are entitled to military leave. 
In the past, temporary indefinite employees, who might work for many years 
for the Government, were not entitled to such leave. This bill permits perma- 
nent and temporary indefinite employees to receive military leave. It excludes, 
however, the purely temporary employees, who are those employed for a defi- 
nite tour of duty for periods of less than 1 year, and part-time or intermittent 
employees.” 

A decision is requested as to whether under the above provisions classified 
substitute employees of the Postal Service who are paid on an hourly basis and 
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do not in all instances perform full eight hours’ work every day or 40 hours’ 
work every week are to be granted military leave with pay and entitled to the 
restoration rights and other privileges established by the act. 

In 19 Comp. Gen. 687, the effect of the respective statutes relative 
to military leave of absence for members of the National Guard was 
stated as follows (quoting from the syllabus) : 

Section 80 of the National Defense Act of June 8, 1916, 39 Stat. 203, allows 
military leave with pay to civilian officers and employees who are members of 
the National Guard on “all days during which they shall be engaged in field or 
coast-defense training ordered or authorized under the provisions of this Act,” 
and there is no limit on the number of days of such leave which may be granted 
for the specified purposes. Statutes authorizing military leave for civilian 
officers and employees ordered to active duty as members of the Officers’ Re- 
serve Corps of the Army, or as members of the Naval Reserve, and limiting 
such leave to 15 days in any 1 calendar year, distinguished. 

There is no limit on the number of days military leave with pay which may 
be granted civilian officers and employees who are members of the National 
Guard of the District of Columbia when ordered to active duty of the kind 
for which such leave is authorized under the act of March 1, 1899, as amended 
(applicable exclusively to District of Columbia National Guard), or when 
ordered to engage in the “field or coast-defense training” specified under sec- 
tion 80 of the National Defense Act of June 3, 1916, 39 Stat. 208 (applicable 
to the National Guard throughout the country). 


Section 2 of the act of July 1, 1947, Public Law 153, 61 Stat. 239, 
amends section 80 of the general National Guard Act of June 3, 1916, 
by placing a 15-day limit upon the leave which may be granted under 
that act to civilian employees for National Guard purposes. How- 
ever, it does not amend, or in any way change, the act of March 1, 
1889, 25 Stat. 779, relating specifically to members of the National 
Guard of the District of Columbia and, accordingly, the 15-day limit 
has no application to members of the National Guard of the District 
of Columbia. 

In 3 Comp. Gen. 112, it was held (quoting from the syllabus) : 


Substitute railway postal employees are not entitled to leave of absence 
with pay for the purpose of attending Reserve Officers’ Training Camps or 
National Guard Training Camps. 


After the passage of the act of July 18, 1939, 53 Stat. 1062, grant- 
ing annual and sick leave to substitute postal employees, their right 
to military leave again was presented to this office for consideration, 
and in 19 Comp. Gen. 177, page 182, it was held: 

* * * There is nothing in the act expressed or implied which reasonably 


may be construed as granting military leave of absence with pay to substitute 
postal employees. 


The definition of officers and employees in section 4 of the act of 
July 1, 1947, 61 Stat. 239, as meaning “permanent or temporary in- 
definite” employees, was intended, as aptly illustrated in the reports 
quoted in your submission, to extend its provisions to include em- 
ployees who had been designated as temporary indefinite employees 
such as those appointed under section 2, Regulation VIII, of the 
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Civil Service Laws and Regulations, and who were held by this office 
not to have been entitled to military leave. 26 Comp. Gen. 610. I 
find nothing therein which would warrant any change in the con- 
clusion reached in 19 Comp. Gen. 177, supra, that substitute postal 
employees are not entitled to military leave of absence. Hence, the 
question submitted in the concluding paragraph of your letter is 
answered in the negative. 


(B-66936) 


CONTRACTS—BREACH OF CONDITIONS AS TO SUBLETTING CONTRACT 


A construction contract providing that not less than 25 percent of the work be 
performed by the contractor’s own organization—but not prescribing any 
penalty for failure to abide by such provision—is to be regarded as having 
been wilfully breached when the contractor sublet the entire contract and, 
after being warned that the provision must be complied with, allowed the 
subcontractor to continue the work to completion, so that payment may be 
made on a quantum meruit basis, only, for the reasonable value of the work 
performed and materials furnished, which may not exceed the charge made 
by the subcontractor. 


Comptroller General Warren to the Administrator, Federal Works Agency, 
August 13, 1947: 


Reference is made to your letter of June 6, 1947, as follows: 


This is with reference to a contract entered into by the Public Buildings 
Administration of this Agency with M. T. Green for the installation of a new 
sidewalk adjacent to the United States Post Office, Vernon, Texas. 

The specifications for this work, which were prepared during the Fall of 1946, 
contained certain requirements with regard to sand and gravel and to the mixture 
of concrete. 

These requirements necessitate the use of standard material, which is nominally 
carried in stock by lumber yards and can usually be found without a great amount 
of difficulty. The specifications, however, did not permit the use of pit-run or 
bank sand and gravel, as such materials usually contain excessive clay and 
other deleterious substances. 

The specifications and invitations were issued on January 27, 1947, with 
February 10, 1947, indicated as the time set for the opening of bids, Invitations 
were mailed to 18 prospective bidders, including a number in the vicinity of 
Vernon Post Office. A copy was mailed to the “Texas Contractor,” a State publi- 
cation, and a copy displayed on the bulletin board in the Vernon Post Office. 

On the day of opening, four bids were received, including a qualified bid from 
Robert Schletze, of Vernon, Texas, in the sum of $194. The other bids received 
were from M. T. Green, of Dallas, Texas; the Grohne Company, of Decatur, Illi- 
nois; and I. W. Havard, of Canton, Mississippi, in amounts of $981.00, $1017.00, 
and $1480.00, respectively. 

On February 13, 1947, a letter was addressed to Mr. Schletze advising him that 
his qualified bid could not be considered. He was requested to remove the 
qualifications or to submit an unqualified bid based on the specification require- 
ments. Mr. Schletze’s attention was called to the fact that his bid was con- 
siderably lower than the other bids received, and he was requested to advise 
whether he fully understood all the requirements of the specifications. In reply, 
Mr. Schletze stated that the materials which were specified were not obtainable 
in Vernon except in carload lots. He refused to remove the qualification or to 
submit an unqualified bid, and instructed the Public Buildings Administration to 
disregard his bid in awarding the work. 
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After receipt of Mr. Schletze’s refusal, the award was made to M. T. Green, 
the lowest bona fide bidder, whose bid was only $31.00 in excess of the estimate 
of costs made by the Division Office of Public Buildings Administration. A let- 
ter of award was forwarded to Mr. Green under date of February 19, 1947. By 
letter dated February 24, 1947, which was received in Public Buildings Adminis- 
tration on February 26, 1947, the Post Office Custodian advised that Mr. Green 
had sublet the contract to Mr. Tom Broom, of Vernon, Texas, who had started 
work on the contract on the morning of February 24, 1947. Efforts were made 
immediately to contact Mr. Green by telephone, but he could not be reached until 
February 28, 1947, when he was advised that no substitution of material would 
be tolerated, and his attention was further directed to the fact that Paragraph 
37 of the General Conditions required his own organization to perform not less 
than 25% of the work. On March 5, 1947, the Post Office Custodian forwarded 
to Public Buildings Administration samples of crushed rock and sand used in 
the work, and these samples were found to be entirely in accordance with the 
requirements of the specifications. On March 14, 1947, the work was completed, 
and on March 25, 1947, inspected by an official of Public Buildings Administration, 
who found the sidewalk to have been installed satisfactorily. 

By the time Public Buildings Administration became aware of the fact that 
the contractor was performing no part of the contract, the work was well under 
way, and to terminate this substantially completed project would only have 
worked a hardship on the sub-contractor, who was in no way to blame. 

Although Paragraph 37 of the General Conditions required that the contractor 
should perform at least 25% of the work, there is no provision for damages 
for failure to so perform. It does, appear, however, that some action should 
be taken to penalize this contractor for his flagrant disregard for the contract 
provision, and your advice in this matter will be appreciated. 

The settlement of this contract with Mr. Green will be withheld pending your 
reply. 

Dopies of the contract and specifications are enclosed for your information. 


In addition to the facts set forth in your above-quoted letter, this 
office is in receipt of information to the effect that the contractor to 
whom M. T. Green sublet the entire work for $200 performed the same 
satisfactorily and made a reasonable profit thereon. 

It appears that the contract was awarded to the lowest bidder 
complying with the conditions of the invitation for bids after adver- 
tising, as required by section 3709, Revised Statutes, as amended. The 
sole question presented in your letter is what action, if any, “should 
be taken to penalize this contractor” for subletting the entire con- 
tract work in complete disregard of the provisions of paragraph 37 
of the General Conditions of the contract under which the contractor 
was obligated to “execute on the site, and with his own organization, 
work equivalent to at least 25 percent of the total amount of the con- 
tract price,” there being nothing in the contract prescribing any 
specific penalty for the failure of the contractor to abide by said 
provisions. 

It has been held that an intentional departure or wilful default in 
the performance of a substantial stipulation of a construction or 
building contract constitutes such bad faith as will bar recovery under 
the contract regardless of the presence or absence of an intent to gain 
or obtain some advantage thereby. Smedley v. Walden, 246 Mass. 
393, 141 N. E. 281. Also, see Williston on Contracts, Revised Edition, 
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Vol. 3, section 805, note 10, and section 842, note 4. This rule has been 
applied even in cases where the default in performance involves a 
stipulation which does not go to the essence of the contract. Sipley v. 
Stickney, 190 Mass. 43, 76 N. E. 226,5 L. R. A. (N.S.) 469. How- 
ever, while a contractor may not recover on the contract because of 
wilful default in the performance of a substantial stipulation thereof, 
there would appear to be no legal objection to payment to such a con- 
tractor on a guantwm meruit basis for the reasonable value of the work 
performed and materials furnished. In the Smedley case, supra, 
where there was involved a contract provision—somewhat similar to 
the provision contained in the instant contract—that no portion of the 
contract work should be sublet except by permission of the owner and 
where the question arose as to whether subletting a portion of the 
work without the owner’s permission should be considered such a de- 
fault as to bar recovery, the court, at page 284, stated : 

[2] The provision of the contract that there shall be no assignment or sub- 
letting of any portion of the work except by permission of the owner in writing 
manifestly is an important and substantial matter which, at the least, was in- 


tended to insure the personal responsibility and the personal supervision of the 


contractor for and over every portion of the work from its inception to its com- 
pletion. * * * 


In the instant case the contractor was warned when the contract 
work was in progress that he must comply with the contract provision 
requiring him to perform with his own forces at least 25 percent of 
the work, but nevertheless he flagrantly disregarded the warning and 
allowed the subcontractor to complete the entire work. Under such 
circumstances, it must be concluded that the contractor wilfully 
breached his contract and, therefore, is entitled to payment on a 
quantum meruit basis, only, rather than to payment of the price fixed 
in the contract. It does not appear that the fair and reasonable value 
of the work performed properly may be said to exceed the charge made 
therefor by the subcontractor. Accordingly, this office would not be 
required to object to otherwise proper payment to the contractor of 
an amount not exceeding such charge. 


(B-67724) 


WITNESSES; JURORS—GOVERNMENT EMPLOYEES—COMPENSATION, 
ETC, 


In view of the prohibition in section 850, Revised Statutes, as amended, 
against receipt by an employee of mileage or compensation “in addition 
to his salary” and traveling expenses provided for therein, when serving 
as a Government witness, an employee who is subpoenaed or otherwise 
ordered to appear as a Government witness in his official capacity is not 
entitled to overtime compensation under section 201 of the Federal Em- 
ployees Pay Act of 1945, or to any other compensation, where the appear- 
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ance in court is on a day outside of his regular workweek; nor is an 
employee testifying in his official capacity for a private party entitled to 
compensation on such day. 26 Comp. Gen. 151, amplified. 

An employee called as a court witness to testify in his official capacity, whether 
in behalf of the Government or a private party, or whether the appear- 
ance in court is due to issuance of a subpoena or other form of order or 
request, is to be considered as in an official duty status as distinguished 
from a leave status, “court” or otherwise; however, where the appear- 
ance in court is other than in behalf of the Government or the District of 
Columbia and in other than his official capacity, his absence from regu- 
lar duty must be charged as either annual leave or leave without pay. 

Where an employee is in an annual leave status when summoned for jury 
duty in a State or United States court, court leave should be substituted 
for annual leave for the period of such duty, but if the employee is in a 
leave without pay status, court leave is not available to him—such leave 
being available only to employees who otherwise would be in a duty 
status or an authorized leave with pay status. 

If an employee who comes within the provisions of section 1671, Revised 
Statutes, exempting artificers and workers employed in armories and ar- 
senals of the United States from service as jurors in any court should fail 
to advise the court of his exemption right, or the court should fail or re- 
fuse to excuse the employee from jury service, the employee would be 
entitled under the act of June 29, 1940, to the compensation of his usual 
employment. 


Comptroller General Warren to the Secretary of War, August 13, 1947: 


By letter of July 1, 1947, your predecessor requested decision on 
certain questions presented, as follows: 


1. Where an employee is required on a regularly established non-work day 
to appear in a court of the United States as a witness in connection with his 
official duties, does the issuance of orders for travel in connection therewith 
restore the employee to pay status on the non-work day? Consideration has 
been given to the holding in 24 Comp. Gen. 225 that where an employee who is 
on leave, terminal or otherwise, is required to appear as a witness for the 
United States in a case involving the activity in connection with which such 
person is employed, the issuance to him of a travel order pursuant to which 
he is authorized to be paid traveling expenses has the effect of restoring him to 
an active duty status. However, a day of leave or leave without pay is dis- 
tinguished from a regularly established non-work day. 

2. Where the official duties of an employee do not require his appearance in 
court as a witness, or where the employee is called as a witness because of 
his official capacity but issuance of travel orders is not required because the 
court is located in the vicinity of his employment, does the issuance of a sum- 
mons, subpoena, or other form of request in writing for appearance in a U. 8. 
or State Court as a juror or witness constitute authority for an appointing 
official to: 

a. Restore the employee to pay status on a non-work day? 

b. Restore the employee to active duty and pay status during a period of 
leave or leave without pay? 

c. Retain the employee in regular pay status (that is without charge to leave 
or leave without pay) during absence for such duty on regularly scheduled 
work days when the employee would have performed his official duties except 
for the required appearance or duty in court? 

In connection with question number two, consideration has been given to 
20 Comp. Gen. 276, 10 id. 329, and 12 id. 359 that employees who are not in a 
duty status at the time of summons for jury or witness duty are not placed in a 
duty status by reason of receipt of the summons. Confusion arises, however, 
upon reading 26 Comp. Gen. 151. Quoting from the syllabus of the latter: 


“(B-60161) 


“The establishment of a 5-day, 40-hour workweek, while excusing employees 
from performance of duties on two days each week, except when overtime work 
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is required, does not remove such employees from the category of employees of the 
United States during such non-workdays, and, therefore, such employees when 
subpoenaed as witnesses in the United States Courts on their regular non-work- 
days are not entitled to witness fees or other compensation in addition to their 
salaries other than the mileage and per diem allowances authorized by section 
850, Revised Statutes, as amended. 10 Comp. Gen. 329; 12 id. 359, distinguished. 

“Government employees subpoenaed as witnesses in the United States Courts 
are entitled to overtime compensation when the employees’ administrative work- 
week would have required them to perform overtime work on the days on which 
they appeared in court, but are not entitled to overtime compensation when the 
days in question are not included in their regularly established workweek.” 
[Italics supplied. ] 


Since employees do not actually receive salary on their non-work days, it is 


assumed that the phrase “in addition to their salaries” means aggregate per 


annum take-home pay. If correct, confirmation of this interpretation is 
requested. 


Title II—Compensation for Overtime, Public Law 106—79th Congress, “The 
Federal Employes Pay Act of 1945” contains the following provision: 

“Sec. 201. Officers and employees to whom this title applies shall, in addition 
to their basic compensation, be compensated for all hours of employment, offi- 
cially ordered or approved, in excess of forty | hours in any administrative work- 
week, at overtime rates as follows: * 


The Department has been unable satisfactorily to reconcile the cited provision 
of Public Law 106 with the ruling in 26 Comp. Gen. 151 that employees are not 
entitled to overtime compensation for witness duty on days not included in their 
regularly established workweek. Specifically, does witness duty constitute work 
officially ordered or approved within the meaning of Section 201 of the Federal 
Employees Pay Act of 1945? 


Reference is made also to Section 1871 [1671] of the Revised Statutes in which 
appears the following provision: 
“All artificers and workers employed in the armories and arsenals of the United 


States shall be exempted, during their time of service, from service as jurors in 
any court.” 


In the event of jury duty by the above type of employee, generally understood 
to be electricians, carpenters, mechanics and similar craftsmen, are certifying 
officers required to refuse payment of regular salary to the employees for days 
of absence for jury duty? 


The first question is not entirely clear. However, it is understood 
that it relates particularly to whether the issuance of travel orders to 
an employee who is to appear as a witness for the Government in a 
court of the United States in connection with his official duties is 
sufficient to authorize payment of either regular or overtime compen- 
sation to such employee where the appearance in court is on a day 
which is not included within the regular administrative workweek. 

While the appearance in court of such an employee ordinarily is 
to be treated as in the performance of duty under his employment (24 
Comp. Gen. 225; 19 id. 716; 7 id. 690; 4 td. 91), section 850, Revised 
Statutes, as amended by section 2 of the act of December 24, 1942, 56 
Stat. 1088, 28 U. S. Code 604, specifically precludes the payment of any 
amount on account of such duty other than that provided therein. 
That section, with reference to any officer or employee of the United 
States summoned as a witness for the Government, not only provides 
for the payment of expenses incident to travel, but, also, specifically 


provides, with reference to such an officer or employee, that “no mileage 
796802—48——8 
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or other compensation in addition to his salary shall in any case be 
allowed.” 

After quoting from that section, it was stated in the decision of 
September 4, 1946, B-60161, 26 Comp. Gen. 151, 152: 

The establishment of a 5-day, 40-hour week, while excusing the employees from 
the performance of duties on 2 days each week, except when overtime work is 
required, does not remove such employees from the category of employees of the 
United States during such nonworkdays. Accordingly, such employees when 
subpoenaed as witnesses in the United States Courts on their nonworkdays are 
not entitled to witness fees or other compensation in addition to their salaries 


other than the mileage and per diem allowances authorized by said section 850, 
Revised Statutes, supra. Cf. B-19454, August 27, 1941, and 22 Comp. Gen. 743. 


I find nothing in section 201 of the Federal Employees’ Pay Act of 
1945, 59 Stat. 296—partially quoted in your letter, and which section, 
naturally, was considered in arriving at the conclusion announced in 
the above decision—that would warrant a conclusion different from the 
one reached in that decision or which would justify a holding that the 
specific prohibition contained in section 850, Revised Statutes, supra, 
no longer is for application. The reference to “salary” contained in 
that section of the Revised Statutes, as well as the phrase, “in addition 
to their salaries,” appearing in the above decision, means the salary 
received from the usual employment for the day or days of appearance 
in court. That is to say, if a person occupies a status as a salaried em- 
ployee, he may not be paid any amount in addition to his usual salary, 
on account of his appearance in court, even though such appearance in 
court is on a day which otherwise would be a regularly established 
nonworkday. 

The second question is stated too broadly to permit of a categorical 
answer thereto. However, an effort will be made to present the various 
situations which may be encompassed by that question and to indicate 
the proper duty or leave status for an employee in each such situation. 
In connection with that question, there is for consideration section 
30.204 of the current leave regulations which provides: 


When an employee is absent from duty and in attendance in court as a witness 
in behalf of the United States or the Government of the District of Columbia, or 
for jury duty in any State court or court of the United States, the absence from 
duty shall not be charged against annual leave but should be recorded as “court 
leave.” 


That section is for application whenever an employee appears in court 
as a witness in behalf of the United States or the District of Columbia, 
except when the employee appears in a case involving the activity in 
connection with which he is employed. In the latter situation, the 
employee is in an active duty status regardless of whether his appear- 
ance in court is due to the issuance of a subpoena or other form of order 
or request. 24 Comp. Gen. 225, 
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When the employee is directed by subpoena or otherwise to testify 
in his official capacity on behalf of a private party, the employee like- 
wise is considered as in an official duty status and is not to be regarded 
as in a “court leave” or any other kind of ieave status. In that con- 
nection, it was stated in 15 Comp. Gen. 196, 197: 


Section 850, Revised Statutes, limits Government employees subpoenaed to 
testify as a witness for the Government to reimbursement of necessary expenses 
and prohibits payment of any mileage or other compensation in addition to their 
salary. On the other hand, Government employees subpoenaed in private litiga- 
tion or by some party other than the Federal Government to testify, not in their 
official capacity but, as individuals, are entitled to the usual fees and expenses 
but the time absent by reason thereof must be taken as annual leave or leave 
without pay. However, where the value of the witness’ testimony in private 
litigation arises from his official capacity and he is subpoenaed solely because of 
and to testify in that capacity or to produce official records, he may be regarded 
as in a duty and pay status during the period of his necessary absence in re- 
sponding to such subpoena. Under such circumstances, as the United States is 
deprived of his services while so testifying the employee should be instructed to 
collect the authorized witness fees and allowances for expenses of travel and 
subsistence. All amounts so collected over and above the amount of his actual 
expense should be accounted for through your department and deposited as 
miscellaneous receipts. 


As to the procedure for following in such a case, see 23 Comp. Gen. 
628, 630, wherein after considering the above quotation from 15 Comp. 
Gen. 196, 197, it was stated : 


Applying that ruling to the present matter, where the petitioner or the de- 
fendant obtains a subpoena for a salaried employee of the Selective Service System 
to testify in his official capacity, but on behalf of such private party, (1) the 
employee is in an official duty status; (2) no witness fee is payable by the United 
States (section 1 of the Act of April 26, 1926, 44 Stat. 323) ; (3) no travel expenses 
are payable by the Selective Service System, the testimony not being “on behalf 
of the United States” (section 850, Revised Statutes, as amended); (4) whether 
any travel expenses are payable under 28 U. S. C. 600c, from the appropriations 
of the Department of Justice, is for determination in the first instance by that 
Department; (5) the accounting to the Department specified in the last sentence 
above-quoted from 15 Comp. Gen. 196, being particularly applicable to fees and 
expenses collected in State courts, would not be required where no emolument 
from any source is received other than the employee’s regular salary and any 
travel expenses which may be payable under Federal statute by the Department 
of Justice. 


In line with the answer to question one, overtime compensation may 
not be paid in the above situations except where the appearance is on a 
day included within the regular administrative workweek. 

When an employee appears in court as a witness other than in 
behalf of the United States, or the District of Columbia, and in other 
than his official capacity, he is not to be regarded as in a duty status 
and any absence from duty on account of such appearance must be 
charged either as annual leave or as leave without pay. 15 Comp. Gen. 
196, supra. 

Any appearance by an employee as a juror in either a State court 
or a court of the United States, in accordance with section 30.204 of 
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the current leave regulations, swpra, should be recorded as “court 
leave” provided, of course, that such appearance involves an absence 
from duty. If the employee is in an annual leave status, court leave 
should be substituted for annual leave during the period of such 
appearance. If the employee is in a leave without pay status during 
the period of such appearance, “court leave” is not available to him. 
Such leave is available only to employees who otherwise would be in 
a duty status or an authorized leave with pay status. C7. 20 Comp. 
Gen. 276. 

Further, with respect to employees summoned for jury service, 
there are for consideration the provisions of the act of June 29, 1940, 
54 Stat. 689, which reads: 

That the compensation of any employee of the United States or of the District 
of Columbia who may be called upon for jury service in any State court or court 
of the United States shall not be diminished during the term of such jury service 
by reason of such absence, except as provided in section 3, nor shall such period of 
service be deducted from the time allowed for any leave of absence authorized 
by law. 

Sec. 2. Any employee specified in section 1 who may be called upon for jury 
service in any court of the United States shall not receive any compensation for 
such service. 

Sec. 3. There shall be credited against the amount of compensation payable by 
the United States to any employee specified in section 1 for such period as such 
employee may be absent on account of jury service in the court of any State any 


amounts which such employee may receive from such State on account of such 
jury service. 


Your attention is invited especially to section 2 of that act which 
specifically prohibits an employee called upon for jury service in any 
court of the United States from receiving any compensation for such 
service. Section 1 saves to him the compensation and leave which he 
otherwise would receive in his usual employment. Also, see 24 Comp. 
Gen. 450. 

In connection with each of the above situations, there also is for 
consideration in appropriate cases the decision reported in 19 Comp. 
Gen. 716, in which it was held, quoting from the syllabus: 

Where, due to lack of appropriations or work, the date of furlough without 
pay of an employee has once been fixed administratively so as to permit the 
employee to take his accrued unused annual leave as contemplated by sections 
8 and 9 of the uniform annual leave regulations, and the employee has had notice 
thereof, there is no requirement of law that the pay status of the employee be 
extended for the purpose of granting any other form of leave of absence with pay, 
whether for sickness, or military duty, or for the purpose of performing witness 
or jury duty for the Government, whether the application for such extension is 


received in the administrative office prior or subsequent to the termination date 
properly fixed administratively. 


Cf. 24 Comp. Gen. 225. 

With specific reference to the question regarding section 1671 of 
the Revised Statutes, quoted in the letter, swpra, it may be stated that 
such section primarily is for consideration by the court to which an 
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employee may be summoned for jury service. Any employee included 
within the terms of that section who is directed to appear for jury 
service in any court should advise the court that such section exempts 
him from jury service. Presumably, the court then would excuse the 
employee from jury service. However, if the employee fails to advise 
the court, or if the court should fail or refuse to excuse the employee 
from jury service after being so advised, then, under the provisions 
of section 1 of the act of June 29, 1940, supra, the compensation of 
that employee could not be diminished during the period of absence 
on jury service except as provided in section 3 of that act. 


(B-68446) 


PACKING, CRATING, HAULING, AND STORAGE OF HOUSEHOLD EF- 
FECTS—RETRANSFER TO FORMER STATION PRIOR TO SHIPMENT 


Under section 12 of Executive Order No. 9805, issued pursuant to the adminis- 
trative expense statute of August 2, 1946, which authorizes reimbursement 
on a commuted basis for the transportation, packing, crating, temporary 
storage, etc., of employees’ household goods and personal effects upon 
change of station, but which provides no basis for separating commuted 
rates into separate charges for packing, crating, storage, etc., a transferred 
employee whose household effects were packed, crated, and hauled to storage 
but not shipped to the new station because of her retransfer to her former 
station may not be reimbursed amounts expended for packing, storage, etc. 


Comptestios General Warren to Maj. Angus S. Clist, U. S. Army, August 13, 
1947: 


Your letter of April 23, 1947, forwarded here by fifth indorsement 
of July 30, 1947, from the Chief of Finance, requests decision upon 
the matter therein presented as follows: 


1. Submitted herewith, claim presented to this office by Josephine Smith, 
Civilian Employee, for payment of packing, crating, hauling and storage of 
household goods. 

2. Subject employee was transferred to Headquarters, Strategic Air Command, 
on or about 10 January 1947, Orders this Headquarters, dated 30 December 1946, 
copy attached. The facts as presented to this office by Josephine Smith are as 
follows: The Transportation Officer this station made arrangements with the 
City Transfer Company to pack, crate and ship the household goods from this 
station to Washington, D. C., at Government expense, but prior to departure 
Mrs. Smith was advised by the Transportation Officer that shipment would have 
to be made at personal expense under the provisions of War Department Bulletin 
82, dated 4 December 1946. Upon arrival at Strategic Air Command Headquar- 
ters, due to the housing shortage, goods were not shipped, but were left in storage 
at the City Transfer Company warehouse in Colorado Springs, Colorado. Mrs. 
Smith was subsequently transferred back to this headquarters on or about 
18 April 1947. Prior to departure from Strategic Air Command Headquarters 
she was advised by the Transportation Section, Headquarters Strategic Air 
Command that payment could be effected by this office for the packing and 
storage of her household goods. 

8. Section 12, 13, 14, War Department Bulletin 32, dated 4 December 1946 
outlines the method of reimbursement after shipment has been accomplished. 
The aforementioned Bulletin does not contain any provisions for the payment 
of packing, crating, and storage of goods of Civilian Employees on permanent 
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change of station between points within the Continental United States unless the 
goods are actually shipped. 

4. An element of doubt exists in this particular case as to the validity of pay- 
ment in so far as the packing, crating and hauling from the employees home to 
the City Transfer Company is concerned. Ordinarily the employee would have 
been reimbursed in an amount, under the provisions of section 12, of the afore- 
mentioned Bulletin, which would have covered the cost of packing, crating and 
hauling had the goods actually been shipped to Washington, D. C. 

5. It is the opinion of the undersigned that payment should be authorized for 
packing, crating and hauling from the residence of the employee to the City 
Transfer Company, regardless of the fact that the household goods were not 
shipped to Washington, D. C. 

6. Request an opinion of the propriety of payment of the attached claim and if 
considered payable, that this office be advised as to the Regulation governing 
same and the scale to be used in effecting payment. 


In 22 Comp. Gen. 478 it was stated at page 482: 


Notwithstanding the contentions of the claimants in the cases here presented, 
the act of October 10, 1940, 54 Stat. 1105, and the President’s regulations issued 
thereunder (contained in Executive Order No. 8588 of November 7, 1940, as 
amended by Executive Order No, 9122 of April 6, 1942, and Executive Order 
No. 9223 of August 15, 1942) have not been, and may not be, interpreted (1) as 
authorizing reimbursement for packing and crating of household goods which 
are not transported to the new station of an employee, but which, instead, are 
sent to storage at the employee’s last station, or (2) as authorizing reimburse- 
ment for transportation costs of household goods which are transported for 
storage or use at an intermediate point and which are not transported to the 
new station of the employee. 


While the act of October 10, 1940, referred to in the above-cited 
decision, has been superseded by the Administrative Expense Act of 
August 2, 1946, Public Law 600, 60 Stat. 806, the regulations under 
the later act, Executive Order 9805, provide in section 12, thereof: 


Sec. 12. Commutation of expenses.—In lieu of the payment of actual expenses 
of transportation, packing, crating, temporary storage, drayage, and unpacking 
of household goods and personal effects in the case of transfers between points 
within the continental United States, reimbursement shall be made to the 
employee on a commutated basis at rates per hundred pounds as fixed by zones 
in Schedule A which is attached to and made a part of these regulations. The 
amount payable shall be the product of the applicable rate and the net rate of 
household goods and personal effects actually shipped by carrier for the em- 
ployee (within the weight limitation prescribed by section 16 hereof). Govern- 
ment bills of lading shall not be used. 


The schedule of commutated rates attached to the above Executive 
order provides no basis for separation of the commutated rates into 
the separate charges of packing, crating, storage, and transportation. 
Accordingly, the rule stated in the above decision, 22 Comp. Gen. 478, 
properly is for application, and there is no authority, therefore, to 
reimburse the employee in question for the amounts expended for 
packing, crating, hauling, and storage of her household effects when 
they actually were not shipped to her new station. 

The voucher will be retained in the files of this office. 





— 
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(B-67911) 


TRANSPORTATION—HOUSEHOLD EFFECTS—TEMPORARY STORAGE 
AND DRAYAGE 


Under sections 19 and 20 of Executive Order No. 9805, issued pursuant to section 
1 of the administrative expense statute of August 2, 1946, authorizing the 
drayage and temporary storage of household effects upon permanent change 
of station, an employee transferred to an overseas post of duty may be 
allowed necessary expenses incidental to the temporary storage of his 
household effects, or arising solely from the temporary storage thereof, in- 
cluding the expenses of moving the effects to and from storage. 


Comptroller General Warren to Ethel F. Kurkjian, Department of Commerce, 
August 14, 1947: 


By letter of July 10, 1947, the Civil Aeronautics Administration, 
Department of Commerce, forwarded here for consideration your 
letter of June 24, 1947, as follows: 


The enclosed voucher is in favor of Kalama Express in the amount of $59.40, 
and is forwarded for your opinion as to the legality of payment. This voucher 
covers the hauling of household effects belonging to George S. Buchanan, CAA 
employee, from temporary storage at Honolulu Construction and Draying Com- 
pany, Warehouse No. 2, Honolulu, to place of residence at 3665 Nihipali Place, 
Honolulu. The shipment of household effects was authorized in accordance 
with Executive Order 9805 on Travel Order No. 947-87, a copy of which is 
attached hereto. 

This office has passed for payment one drayage charge from carrier in the 
amount of $29.20 in favor of Kalama Express, covering hauling of household 
effects of George S. Buchanan from Pier 9, Honolulu to Honolulu Construction 
and Draying Company, Warehouse No. 2, Honolulu for temporary storage under 
D. O. Voucher No. 21-7313, paid June 19, 1947 under D. O. Symbol 158-321, account 
of Paul D. Banning, Chief Disbursing Officer. 

Since Section 20 of Executive Order 9805 provides for temporary storage, and 
since prior to the inclusion of this factor any charges for temporary storage at 
point of origin, or point of destination, or in transit were the responsibility of 
the employee, and drayage to storage or to any other point designated by the 
employee completed the Government's responsibility, it seems implied that by 
the inclusion of Section 20, the Government has also included another drayage 
point. Inasmuch as Executive Order 9805 covering Transportation of Household 
Effects, indicates cost borne by the Government, if authorized properly on the 
Travel Order, it would also indicate that all necessary charges applicable with 
the various Sections of the Executive Order would be borne by the Government. 
In case drayage is allowed to only one point to and from common carrier, any 
employee utilizing Section 20, would be bound to pay at least one drayage charge. 

Your opinion is therefore solicited as to whether Section 20 of Executive Order 
9805 providing for temporary storage automatically includes drayage charges 
to and from temporary place of storage, or if Section 19 denotes one drayage 
charge to and from common carrier regardless of the tempoary storage factor. 


By travel order No. 947-87, dated November 27, 1946, the employee 
was directed to proceed from Billings, Montana, to Honolulu, T. H., 
for the purpose of effecting a permanent transfer of duty station. 
Shipment of his household effects was authorized therein, and it ap- 
pears the movement thereof now has been completed, and that dray- 
age from residence to carrier in Seattle, Washington, has been paid 
for in addition to the drayage charge referred to in the second para- 
graph of your letter. 
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Executive Order 9805, issued November 25, 1946 (retroactively 
effective as of November 1, 1946), under section 1 of Public Law 
600, approved August 2, 1946, 60 Stat. 806, provides in sections 19 
and 20, with respect to transfer of household goods of Government 
employees upon permanent change of duty station to or from points 
outside continental United States, as follows: 

Sec. 19, Allowances for dra@yage.—In case door-to-door common carrier rates 
are not applicable, the actual costs of drayage (not to exceed the authorized 
weight) to and from the common carrier shall be allowed. 


Sec. 20. Temporary storage.—The actual expenses of temporary storage (not 
to exceed the authorized weight) for not to exceed sixty days, shall be allowed. 


In section 1 (e) of the same Executive order, temporary storage 
is defined as “storage at point of departure, destination, or way 
station for not more than sixty days.” 

While the above-quoted sections of the current regulations are 
not entirely clear with respect to payment of drayage charges in- 
curred incident to storage of the goods, it reasonably may be con- 
cluded that it was intended thereunder to authorize payment of 
necessary expenses incidental to the temporary storage of the effects, 
or arising solely from the temporary storage thereof, including the 
expenses of moving the goods to and from storage. Any other view 
would lead to results entirely inconsistent with the general purpose 
of the drayage and temporary storage provisions of the said regula- 
tions, namely, the authorizing of payment by the Government of 
expenses incurred by the employee due to door-to-door common car- 
rier rates not being applicable under certain conditions, or by reason 
of living quarters at the employee’s new duty station not being avail- 
able immediately upon his arrival thereat, either because of crowded 
living conditions or lack of opportunity upon the part of the em- 
ployee to locate adequate housing until subsequent to his arrival at 
his new headquarters or the temporary unavailability of shipping 
space. 

Accordingly, the voucher, which is returned herewith, may be 
certified for payment, if otherwise correct. 


(B-68321) 


LEAVES OF ABSENCE—ANNUAL—INCLUSION OF SPECIALTY ALLOW- 
ANCE IN LUMP SUM AND COMPENSATION EQUIVALENT PAYMENTS 


In computing the amount of the lump-sum payment for leave authorized to 
be paid upon separation from the service pursuant to the act of December 
21, 1944, in an amount equal to the compensation the employee would have 
received had he remained in the service until the expiration of his current 
and accrued annual leave, there should be included the amount of the 
25 percent specialty allowance payable in addition to basic pay under sec- 
tion 8 (d) of the act of January 3, 1946, to medical and surgical specialists 
of the Veterans’ Administration. 
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The 25 percent specialty allowance authorized by section 8 (d) of the act of 
January 3, 1946, to be paid to medical and surgical specialists of the Vet- 
erans’ Administration in addition to basic pay is payable as part of the 
regular compensation of such.employees while on authorized annual leave. 


Compinnter General Warren to the Administrator of Veterans’ Affairs, August 
14, 1947: 


There has been considered your letter of July 23, 1947, as follows: 


Reference is made to Section 8 (d) of Public Law 293, 79th Congress [59 Stat. 
677], An Act to Establish a Department of Medicine and Surgery in the Vet- 
erans Administration, which provides that “Any person, rated as a medical 
or surgical specialist under the provisions of this section, shall receive, in addi- 
tion to his basic pay, an allowance equal to 25 percent of such pay: Provided, 
That in no event shall the pay plus the allowance authorized by this subscrip- 
tion exceed $11,000 per annum.” 

In connection with the approval and certification for payment of the 25% spe- 
cialty allowance authorized by the above-mentioned statute the following 
questions have arisen, and are submitted for your consideration and decision. 

1. Is the 25% specialty allowance properly payable applicable to a lump- 
sum payment being made under the provisions of Public Law 525, 78th Con- 
gress, to cover accumulated annual leave to the credit of a specialist being sepa- 
rated from the service, or otherwise entitled to lump-sum payment? 

2. Is the 25% specialty allowance properly payable applicable to a pay- 
ment being made to a specialist to cover a period when he is absent from duty 
on annual leave? 

There has been considered in connection with Question 1 that portion of 24 
Comp. Gen. 768 concerning the payment of a 25% differential for service out- 
side the continental limits of the United States which provides that “the 
differential received by the employee whose case is presented in question 1 at 
date of separation should be included in computing the lump-sum payment for 
leave.” On the basis of this decision it is the opinion of this Administration 
that the 25% specialty allowance would in like manner be proper for inclu- 
sion in computing a lump-sum payment to cover unused annual leave to the credit 
of a specialist. 

Inasmuch as exception (copy attached) has been taken by an auditor of the 
General Accounting Office to payment made at a field station of this Administration 
of the 25% specialty allowance applicable to a lump-sum payment to cover annual 
leave to the credit of a specialist being separated from the service, the questions 
set forth above are presented for your consideration and decision. 

Your early consideration and advice in this matter will be greatly appreciated. 


The payment of a lump sum for annual leave to the credit of an 
employee at date of separation from the service is authorized by the 
act of December 21, 1944, 58 Stat. 845, Public Law 525, 78th Congress, 
section 1 of which reads in part: 

* * * whenever any civilian officer or employee of the Federal Government 
or the government of the District of Columbia is separated from the service or 
elects to be paid compensation for leave in accordance with the Act of August 1, 
1941, as amended by the Act of April 7, 1942, or section 4 of the Act of June 23, 
1943, he shall be paid compensation in a lump sum for all accumulated and current 
accrued annual or vacation leave to which he is entitled under existing law. Such 
lump-sum payment shall equal the compensation that such employee would have 
received had he remained in the service until the expiration of the period of such 
annual or vacation leave: * * * Provided further, that the lump-sum payment 
herein authorized shall not be regarded, except for purposes of taxation, as salary 
or compensation and shall not be subject to retirement deductions. 


In view of the specific requirement of that act that “Such lump-sum 
payment shall equal the compensation that such employee would have 
received had he remained in the service until the expiration of the 
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period of such annual or vacation leave,” the conclusion appears re- 
quired that the 25 percent specialty allowance referred to in your letter, 
when otherwise properly payable, is for inclusion in computing the 
amount of the lump-sum payment. Your first question is answered 
accordingly. However, with reference to the decision cited in your 
letter, 24 Comp. Gen. 768, it appears proper to point out that, although 
the conclusion reached herein is similar, the 25 percent differential for 
service outside the continental limits of the United States is a part of 
the basic compensation and not, as is the case here, an allowance “in 
addition to his basic pay.” See 25 Comp. Gen. 188. 

With respect to your second question, it has been held that annual 
leave of absence is synonymous with a duty status; that compensation 
during authorized annual leave of absence is payable at the regular 
rate paid for the position occupied by the employee when the leave is 
taken; and that there is no authority to fix a rate of compensation 
during annual leave differing from the rate regularly fixed for active 
services during a regular tour of duty in the position. See 22 Comp. 
Gen. 79, and decisions cited therein. No reason is perceived for apply- 
ing a different rule to employees rated as medical or surgical specialists 
simply because the compensation as fixed by statute includes an 
allowance in addition to the basic pay. 

Therefore, your second question is answered in the affirmative. 


(B-68721) 


TRANSPORTATION—VESSELS—USE OF AMERICAN REQUIREMENT— 
NONAVAILABILITY OF AMERICAN VESSELS 


Where the use of ships registered under the laws of the United States by Federal 
employees when traveling on official business overseas, as required by section 
901 of the Merchant Marine Act of 1936, would interfere seriously with, or 
prevent the performance of, official business, it may be considered that 
American ships are not available within the meaning of said section 901, so 
as to authorize the use of a ship under a foreign flag. 


Comptroller General Warren to the Secretary of Commerce, August 14, 1947: 
I have your letter of August 13, 1947, as follows: 


In the past several years the Independent Offices Appropriation Acts have con- 
tained language which provided that the provisions of law prescribing the use 
of vessels of United States registry by employees of the Government traveling 
overseas (46 U.S. C. 1241) should not apply to such travel during the fiscal years 
covered by such Acts. 

The Independent Offices Appropriation Act, 1948 (P. L. 269—80th Congress), 
however, did not continue the provisions exempting Government employees from 
using vessels of United States registry and, as a result, such employees again 
became subject to the provisions of Section 901 of the Merchant Marine Act of 
1936 (46 [49] Stat. 2015). 
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Early in April 1947, Mr. Abner Brenner, an employee of the National Bureau 
of Standards who must be in Europe during the period September 10—October 
9, 1947, attempted to obtain reservations for the trip to England by a vessel of 
American registry. Even at this early date he was unable to obtain suitable 
reservations, so made reservations on the Veendam, a ship of the Holland- 
American Line, sailing on September 3, 1947. 

With the passing of the Independent Offices Appropriation Act, 1948, above 
cited, Mr. Brenner again investigated the possibility of obtaining passage by a 
vessel of United States registry and found that, due to cancellation, he could 
obtain reservations on the 8S. S. America, a vessel of United States registry, with 
departure date of August 20, 1947. 

Inasmuch as Mr. Brenner was not able to determine that he could obtain 
reservations on the 8. 8. America until August 11, 1947, it would be extremely 
difficult at this late date for him to change his plans to sail by the United States 
vessel and such change of plans would result in extreme hardship to the Bureau 
and imperil the successful accomplishment of his mission; consequently, your 
opinion is requested as to whether, under the circumstances, it will not be proper 
to authorize Mr. Brenner’s travel by vessel of foreign registry. 

Mr. Brenner is now arranging, through the War Department, a series of meet- 
ings and conferences with certain individuals and groups in England with 
regard to erosion resistance of gun bores and other small arms problems. These 
arrangements have not yet been completed and it is doubted that they can be 
consummated by the August 20 sailing date. Moreover, certain individuals at the 
Bureau of Standards with whom Mr. Brenner must confer and from whom he 
must obtain data for his miSsion are now on vacation and will not return to 
Washington until after that date. 

In addition, if the earlier sailing date is required, Mr. Brenner will be forced to 
miss a meeting of the American Electroplaters Society Research Committee which 
he is scheduled to lead, and will not be able to complete several important 
research projects on which he is now working. 

It should also be pointed out that the earlier sailing date will result in an 
additional cost of approximately $300 to the Department. 

In view of the fact that Mr. Brenner must accept his reservations before the 
close of business on August 138, your early opinion on this matter will be 
appreciated. 


Section 901 of the Merchant Marine Act of 1936, 49 Stat. 2015, 
46 U.S. C. 1241, provides: 


Any officer or employee of the United States traveling on official business 
overseas or to or from any of the possessions of the United States shall travel 
and transport his personal effects on ships registered under the laws of the 
United States where such ships are available unless the necessity of his mission 
requires the use of a ship under a foreign flag: Provided, That the Comptroller 
General of the United States shall not credit any allowance for travel or shipping 
expenses incurred on a foreign ship in the absence of satisfactory proof of the 


-necessity therefor. 


It has been held repeatedly that questions of economy, alone, do not 
justify the use of foreign vessels. 14 Comp. Gen. 95; 18 id. 858. 
However, where the use of American vessels would interfere seriously 
with, or prevent the performance of, official business, as would appear 
to be the situation in the circumstances stated in your submission, it 
may be concluded that American vessels are not available within the 


intent of the statute and, accordingly, that the use of a foreign vessel 
is justified in this case. 
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(B-68170) 


APPROPRIATIONS—DEFICIENCY—FISCAL-YEAR AVAILABILITY 


In view of the provisions of section 3690, Revised Statutes, limiting the avail- 
ability of appropriations to the payment of obligations incurred during the 
fiscal year for which the appropriation was specifically made, additional 
funds appropriated by the Second Urgent Deficiency Appropriation Act, 1947, 
approved June 27, 1947, to the Department of Justice for printing and binding, 
fiscal year 1947, are not available for such purposes where the appropriation 
was not obligated on or prior to June 30, 1947. 


Comptroller General Warren to the Attorney General, August 15, 1947: 
I have your letter of July 31, 1947, as follows: 

The Department of Justice requested in their Printing and Binding Deficiency 
Appropriation of 1947, an amount sufficient to print the Manual of the Delinquency 
Program. This deficiency appropriation has been granted. However, this appro- 
priation was not passed until after July 1. 

As it is necessary to have all requisitions for printing during the fiscal year of 
1947 at the Government Printing Office on or before midnight of June 30, 1947, a 
requisition for the printing of this Program could not be forwarded since funds 
were not available. In view of this, it is requested that this Department be 
granted the necessary authority to have the Delinquency Program Manual 
printed at the Government Printing Office, chargeable to the 1947 appropriation. 

It is understood that the appropriation act to which your letter 
refers is the Second Urgent Deficiency Appropriation Act, 1947, Public 
Law 122, approved June 27, 1947. Hence, it is evident that the 
statements in your letter to the effect that the appropriation was not 
enacted until after July 1, 1947, and that a requisition for the printing 
work involved could not be forwarded to the Government Printing 
Office prior to June 30, because funds were not available, are not correct. 

The decisions of the accounting officers of the Government have 
established the unbroken rule that a deficiency appropriation is one 
made to pay a liability legally created, for the payment of which an 
appropriation previously made is insufficient ; that it supplements the 
original appropriation, partakes of its nature, and is available to the 
same extent and for the same period as the original appropriation. 
4 Comp. Dec. 61; 20 Comp. Gen. 769; 25 id. 601. 

Section 3690, Revised Statutes, provides: 

All balances of appropriations contained in the annual appropriation bills and 
made specifically for the service of any fiscal year, and remaining unexpended at 
the expiration of such fiscal year, shall only be applied to the payment of ex- 


penses properly incurred during that year, or to the fulfillment of contracts prop- 


erly made within that year; and balances not needed for such purposes shall 
be carried to the surplus fund. * * * 


Having regard for the terms of the statute just quoted, it is im- 
portant to observe that the enacting clause of Public Law 122, 61 Stat. 
183, provides : 


That the following sums are appropriated, out of any money in the Treasury not 
otherwise appropriated, to supply urgent deficiencies in certain appropriations 
for the fiscal year ending June 30, 1947, and for other purposes, namely: 
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and that the appropriation item, 61 Stat. 186, now proposed to be obli- 
gated provides as follows: 


Printing and Binding: For an additional amount, fiscal year 1947, for “Print- 
ing and binding”, $80,000. 


Since the appropriation for printing and binding for the fiscal year 
1947 is specifically limited by section 3690, Revised Statutes, supra, 
to expenses properly incurred during that fiscal year and to the fulfill- 
ment of contracts properly made within that year, it follows that sums 
provided to meet a real or estimated deficiency in that appropriation 
cannot be used during the present fiscal year in any other manner than 
could a balance of the first appropriation, if there had been a balance 
remaining on and after July 1, 1947. 4 Comp. Dec. 61, supra. Cf. 3 
Comp. Dec. 72. 


Accordingly, and since your letter indicates that the appropriation 
in question was not obligated prior to the termination of its period 
of availability for obligating purposes, to wit, June 30, 1947, I have to 
advise that this office may not authorize charging the cost of the print- 
ing work here involved to the appropriation for the fiscal year 1947, as 
requested in your letter. 


(B-68414) 


TRANSPORTATION—HOUSEHOLD EFFECTS—PRIOR TO CHANGE OF 
STATION ORDERS 


An employee is entitled under Executive Order No. 9805 to payment for the 
transportation of his household effects in connection with a change of 
station even though such effects were transported prior to, but in anticipation , 
of, change of station orders, which orders contained the necessary specific 
authorization for the transportation. 


Comptroller General Warren to W. R. France, Department of Agriculture, 
ugust 15, 1947: 


Thave your letter of July 25, 1947, as follows: 


The attached voucher #26614 in the amount of $120.12 has been submitted to 
me for certification. The voucher represents a claim of Robert G. Travis, Barlow, 
Kentucky for expense incident to the transportation of his household furniture 
from Dawson Springs, Kentucky to Barlow, Kentucky. The amount of the claim 
is based on Public Law 600, Executive Order 9805, Regulations Governing Pay- 
ment of Travel and Transportation Expenses of Civilian Officers and Employees 
of the United States When Transferred From One Official Station to Another 
for Permanent Duty. 

Mr. Travis, Soil Conservationist, with headquarters at Dawson Springs, 
Kentucky was advised by his superior officer on or about August 20, 1946 that it 
was the administrative intent to transfer him to Ballard County, Kentucky just 
as soon as the details in connection with the establishment of the work unit were 
worked out. Subsequent correspondence and conversations between Mr. Travis 
and his superior officers failed to fix a date when the transfer would be approved. 
Consequently as a result of having to vacate the house he was occupying at 
Dawson Springs, Kentucky, the employee moved his furniture from Dawson 
Springs, Kentucky to Barlow, Kentucky on February 1, 1947 at his own expense 
where it was placed in storage. The official order #2-488-47 authorizing the 
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change of station and transportation of household effects from Dawson Springs, 
Kentucky to Wickliffe, Kentucky was not issued until March 5, 1947. While the 
transfer order names the employee’s new headquarters as Wickliffe, Kentucky 
the furniture was actually moved to and claim made for transportation charges 
to Barlow, the mileage according to Household Goods Carrier’s Bureau Mileage 
Guide No. 4 being less than to Wickliffe, Kentucky. 

Executive Order 9805, Title 1, Section 2 provides that travel expenses of 
employees shall be allowed in accordance with the Subsistence Expense Act of 
1926 as amended and the Standardized Government Travel Regulations. Section 
3 states transportation expenses of immediate family shall be subject to those 
provisions of Standardized Travel Regulations which relate to transportation. 
Section 4 states transportation expenses shall be paid when authorized in the 
order directing the travel. U.S. Department of Agriculture Regulations, Section 
3435 (3) conditions the payment of transportation charges of household furniture 
in connection with the change in official station on the employee’s authorization 
being issued in advance. 

In 25 C. G. 444 you indicated payment of transportation expenses of a family 
which had traveled in advance of the issuance of the transfer order could properly 
be allowed. That decision was rendered under the provision of 59 Stat. 131 and 
Executive Order 9587. In the present case Mr. Travis has incurred expenses 
under the Provisions of Public Law 600, 79th Congress and Executive Order 9805. 
The conditions, however, are very similar, the wording “in the order directing 
such transfer” in the earlier statute applicable to transportation of families being 
now replaced by the words “in the order directing the travel” in the latter statute 
applicable to all expenses incident to transfers of official stations. _In each case a 
transfer order or travel order was issued prior to the effective date of the 
employee’s transfer. While it appears that payment to Mr. Travis would be 
proper I can find no decision by you rendered under the new statute and executive 
order which specifically authorizes payment in such a case. Therefore, please 
advise me if I may legally certify this voucher for payment. 


Executive Order 9805, promulgating regulations for the trans- 
portation of employees, their families, and effects upon transfer of 
official station, provides in sections 4 and 5 thereof: 


Sec. 4. Payment of expenses.—The travel and transportation expenses allow- 
able under these regulations, when authorized, in the order directing the travel, 
by such subordinate official as the head of the department concerned may 
designate, shall be paid in case of transfer from one official station to another, 
including transfer from one department to another, for permanent duty, but in 
no case in which the transfer is made primarily for the convenience or benefit 
of the employee or at his request. In case of transfer from one department to 
another such expenses shall be paid from the fuuds of the department to which 
the employee is transferred. 

Sec. 5. Time limit.—All travel and transportation allowable under these regu- 
lations shall begin within two years from the effective date of the transfer 
of the employee, except that for employees who enter upon active military, naval, 
er Coast Guard duty at any time prior to the expiration of such period and are 
furloughed for the duration of such duty, the two-year period shall be exclusive 
of the time spent on such furlough; and for employees transferred to posts of 
duty outside the continental United States the two-year period shall be exclusive 
of any time during which shipping restrictions make the travel and transporta- 
tion impossible. Administrative officers shall endeavor to complete travel and 
transportation at the earliest practicable dates, 


In 25 Comp. Gen. 444, the decision referred to in your letter, there 
was construed similar language appearing in another statute, and it 
was therein stated, at page 445: 

It will be noted that this statute requires that the authorization for the trans- 
portation of the immediate families of employees upon transfer of official station 


be “in the order directing such transfer.” Hence, if the transfer of the employee 
has been accomplished, the transportation of the family at Government expense 
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may not be authorized subsequently. Prior to the departure of the employee 
from his official station pursuant to an official transfer order, such transfer order 
properly may be amended to include authority for the transportation of his 
family. 

As indicated in your submission, Executive Order No. 9587 requires the trans- 
portation of the family to take place not later than six months after the effective 
date of the employee's transfer unless an extension is granted within the six 
months’ period, but said Executive order makes no reference to cases in which 
the family might have performed the travel in advance of the issuance of the 
transfer orders. However, where the transportation of the family of an em- 
ployee is authorized by law in connection with the transportation of the em- 
ployee, this office generally has offered no objection to the family preceding the 
actual transfer of the employee if the transportation of the family at Government 
expense is otherwise lawful and properly authorized. Accordingly, in the case 
referred to in your second question, this office would net object to the inclusion 
in the order directing the transfer of the employee of authorization for the 
transportation of his immediate family at Government expense. 


In view of the similarity of the language in Executive Order 9805 
with the language considered in the above decision, it may be con- 
cluded that reimbursement to the employee may be made in the case 
submitted by you, notwithstanding that the household effects were 
shipped prior to the issuance of the order directing the transfer, which 
order contained specific authorization for the transportation of his 
household effects. 

Section 3435 (8) of the Department of Agriculture Regulations, 
referred to by you, requires that the transportation of household goods 
“be authorized in advance, in the order directing the transfer,” which 
is understood to mean in advance of the transfer of the employee and 
not necessarily in advance of the transportation of the household 
effects. 

The voucher, which is returned herewith, may be certified for pay- 
ment in the absence of other objections. 


(B-68301) 


APPROPRIATIONS—AVAILABILITY—INCREASED COSTS RESULTING 
FROM ALLOCATIONS, REALLOCATIONS, ETC. 


Under section 400 of the Second Deficiency Appropriation Act, 1947, limiting 
the availability of appropriations for personal services to such increased 
costs resulting from the allocation or reallocation of a position to a higher 
grade or the creation of a new position as could be absorbed on an annual 
basis within the limits of the appropriation, promotions to higher grades 
due to allocations or reallocations may be effected only to the extent that 
annual salaries, if paid for the entire year, would not exceed the obligations 
currently available for the payment of salaries, taking into consideration 
savings effected by reallocations downward and the abolishment of certain 
positions. (Modified, in part, by 27 Comp. Gen. 684.) 


Comptroller General Warren to the Postmaster General, August 18, 1947: 


There has been considered your letter of July 23, 1947, reference 20, 
as follows: 


Several months ago there was undertaken a rearrangement of the various 
functions of the Bureau of the Second Assistant Postmaster General within 
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the Post Office Department at Washington, D. C., with a view to modernizing 
its operations and equipping it to meet new and larger responsibilities in the sphere 
of postal transport in an era when practically all transportation media have 
assumed new aspects. There was also the tremendous responsibility of reor- 
ganizing international postal operations and agreements in a post-war world 
of greatly changed characteristics. 

All factors in the proposed bureau re-arrangement were submitted to the 
Bureau of the Budget for study and consideration, and the proposed plan was 
approved. 

"Classification sheets were prepared for all positions under the re-arrangement 
and submitted to the Civil Service Commission for approval, evaluation and 
rating. The classification sheets did not bear the names of employees who might 
qualify, but the description of the various positions followed somewhat closely 
the old assignments of duties except that they reflected the new responsibilities 
which rest upon the bureau by reason of transportation and other developments 
mentioned above. 

The larger part of these classification sheets has now been processed and 
returned by the Civil Service Commission, bearing the ratings of salary grades 
determined by the Commission. A number of the ratings compare with the former 
evaluations because of the routine nature of the duties described. However, 
a substantial number of the positions have been graded up because of greater 
responsibilities which have been assumed since comparable positions were 
last described and rated. 

The responsibility of the Second Assistant Postmaster General to assign 
qualified employees to the various positions and to fix the salaries according to the 
allocations of the Commission is understood to be a necessary adjustment in the 
legal rate of compensation. Numerous decisions of the Comptroller General 
on the Classification Act of 1923, as amended, support that conclusion. (4 Comp. 
Gen. 56, July 14, 1924/6 Comp. Gen. 530, 531, February 14, 1927/4 Comp. Gen. 
106, 107, July 24, 1924) 

The following excerpts are from pages 35, 36 and 37 of the U. 8. Civil Service 
Commission “Reference Manual of Decisions of the Comptroller General on the 
Classification Act of 1923, as Amended” revised to August 1944: 

“A qualified incumbent of a position under the Classification Act must be paid 
according to the allocation of his position. Payment according to allocations is 
not only authorized but required, 4 Comp. Gen. 56, July 14, 1924. Such payment 
‘is but the necessary adjustment in the legal rate of compensation’. 6 Comp. 
Gen. 580, 581, February 14, 1927.” 

“Employees legally qualified for their positions must not be paid less than the 
minimum rates of the grades in which their positions are allocated. This is a 
legal requirement, with which the departments must comply even if the amount 
of funds currently available is insufficient. ‘Any resulting deficit in the appro- 
priation must otherwise be avoided.’ 4 Comp. Gen. 106, 107, July 24, 1924.” 

“Where the work of a new position (not an identical additional position) is 
already being performed by an employee not on formal detail, or where the em- 
ployee’s present position is reallocated, and in either case the employee has 
qualified for the personnel change and the department keeps the employee in the 
position concerned, it should make any change in pay effective at the beginning 
of the pay period when notice of allocation or reallocation is received in the 
administrative office. There is no general authority to delay administrative 
action.” 

Under normal procedure the allocations and reallocations indicated by the 
approved classification sheets would be placed im effect as a routine and obliga- 
tory matter. As a matter of fact, fourteen of the position classifications were 
placed in effect in September 1946, at the time these sheets were rated by the 
Civil Service Commission and returned to the Department. With respect to the 
remaining sheets which have since been returned from time to time by the 
Commission, action has been withheld because of the provisions of Section 
400, Public Law 76, 80th Congress, quoted below: 

“Sec. 400. No appropriation or fund made available by this or any other 
appropriation Act to the executive departments and establishments, including 
corporations, for personal services shall be available to pay any increased cost 
resulting from the allocation or reallocation hereafter of a position to a higher 
grade, or resulting from the creation of a new position, if such increased cost 
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would result in an increase in the total obligations on an annual basis under 
such appropriation or fund: Provided, That this prohibition shall not apply to 
the initial creation of positions to carry out new programs or functions for 
which specific appropriations are made available.” 

The present appropriation for 1948 contains sufficient funds to place all, 
or the greater part, of the promotions indicated by the Civil Service Commis- 
sion’s allocation and reallocation into effect without exceeding the appropria- 
tion on an annual basis. Also, the estimated appropriation for 1949 will not 
be increased by reason of these allocations. 

An opinion is requested from your office as to whether the Second Assistant 
is prevented from effecting the described promotions by the above quoted pro- 
vision of law, provided, of course, that the funds appropriated are not ex- 
ceeded thereby, or that any deficiency resulting therefrom is otherwise avoided. 


During the legislative history the Second Deficiency Appropria- 
tion Act, 1947, Public Law 76, 80th Congress, approved May 26, 
1947, was designated as H. R. 3245. It is apparent from a reading 
of that part of the history of that act which relates to section 400, 61 
Stat. 118, quoted in your letter, supra, that it was the belief of Congress 
that a practice had become general in some agencies of allocating 
or reallocating positions to a grade higher than that actually war- 
ranted by the duties of such position and that frequently such allo- 
cations or reallocations resulted in a request for a deficiency appropri- 
ation. Also, on occasion, allocations or reallocations of positions, 
when made near the close of a fiscal year, might not result in a re- 
quest for a deficiency appropriation for that fiscal year, but would 
form the basis for an increased request for appropriations for the sub- 
sequent fiscal year. 

Section 400 was designed to curb such a practice by limiting the 
availability of appropriations or funds for personal services—other 
than those specifically available for the carrying out of new programs 
or functions—to only such increased costs resulting from the allo- 
cation or reallocation of a position or the creation of a new position 
as could be absorbed on an annual basis within the limits of the 
applicable appropriation or fund. That is to say, that unless there 
are new programs or functions for which specific appropriations 
are made available there may be no allocations or reallocations of 
positions to higher grades, or creation of new positions during the 
fiscal year unless the resulting annual salary could have been met 
for the entire year from the current appropriation or fund without 
incurring a deficiency. Of course, in determining whether such 
salary may be paid without increasing the total obligations on an 
annual basis, there may be considered the savings, on an annual 
basis, already effected or to be effected during the year by the reallo- 
cation of positions to lower grades in a general reorganization or 
rearrangement, such as is stated to have been undertaken with respect 
to the functions under the Second Assistant Postmaster General, 
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within the Post Office Department at Washington, D. C. There is 
no objection to treating such reorganization or rearrangement as 
a whole, and if the net effect of the reclassification of positions does 
not result in an increase of the total obligations on an annual basis, 
payment at the rate provided for the grade may be made to qualified 
employees who occupy positions which have been reallocated upward. 
In making such payment there constantly should be borne in mind 
the intent of Congress to forestall requests for deficiency appropria- 
tions or subsequent requests for appropriations which in part can be 
justified only to provide for the payment of salaries which have been 
reallocated upward or to provide for the payment of new positions. 

To the extent indicated above, section 400 of the Second Deficiency 
Appropriation Act, 1947, is to be regarded as requiring the modifica- 
tion of prior decisions construing the provisions of the classification 
laws and holding that under such laws payment of salaries to em- 
ployees legally qualified for positions must be made to them at rates 
not less than the minimum rates of the grades to which the positions 
are allocated. 

In answer to the question presented in the last paragraph of your 
letter, supra, you are advised that the Second Assistant Postmaster 
General is prevented by section 400 of the Second Deficiency Appro- 
priation Act, 1947, from effecting the proposed promotions only to the 
extent that the annual salaries provided by such promotions, if paid 
for the entire year, would result in exceeding the obligations under the 
appropriation currently available for the payment of salaries, giving 
due consideration to savings effected by the reallocation of other posi- 
tions downward and the abolishing of certain positions. The effective 
date for the reallocation upward of any remaining positions must be 
postponed until after provision for payment on account of such real- 
locations shall have been included in a budget and appropriations 
made therefor. 


(B-68509) 


COMPENSATION—OVERTIME—IMMIGRATION AND NATURALIZATION 
SERVICE EMPLOYEES RENDERING SERVICES FOR CARRIERS DUR- 
ING FISCAL YEAR 1948 


The proviso in the Department of Justice Appropriation Act, 1948, precluding 
the payment of overtime compensation by the Immigration and Naturaliza- 
tion Service other than as provided in the Federal Employees Pay Acts of 
1945 and 1946, does not effect a repeal of the provisions of the act of March 
2, 1931, as amended, respecting the payment of extra compensation to Im- 
migration and Naturalization Service employees for overtime services, but, 
rather, temporarily suspends the overtime provisions of said act and substi- 
tutes therefor, during the fiscal year 1948, only, the overtime provisions of 
the pay acts of 1945 and 1946. 
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All excess receipts derived from carriers for overtime services rendered by Im- 
migration and Naturalization Service employees pursuant to the act of 
March 2, 1931, as amended, which arise by reason of the proviso in the 
Department of Justice Appropriation Act, 1948, requiring the use of the over- 
time rates of compensation prescribed by the Federal Employees Pay Acts 
of 1945 and 1946, rather than those set forth in the 1931 act, are to be 
covered into the Treasury as miscellaneous receipts in the absence of ex- 
press statutory authority otherwise. 

Where liability for payment of extra compensation for overtime services of Im- 
migration and Naturalization Service employees attaches to carriers pursuant 
to the act of March 2, 1931, as amended, continuation of the administrative 
definition of “time on duty” to include stand-by and travel time outside an 
employee's regularly established tour of duty is not objectionable, even though 
travel time outside a regular tour of duty is not payable as overtime under 
the Federal Employees Pay Acts of 1945 and 1946, the overtime provisions 
of which were made applicable to such employees by the proviso in the De- 
partment of Justice Appropriation Act, 1948. ° 


Comptroller General Warren to the Attorney General, August 19, 1947: 
Reference is made to your letter of July 29, 1947, as follows: 


The Departments of State, Justice, and Commerce, and the Judiciary Appropria- 
tion Act, 1948, Public Law 166, 80th Congress, approved July 9, 1947, contains 
the following restriction: 

“Provided, That none of the funds appropriated for the Immigration and 
Naturalization Service shall be used to pay compensation for overtime services 
other than as provided in the Federal Employees Pay Act of 1945 (Public Law 
106, 79th Cong., 1st sess.), and the Federal Employees Pay Act of 1946 (Public 
Law 390, 79th Cong., 2d sess.).” 

This proviso was adopted as the result of an amendment proposed by Senator 
Ball on the floor of the Senate (see page 8057 of the Congressional Record of 
June 30, 1947), was accepted by the conferees of the House and Senate and be- 
came a part of the 1948 Appropriation Act. 

As a result of this proviso, a number of questions have arisen upon which rul- 
ings are requested: 

1. Does the above quoted proviso have the effect of repealing the Act of March 
2, 1931, as amended (8 U. S. C. 109 (a), (b) and (c))? 

2. If your answer to question 1 is in the negative, does the said proviso re- 
quire: 

(a) That overtime services performed under the conditions described in the 
1931 Act be charged against the carriers, where they are liable therefor, at the 
rate prescribed in that act? 

(b) That charges for overtime services performed under the conditions de- 
scribed in the 1931 Act, where the carriers are liable, be made at the rates pro- 
vided in the Federal Employees Pay Acts of 1945 and 1946? 

(c) That where overtime services are performed under the conditions described 
in the 1931 Act, where no liability attaches to the carriers, payment be made to 
the employees at the rates provided in the Federal Employees Pay Acts of 1945 
and 1946? 

3. If your answer to question 2 (a) is in the affirmative sball the amounts col- 
lected from the carriers be deposited to the appropriation as heretofore and 
payments made to the employees at the 1931 Act rates, or shall payments be made 
at the Federal Employees Pay Act rates and the difference impounded or credited 
to miscellaneous receipts? 

4. Does the proviso in question have the effect of restricting: 

(a) Only the appropriation for the fiscal year 1948? 

(b) The appropriation for 1947 and prior fiscal years, where payment for 
overtime services performed by employees has not yet been made? 

5. Dependent upon the answers to the foregoing questions, may any excess of 
collections deposited over payments be expended for other purposes so long as 
such purposes are within the scope of the objects for which the appropriation 
is generally available? 
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6. Existing instructions under the 1931 Act define “time on duty” to include 
stand-by and travel time not exceeding two hours at night prior to or between in- 
spections. Often such time is spent in travel between official station and the point 
of inspection. May such a definition of time on duty continue in effect if pay- 
ment is to be made for overtime under the Federal Employees Pay Acts of 1945 
and 1946, notwithstanding your decision (25 Comp. Gen. 399) to the effect that 
under those acts travel time alone outside the regularly established hours of 
work does not entitle a per annum employee to overtime compensation? 


The act of March 2, 1931, as amended, is incorporated into the 
United States Code under section 109 (a), (b), and (c) of Title 8, as 
follows: 


109a. Officers and employees; overtime services; extra compensation; length 
of working day. 

The Attorney General shall fix a reasonable rate of extra compensation for 
overtime services of inspectors and employees of the Immigration and Naturaliza- 
tion Service who may be required to remain on duty between the hours of five 
o’clock postmeridian and eight o’clock antemeridian, or on Sundays or holidays, 
to perform duties in connection with the examination and landing of passengers 
and crews of steamships, trains, airplanes, or other vehicles, arriving in the 
United States from a foreign port by water, land, or air, such rates to be fixed 
on a basis of one-half day’s additional pay for each two hours or fraction thereof 
of at least one hour that the overtime extends beyond five o’clock postmeridian 
(but not to exceed two and one-half days’ pay for the full period from five 
o’clock postmeridian to eight o’clock antemeridian) and two additional days’ 
pay for Sunday and holiday duty; in those ports where the customary working 
hours are other than those heretofore mentioned, the Attorney General is vested 
with authority to regulate the hours of such employees so as to agree with the 
prevailing working hours in said ports, but nothing contained in this section 
shall be construed in any manner to affect or alter the length of a working day 
for such employees or the overtime pay herein fixed. (Mar. 2, 1931, ch. 368, § 1, 
46 Stat. 1467; Ex. Ord. No. 6166, § 14, Jume 10, 1983; Reorg. Plan No. V, eff. June 
14, 1940, 5 Fed. Reg. 2423, 54 Stat. 1238.) 

109b. Same; extra compensation; payment. 

The said extra compensation shall be paid by the master, owner, agent, or 
consignee of such vessel or other conveyance arriving in the United States from 
a foreign port to the Attorney General, who shall pay the same to the several 
immigration officers and employees entitled thereto as provided in section 109a 
of this title. Such extra compensation shall be paid if such officers or employees 
have been ordered to report for duty and have so reported, whether the actual 
inspection or examination of passengers or crew takes place or not: Provided, 
That this section shall not apply to the inspection at designated ports of entry 
of passengers arriving by international ferries, bridges, or tunnels, or by air- 
craft, railroad trains, or vessels on the Great Lakes and connecting waterways, 
when operating on regular schedules. 

109c. Same; disposition of money received as extra compensation. 

Moneys collected on or after July 1, 1941, as extra compensation for overtime 
service of inspectors and employees of the Immigration Service pursuant to 
sections 109a and 109b of this title, shall be deposited in the Treasury of the 
United States to the credit of the appropriation for the payment of salaries, field 
personnel of the Immigration and Naturalization Service, and the appropriation 
so credited shall be available for the payment of such compensation. 


There is nothing in the wording of the proviso contained in the 
Departments of State, Justice, and Commerce, and the Judiciary 
Appropriation Act, 1948, Public Law 166, 61 Stat. 292, quoted in your 
letter, or in its legislative history, which would warrant a conclusion 
that it was intended to effect the repeal of the above-quoted codified 
provisions of the act of March 2, 1931, as amended; rather, the effect of 
the proviso is to suspend temporarily the extra compensation for over- 
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time service provisions of the said act and to substitute therefor, during 
the effective period of the proviso, the pertinent provisions of the 
Federal Employees Pay Acts of 1945, 59 Stat. 296, and 1946, 60 Stat. 
217. Therefore, your first question and part (a) of your second 
question are answered in the negative and parts (b) and (c) of your 
second question in the affirmative. Also, the general rule applicable 
in such cases would require that all excess receipts derived from 
services rendered pursuant to the act of March 2, 1931, be covered into 
the Treasury as miscellaneous receipts in the absence of express 
statutory authority otherwise (see section 3617, Revised Statutes; 10 
Comp. Gen. 382; 15 id. 352; 20 id. 280; 21 id. 880; 23 id. 986). Your 
third and fifth questions are answered accordingly. 

With respect to your fourth question, there is nothing in the legis- 
lative history of the proviso, or otherwise, indicating an intention on 
the part of the Congress that the proviso should be considered appli- 
cable to funds other than those appropriated for the Immigration and 
Naturalization Service by the act of July 9, 1947. 

In the light of the factual circumstances, no objection will be inter- 
posed by this office to a continuation of the existing administrative 
definition of “time on duty” in connection with cases in which liability 
for payment of compensation for overtime attaches to carriers under 
the provisions of the act of March 2, 1931, as amended. 


(B-67907) 


SALE OF USED VEHICLES—APPLICATION OF PROCEEDS TO PURCHASE 


PRICE OF NEW VEHICLES IN EXCESS OF APPROPRIATION LIMI- 
TATION 


The authority in section 8 of the administrative expense statute of August 2, 1946, 
for application of the proceeds of sale of old vehicles toward the purchase of 
new may be exercised, in the case of passenger vehicles, only in connection 
with the purchase of vehicles which have been specifically authorized in the 
applicable appropriation act pursuant to the provisions of section 16 (a) of 
said act, and may not be regarded as authority for the sale of old vehicles 
and the use of the proceeds thereof without regard to the appropriation 


limitation respecting the number of passenger vehicles which may be 
purchased. 


Comptroller General Warren to the Secretary of the Treasury, August 20, 1947: 


Consideration has been given to your letter of July 7, 1947, as 
follows: 


For several years the acts appropriating funds for the Treasury and Post 
Office Departments have authorized the Bureau of Internal Revenue to purchase 
a limited number of automobiles for use in the field service of the Alcohol Tax 
and Intelligence Units of that Bureau. Against the limitation set forth in the 
appropriation acts have been charged the purchase of new vehicles, vehicles 
obtained by transfer from other agencies and those acquired under Title III, 
Liquor Law Repeal and Enforcement Act, by the payment of allowed liens. 
Under authority of the general provisions of the several Independent Offices 
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Appropriations Acts, old automobiles have been traded in or sold at the time new 
vehicles were purchased. In no year has the number of automobiles purchased 
exceeded the limitation set forth in the acts appropriating funds for the Bureau 
of Internal Revenue for that year. 

Normally, replacement automobiles for the Alcohol Tax and Intelligence Units 
are obtained through forfeiture and acquisition of vehicles seized for violations 
of the Internal Revenue Laws except in the Pacific Coast area, where the outright 
purchase of vehicles has been necessary because sufficient serviceable automobiles 
are not seized and forfeited. However, due to wartime restrictions on raw 
materials, and the nonproduction of automobiles for civilian use, the Bureau of 
Internal Revenue has been acquiring only a small portion of the necessary replace- 
ments with the result that there is in operation an accumulation of old, worn-out 
automotive equipment, which is dangerous to drive and expensive to operate 
(as much as 6 cents per mile for gasoline, oil and repairs in some areas). 

In view of the foregoing it is the desire of the Bureau of Internal Revenue to 
sell a number of the old vehicles and in accordance with authority contained in 
Section 8 of the Act of August 2, 1946, Public Law 600, 79th Congress, 2nd Session, 
apply the proceeds of sale on the purchase of new automobiles. The question has 
arisen whether the limitation in the appropriation act would preclude the purchase 
of automobiles in excess of such limitation if the purchase price were paid—not 
from appropriated funds—but entirely from the proceeds of sale of old 
unserviceable automobiles. 

Section 8, Public Law 600, reads as follows: 

“In purchasing motor-propelled or animal-drawn vehicles or tractors, or road, 
agricultural, manufacturing, or laboratory equipment, or boats, or parts, acces- 
sories, tires, or equipment thereof, or any other article or item the exchange of 
which is authorized by law, the head of any department or his duly authorized 
representative may exchange or sell similar items and apply the exchange allow- 
ances or proceeds of sales in such cases in whole or in part payment therefor: 
Provided, That any transaction carried out under the authority of this section 
shall be evidenced in writing.” 

The Treasury and Post Office Departments Appropriation Act, 1947, Public 
Law 518—79th Congress—2nd Session, provides funds “for the purchase (not 
to exceed thirty-four), hire, maintenance, repair, and operation of motor pro- 
pelled or horse-drawn passenger-carrying vehicles when necessary, for official 
use of the Alcohol Tax and Intelligence Units in field work.” A similar provision 
is contained in the text of the 1948 Appropriation for the Bureau of Internal 
Revenue. 

The Bureau of Internal Revenue has already placed with the Bureau of 
Federal Supply purchase authority for 20 new automobiles and has listed certain 
vehicles to be traded in or sold as credit towards the cost of the new automobiles. 
These 20 cars, plus 14 which will be acquired through the payment of allowed 
liens, make up the total number of 34 authorized to be purchased from the 
Bureau’s 1947 appropriation. However, as stated above, the Bureau of Internal 
Revenue is operating, and has on hand,-a number of old, unserviceable automo- 
biles which it desires to sell and replace with as many new automobiles as the 
proceeds of sale will cover. This procedure, if permissible, would result in 
the Bureau purchasing more than 34 automobiles during the fiscal year, but 
the purchase price would be paid from funds derived from the sale of old 
automobiles, and not from appropriated funds. 

Your decision is therefore requested regarding the following: 

1. Would the limitation as to the number of automobiles which may be 
purchased in the appropriation for collecting the internal revenue prohibit the 
purchase by the Bureau of Internal Revenue of more than 34 automobiles 
during the Fiscal Year 1947 (or 1948) if the funds for the purchase of the 
excess number are obtained solely from the proceeds of sale of old and un- 
serviceable automobiles? 

2. If, by reason of the fact that proceeds of sale of old automobiles are 
deposited to the credit of the appropriation for collecting the internal revenue, 
it should be held that the purchase of vehicles as indicated in (1) above is a 
purchase from the appropriation and is therefore subject to the limitation 
contained therein as to the number of automobiles which may be purchased, 
your advice is requested whether the proceeds from the sale of old automotive 
equipment may be deposited in a special account and new automobiles pur- 
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chased from such account without reference to the appropriation for collecting 
the internal revenue or the limitations contained therein. 


Section 5 of the act of July 16, 1914, 5 U. S. C. 78, as amended by 
section 16 (a) of Public Law 600, approved August 2, 1946, 60 Stat. 
§10, provides, in part, as follows: 

(a) Unless specifically authorized by the appropriation concerned or other 
law, no appropriation shall be expended to purchase or hire passenger motor 
vehicles for any branch of the Government other than those for the use of 


the President of the United States, the secretaries to the President, or the 
heads of the executive departments enumerated in 5 U. 8. C. 1. 


* * * * * * * 


(d) In the budgets for the fiscal year 1948 and subsequent fiscal years there 
shall be submitted in detail estimates for such necessary appropriations as are 
intended to be used for purchase or hire of passenger motor vehicles or for 
purchase, maintenance, or operation of aircraft, specifying the sums required, 
the public purposes for which said conveyances are intended, the number of 
currently owned conveyances to be continued in use, and the officials or em- 
ployees by whom all of such conveyances are to be used. 


As a general rule the proceeds of sale of old equipment under the 
control of the various agencies of the Government are required by law 
to be deposited and covered into the Treasury as miscellaneous re- 
ceipts. See section 3618, Revised Statutes, 31 U. S. C. 487, and section 
30 (a) of the Surplus Property Act of 1944, 58 Stat. 781. Hence, 
section 8 of Public Law 600, 60 Stat. 808, cited in your letter, repre- 
sents an exception to the foregoing rule to the extent that, in the 
purchase of new equipment of the types specified therein, similar 
items of equipment may be sold or exchanged and the proceeds or 
allowance applied to the purchase price of the new equipment. The 
result is that the appropriation from which payment for the new 
equipment is made is depleted only by the amount, if any, by which 
the price of the new equipment exceeds the amount received for the 
used equipment—regardless of whether the amount received for the 
used equipment is in the form of cash or an exchange allowance. In 
that connection, it is important to note that it is the practice to base 
appropriation estimates upon the net—rather than the gross—amount 
necessary to purchase new equipment for the ensuing fiscal year. 
Therefore, while it might be that the proceeds of sales are not, in a 
technical sense, appropriated funds, yet, since said proceeds other- 
wise would be for deposit into the Treasury as a miscellaneous re- 
ceipt, and as it is evident that the amounts of funds appropriated 
by the Congress for the purchase of new equipment are fixed in con- 
sideration of the fact that said proceeds will supplement the funds 
made available, it would seem reasonable to conclude that, under 
section 8 of Public Law 600, proceeds of sales may be applied to the 
purchase price of new vehicles only when the purchase is being made 
pursuant to specific authority contained in a particular appropria- 
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tion act. To hold otherwise, would result in the use by Departments— 
without the approval of the Congress—of funds which are required 
by law to be deposited into the Treasury. Hence, so far as concerns 
the acquisition of passenger-carrying vehicles, the said section 8 
may not be regarded as authorizing the sale of old vehicles and the 
use of the proceeds thereof without limitation but that such au- 
thority may be exercised only in connection with the purchase of a mo- 
tor vehicle which has been specifically authorized by the Congress 
pursuant to the above quoted provisions of section 16 (a) of Public 
Law 600. 

In the instant case, the specific authority of law for the purchase 
of motor vehicles—as required by the referred-to section 16 (a) 
of Public Law 600—is contained in the appropriation for the Bureau 
of Internal Revenue for the fiscal year 1948 (Public Law 147, ap- 
proved July 1, 1947, 61 Stat. 220), and the number of vehicles au- 
thorized to be acquired therein expressly is limited to 34. Since it is 
indicated in your letter that steps have been taken to obtain the total 
number of vehicles thus authorized, there is perceived no proper 
basis for invoking the procedure contemplated by section 8, supra, 
by utilizing the proceeds of sale of old vehicles in order to obtain addi- 
tional vehicles in excess of 34. In such circumstances, the disposi- 
tion of such proceeds is controlled solely by the provisions of the 
statutes hereinabove referred to which direct the deposit thereof into 
the Treasury as miscellaneous receipts. 

Moreover, it is noted from the Budget for the fiscal year 1948, at 
page 806, that, in compliance with the requirements of section 5 (d) 
of the 1914 statute, supra, there was presented to the Congress a 
statement of proposed obligations to be incurred by the Bureau of 
Internal Revenue for the purchase of passenger motor vehicles for the 
current fiscal year, from which it appears that 34 motor vehicles are 
to be purchased and 20 to be exchanged, the net cost of such pur- 
chases to be $19,600, with 1,360 old vehicles still to remain in use. 
Obviously, it was upon the basis of these representations as to the 
needs of the Bureau of Internal Revenue that the Congress spe- 
cifically limited the Bureau’s motor vehicle acquisitions for the fiscal 
year 1948. I cannot but observe that to permit the acquisition of 
vehicles in excess of 34 would directly contravene the express will 
of the Congress. 

In view of the foregoing, the first question presented in your letter 
is answered in the affirmative. As to the second question, you are 
advised that, except in connection with a purchase of new vehicles 
specifically authorized by law, there is no authority for depositing 
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the proceeds of the sales of old cars either to the credit of the ap- 
propriation for collecting the internal revenue or into a special de- 
posit account. Said proceeds are for deposit with the Treasury as 
miscellaneous receipts. 


(B-67952) 


COMPENSATION—PROMOTIONS—INITIAL SALARY RATE—FOREIGN 
SERVICE RESERVE OFFICERS 


Foreign Service Reserve officers, who are on a parity with Foreign Service officers 
with respect to the classes to which they are appointed or assigned and the 
salaries they receive, may, in view of the fact that Foreign Service officers 
are promoted “by appointment to a higher class” in accordance with the 
provisions of sections 621, 622, and 623 of the Foreign Service Act of 1946 
“at the minimum rate” provided for such higher class pursuant to section 
413 (b) of said act, be promoted from one class to the next higher class only 
at the minimum rate provided for such higher class. 


Comptroller General Warren to the Secretary of State, August 20, 1947: 


There has been considered your letter of July 10, 1947, reference 
Le/A, as follows: 


Section 624 of the Foreign Service Act of 1946 provides that: 

“Any Reserve Officer may receive promotions from one class to a next higher 
class in accordance with regulations prescribed by the Secretary.” 

In preparing the regulations under the foregoing section of the Act, a question 
has arisen whether a Reserve Officer may, upon promotion from one class to 
another, receive a rate higher than the lowest rate in the class to which he is 
promoted, or, to put it conversely, whether he must necessarily receive the lowest 
rate of that class. If possible, it is desired, in the interests of administrative 
flexibility, to permit the Reserve Officer who has been promoted to receive any 
one of the rates of the class to which he is promoted. It is believed that Section 
624, since it imposes no limits upon the discretion of the Secretary, is sufficiently 
broad in its language to justify the desired interpretation. As, however, the 
question is not entirely free from doubt, your advice would be appreciated. 


Sections 412, 413, and 414 of the Foreign Service Act of 1946, 60 
Stat. 1003, provide as follows: 


Sec. 412. There shall be seven classes of Foreign Service officers, including the 
class of career minister. The per annum salary of a career minister shall be 
$13,500. The per annum salaries of Foreign Service officers within each of the 
other classes shall be as follows: 

Class 1, $12,000, $12,400, $12,800, $13,200, $13,500 ; 

Class 2, $10,000, $10,350, $10,700, $11,050, $11,400, $1 vo $11,900 ; 

Class 3, $8,000, $8,300, $8,600, $8,900, $9,200, $9,500, $9,800, $9,900 ; 

Class 4, $6,000, $6,300, $6,600, $6,900, $7,200, $7,500, $7 800, $7,900 ; 

Class 5, $4,500, $4,700, $4,900, $5,100, $5,300, $5,500, $5,700, $5,900 ; 

Class 6, $3,300, $3,500, $3,700, $3,900, $4,100, $4,300, $4,400. 


SALARIES AT WHICH FOREIGN SERVICE OFFICERS MAY BE APPOINTED 


Sec. 413. (a) A person appointed as a Foreign Service officer of class 6 shall 
receive salary at that one of the rates provided for that class by section 412 
which the Secretary shall, taking into consideration his age, qualifications, and 
experience, determine to be appropriate for him to receive. 

(b) A person appointed as a Foreign Service officer of classes 1 through 5, 
inclusive, shall receive salary at the minimum rate provided for the class to 
which he has been appointed. 
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FOREIGN SERVICE RESERVE OFFICERS 


Sec. 414. (a) There shall be six classes of Foreign Service Reserve officers, 
referred to hereafter as Reserve officers, which classes shall correspond to 
classes 1 to 6 of Foreign Service officers. 

(b) A Reserve officer shall receive salary at any one of the rates provided 
for the class to which he is appointed or assigned in accordance with the 
provisions of section 523. 

(c) A person assigned as a Reserve officer from any Government agency shall 
receive his salary from appropriations provided for the Department during the 
period of his service as a Reserve officer. 


Section 523 of said statute, 60 Stat. 1009, provides that the class 
to which a Reserve officer “shall be appointed or assigned shall depend 
upon his age, qualifications, and experience,” and section 414 (b), 
supra, states that he shall receive salary “at any one of the rates” 
provided for such class. Thus, it seems clear that a Reserve officer’s 
age, qualifications, and experience constitute factors which are re- 
quired to be considered in determining the class to which he should 
be appointed initially, and in fixing his initial salary “at any one 
of the rates” provided for such class. As shown under section 413 
(a), supra, those factors as to a person’s age, qualifications, and ex- 
perience also are required to be considered in fixing the initial salary 
of Foreign Service officers of class 6 “at that one of the rates” pro- 
vided for such class. However, it is stipulated under section 413 (b), 
supra, that a person appointed as a Foreign Service officer of class 1 
through 5 shall receive salary “at the minimum rate provided for the 
class to which he has been appointed.” 

The fact that the class to which Foreign Service Reserve officers 
are appointed or assigned, and the salaries they receive, are the same 
as those of Foreign Service officers indicates that there was an inten- 
tion on the part of Congress to place Foreign Service Reserve officers 
and Foreign Service officers upon an exact equality for pay purposes. 
See, in that connection, section 625 of the act, 60 Stat. 1014, which 
shows that Reserve officers are given the same rights to in-class salary 
increases as Foreign Service officers. : 

In view thereof and since the promotion of Foreign Service officers 
“by appointment to a higher class” in accordance with provisions of 
sections 621, 622, and 623 of the statute, 60 Stat. 1014, ean be made 
only “at the minimum rate” provided for such higher class (see sec- 
tion 413 (b), swpra), you are advised that Foreign Service Reserve 
officers properly may be promoted from one class to the next higher 
class only at the minimum rate provided for such next higher class. 
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(B-60093) 


PROPERTY—PRIVATE—SEIZURE BY CUSTOMS OFFICIALS—APPROPRI- 
ATION CHARGEABLE WITH COST OF SEIZURE, LIENS, ETC. 


The expenses of seizure, storage, and disposition of merchandise, vehicles, etc., 
seized by customs officers under the authority of Title VI of the Espionage 
Act for violation of the Export Control Act of 1940, accruing prior to the date 
process for the arrest of such property is served by a representative of the 
Department of Justice in connection with the institution of in rem forfeiture 
proceedings—or, if no process be issued, prior to the date such department 
takes possession thereof—are chargeable to the appropriation “Collecting 
the Revenue from Customs,” but expenses accruing thereafter are chargeable 
to the appropriation “Salaries and Expenses of Marshals, etc., Department 
of Justice.” 

Where a lien against an automobile, representing expenses accruing prior to 
seizure thereof by customs officers under the authority of Title VI of the 
Espionage Act for violation of the Export Control Act of 1940, was filed with 
the collector of customs pursuant to section 564 of the Tariff Act of 1930 
before the automobile had been forfeited and turned over to the collector for 
official use as a result of in rem proceedings in which the lienor did not 
intervene, the appropriation “Collecting the Revenue from Customs” is 
chargeable with the cost of discharging the lien in aceordance with the 
provisions of section 305 of the Liquor Law Repeal and Enforcement Act. 


Comptroller General Warren to the Secretary of the Treasury, August 22, 1947: 


Consideration has been given to your letter dated June 6, 1947, as 
follows: 


Reference is made to a communication dated March 18, 1947 (Misc—2600501- 
CTL), from the Claims Division, General Accounting Office, relative to a lien in 
the amount of $135.92 for ocean freight charges, tax, and wharfage, filed by the 
West Palm Beach Terminal Company of West Palm Beach, Florida, in connection 
with the seizure of a Buick sedan subsequently forfeited to the Government and 
awarded for official use. 

The collector of customs at Tampa, Florida, reports that a warrant for the 
detention of the automobile was issued by the District Judge for the Southern 
District of Florida on May 27, 1946, and that the automobile was declared 
forfeited and awarded for official use by the court on October 9, 1946. 

The notice of lien for $135.92 was filed by the West Palm Beach Terminal 
Company with the deputy collector of customs at West Palm Beach on July 15, 
1946, and on July 18, 1946, the United States attorney was informed of the fact 
that a lien had been filed. However, the West Palm Beach Terminal Company 
did not file a notice of lien with the court nor did it file any answer to the libel, 
and the court forfeited the automobile to the United States and directed the 
marshal to deliver the automobile to the collector of customs at Tampa for official 
use without reference to the lien. 

The original notice of lien for freight, oo affidavit of claimant, and an 
attested copy of the order of the court are enclosed for your consideration. 

You request to be advised whether there is any valid reason why the appro- 
priation “Collecting the Revenue from Customs” should not be charged with 
expenses incurred in connection with the seizure, storage, and disposition of 
property seized under Title VI of the Espionage Act by customs officers as in 
violation of the Export Control Act, which accrue prior to the service of process 
by a United States marshal or, in the absence of process, prior to the date on 
which the marshal takes possession of the property. 

The Department is at present awaiting a decision on this question from your 
office, a number of cases involving the payment of expenses in connection with 
the seizure of automobiles on the Mexican border under export control laws 
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having been submitted to you for direct settlement. It is understood that these 
cases are now pending in the Claims Division of your office. This Department 
has consistently taken the position that such expenses are not payable from the 
customs appropriation. The pertinent portion of that appropriation provides 
“for the cost of seizure, storage, and disposition of any mechandise, vehicle and 
team, automobile, boat, air or water craft, or any other conveyance seized under 
the provisions of the customs laws.” (Public Law 518, 79th Cong., page 6.) 
[Italics supplied. ] 

From an abstract point of view it would seem obvious that export control laws 
are not “customs laws.” They involve no revenue and our tariff laws are con- 
cerned only with imports except as to those which provide for exportation to 
secure relief from duties or other restriction incurred by reason of a previous 
importation. So far as the enforcement of export control laws is concerned, 
the Customs Service merely acts as agent for other Government agencies. In a 
ease decided by you on November 18, 1927 (A-20406; 7 Comp. Gen. 337), it was 
held that sections 4337 and 4377 of the Revised Statutes were not customs laws 
within the meaning of section 3072 R. 8. (providing for compensation to in- 
formers), even though they were held in Maul v. United States, (274 U. 8. 501) 
to be laws respecting the revenue. That decision woul'l seem to be a persuasive, 
if not a conclusive, answer to the question upon which you request advice. 

This Department is of the opinion that the customs appropriation is not 
available for the payment of the lien above referred to filed by the West Palm 
Beach Terminal Company. It is not an expense of seizure and forfeiture. Note 
section 613, Tariff Act of 1930, providing separately for payment from the pro- 
ceeds of sale of forfeited merchandise of expenses of seizure, forfeiture, and sale, 
and of “liens for freight, charges, and contributions in general average.” 

Section 304 of the Liquor Law Repeal and Enforcement Act (U. S. C., title 40, 
sec, 304j) provides for payment from the appropriation of an agency receiving 
forfeited property for official use of “any lien recognized and allowed pursuant to 
law.” This might be deemed sufficient authority for payment of the lien in 
question from the customs appropriation if the automobile can be considered 
“imported merchandise.” However, section 564 of the Tariff Act of 1930 provides 
in pertinent part for the filing with the collector of customs of a notice of lien 
upon any “imported merchandise * * * taken possession of by him.” [Italics 
supplied.] The car in question was exported without a license und was brought 
back by the owner because of the investigation being made as to the legality of its 
exportation, whereupon it was placed under seizure for violation of the export 
control laws. Although the car was physically brought into the United States 
from Cuba and taken possession of by the collector, it was not imported in the 
ordinary sense, since it was not intended to be entered into the commerce of the 
country but was brought back for the purpose of surrender to the Government. 

Moreover, although the United States attorney was advised of the existence 
of the lien, it seems never to have been brought to the attention of the court 
in the libel proceedings. The judgment of the court decreed that “default be 
and the same is hereby entered against the said automobile hereinabove described 
and all persons claiming any right, title or interest in and to the same are held 
in contumacy and default” and that “the aforesaid automobile be and the same 
is hereby condemned and forfeited to the United States.” Inasmuch as the 
lienor did not intervene in the Tibel proceedings and the lien was not considered 
by the court, there is considerable doubt whether the lien has been “recognized 
and allowed pursuant to law” within the meaning of section 304 of the Liquor 
Law Repeal and Enforcement Act, supra, and it may be that the lienor’s rights 
have been foreclosed by the judgment of the court. 


The appropriation “Collecting the Revenue from Customs” for the 
fiscal year 1947, 60 Stat. 572, 573, provides, in pertinent part, as follows: 


Salaries and expenses: For collecting the revenue from customs, for enforce- 
ment, as specified in Executive Order 9083, of certain navigation laws, for the 
detection and prevention of frauds upon the customs revenue, and not to exceed 
$100,000 for the securing of evidence of violations of the customs and navigation 
laws; * * * for the cost of seizure, storage, and disposition of any mer- 
chandise, vehicle and team, automobile, boat, air or water craft, or any other 
conveyance seized under the provisions of the customs owe; * ° 
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Identical provisions were contained in the Treasury Department ap- 
propriation acts for the fiscal years 1944, 57 Stat. 256; 1945, 58 Stat. 
200 ; and 1946, 59 Stat. 60. 

In decision dated April 16, 1947, B-62620, to the Attorney General, 
with respect to the question as to whether property seized by customs 
officers under the authority of Title VI of the Espionage Act of 1917 
(section 401, et seg., Title 22, United States Code), may be regarded 
as having been “seized under the provisions of the customs laws,” it 
was stated: 


The New Century Dictionary (1938 edition) defines the word “customs” as 
“duties imposed by law on imported or * * * exported goods; the govern- 
mental department employed in collecting such duties.” The Dictionary of Ameri- 
can History (1940 edition) lists as one of the chief functions of custom houses 
in the United States “the enforcement of laws restricting imports and exports.” 
Thus, the phrase “customs laws” has at least two well-recognized meanings. 
First, it may refer only to those laws which relate to duties imposed on imports 
or exports; secondly, it may have reference to those laws which pertain to any 
of the activities generally associated with the governmental department employed 
in collecting duties on imports or exports—in the United States the Bureau of 
Customs—including the enforcement of laws restricting imports or exports. 
The legislative histories of various acts appropriating funds for the activities 
of the Treasury Department which have been passed since March 25, 1940, the 
date of the passage of the Treasury Department Appropriation Act, 1941, 54 Stat. 
55, indicate that Congress intended the phrase “customs laws” used in the ap- 
propriation “Collecting the Revenue from Customs” appearing in the Treasury 
Department appropriation acts passed since such date to include laws pertaining 
to the control of exports. See the testimony of the Commissioner of Customs, 
W. R. Johnson, in House Hearings, Treasury Department Appropriation Bill for 
1941, page 224; House Hearings, Treasury Department Appropriation Bill for 
1942, pages 205, 209; House Hearings, Treasury Department Appropriation Bill 
for 1943, page 120; House Hearings, First Supplemental National Defense 
Appropriation Bill for 1943, page 110. See, also, the House Report on the 
Treasury Department Appropriation Bill for 1942, Report No. 60 to accompany 
H. R. 3205, 77th Congress, Ist session, February 10, 1941, page’9. 

Since Title VI of the so-called Espionage Act, supra, authorizes the seizure 
of goods sought to be exported in violation of law and authorizes seizures thereof 
to be made by customs officers, as well as by marshals, that act partakes of a 
“customs law” within the meaning of that phrase as it is used in the appropriation 
“Collecting the Revenue from Customs” appearing in the Treasury Department 
appropriation acts passed since March 25, 1940. Accordingly, property seized by 
customs officers under the authority of Title VI of the so-called Espionage Act, 
supra, properly is regarded as “seized under the provisions of the customs laws” 
within the meaning of the language used in that provision of the customs appro- 
priation acts mentioned. 


Thus, the expenses of seizure, storage, and disposition of merchan- 
dise, vehicles and teams, automobiles, boats, air or water craft, or any 
other conveyances seized by the customs officers under the authority 
of Title VI of the Espionage Act for violation of the Export Control 
Act of 1940 (section 701, Title 50, U. S. Code), accruing prior to the 
date on which process for the arrest of such property is served by a 
United States marshal or other representative of the Department of 
Justice in connection with the institution of in rem proceedings for 
forfeiture thereof—or, if no such process be issued, prior to the date 
on which the Department of Justice takes possession thereof—properly 
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are chargeable to the appropriation “Collecting the Revenue from 
Customs.” Expenses accruing thereafter are chargeable to the ap- 
propriation “Salaries and Expenses of Marshals, etc., Department 
of Justice.” However, the claim of the West Palm Beach Terminal 
Company does not involve an expense of seizure, storage, or dispo- 
sition, but involves, rather, expenses—ocean freight, Cuban surcharge, 
Cuban taxes, and wharfage—which apparently accrued prior to the 
seizure of the automobile involved by the customs officials. 

The record indicates that the automobile was seized by customs 
officers on May 20, 1946. The “Notice of Lien for Freight and Affida- 
vit of Claimant,” filed by the claimant with the Collector of Customs, 
West Palm Beach, Florida, is dated July 10, 1946, and was subscribed 
and sworn to on July 15, 1946. The finding of facts, conclusion of law 
and judgment by which the automobile was ordered forfeited and de- 
livered to the Collector of Customs, Tampa, Florida, for official use, 
is dated October 9, 1946. Section 564 of the Tariff Act of 1930 (section 
1564, Title 19, U. S. Code), provides that the Collector of Customs 
shall be notified in writing of the existence of liens for freight, etc., 
and that “if merchandise, regarding which such notice of lien has been 
filed, shall be forfeited or abandoned and sold, the freight charge or 
contribution in general average due thereon shall be paid from the 
receipts of such sale in the same manner as other lawful charges and 
expenses are paid therefrom.” 

The seized property here under consideration was turned over to 
the Collector of Customs, Tampa, Florida, for official use and there 
were, therefore, no proceeds of sale for distribution in accordance with 
section 564 of the Tariff Act of 1930, or otherwise. However, section 
305 of the Liquor Law Repeal and Enforcement Act (section 304j, 
Title 40, U. S. Code) provides, with respect to seized property turned 
over to a Government agency, as follows: 

The appropriation available to any agency for the purchase, hire, operation, 
maintenance, and repair of property of any kind shall be available * * * 
for the payment of any lien recognized and allowed pursuant to law * * *, 

While judgments strictly in rem ordinarily are inter omnes, and ir- 
revocably determine the status or title of the res against all persons 
whether they had other than constructive notice of the litigation, and 
whether they were parties in fact, or not (City of Huntsville v. Good- 
enrath, 68 So. 676), the notice of the lien here involved was timely 
served on the Collector of Customs, West Palm Beach, Florida, pur- 
suant to section 564 of the Tariff Act of 1930. It is understood that 
the automobile had been brought back from Cuba to West Palm 
Beach because of an investigation being conducted into the legality 
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of its exportation. The expenses here under consideration, while not 
expenses of seizure, are nevertheless expenses incurred in returning 
the automobile to the place where seizure was effected. To hold that 
an agency could take forfeited property for use and plead estoppel 
inter omnes to avoid paying expenses incurred in connection there- 
with, of which it had been duly notified as provided by law, would 
be in direct contravention of the intent of the Congress that agencies 
to whom forfeited property is awarded for use should pay valid liens 
in connection therewith, as evidenced by the enactment of section 
305 of the Liquor Law Repeal and Enforcement Act, supra. 

Accordingly, since articles seized by customs officials and for- 
feited under Title VI of the Espionage Act for violations of the Ex- 
port Control Act are seized under the provisions of the customs 
laws, and since the automobile involved was turned over to the Col- 
lector of Customs for use, the claim of the West Palm Beach Ter- 
minal Company will be paid from the appropriation, “Collecting the 
Revenue from Customs.” Similarly, so much of the other claims, 
referred to in your letter as pending in the Claims Division of this 
office, as represent expenses of seizure, storage, and disposition of 
seized merchandise or articles, accrued prior to the date on which 
process for the arrest of such property was served by the United 
States marshal, or other representative of the Department of Jus- 
tice, in connection with the institution of in rem proceedings for 
forfeiture thereof, or, if no such process be issued, prior to the date 
on which the Department of Justice took possession thereof, will be 
paid from that appropriation. Cf, 14 Comp. Gen. 880. 


(B-67863) 


EMPLOYEES ENTERING MILITARY SERVICE—PAYMENTS FOR LEAVE; 
REEMPLOYMENT RIGHTS, ETC. 


The act of August 1, 1941, as amended, respecting payment for the annual leave of 
employees entering upon military duty, has not been affected by the expira- 
tion of most of the provisions of the Selective Training and Service Act of 
1940, as amended, or other factors, so that an employee entering upon military 
duty at the present time may be paid a lump sum for his annual leave 
pursuant to said 1941 act, as amended, and in accordance with section 1 
of the act of December 21, 1944. 

It is within administrative discretion, in the case of employees entering upon 
military duty at the present time, either to place the employee on furlough 
or leave without pay while in the military service or to separate him from 
the rolls; and regardless of which action is taken, any reemployment, etc., 
rights the employee may have will be for determination in accordance with 
such laws and applicable regulations as may be in effect at the time the 
employee is released from active military service. 








116 DECISIONS OF THE COMPTROLLER GENERAL (27 


Comptroller General Warren to the Secretary of Commerce, August 22, 1947: 
Reference is made to your letter of July 8, 1947, as follows: 


An employee of the Weather Bureau of the Department of Commerce is being 
commissioned in the Army. His last day of active service in the Weather Bureau 
was June 20, 1947. He has requested that he be granted military furlough 
effective with June 23, 1947, the first day of the workweek following termination 
of duty in the Weather Bureau, and that he be paid a lump sum for the accumu- 
lated and accrued annual leave remaining to his credit. 

Provision is made in the Act of December 21, 1944, 58 Stat. 845, for election by 
an employee to be paid in a lump sum for his leave under the Acts of August 1, 
1941, 55 Stat. 616, and April 7, 1942, 56 Stat. 200, which Acts are incorporated in 
5 U. S. C. 6la reading as follows: 

“6la. Pay or credit for accumulated leave of employees ordered to active 
military or naval duty. 

“Employees of the United States Government, its Territories or possessions, or 
the District of Columbia (including employees of any corporation created under 
authority of an Act of Congress which is either wholly controlled or wholly owned 
by the United States Government, or any corporation, all the stock of which is 
owned or controlled by the United States Government, or any department, agency, 
or establishment thereof, whether or not the employees thereof are paid from 
funds appropriated by Congress), who, subsequent to May 1, 1940, shall have 
entered upon active military or naval service in the land or naval forces of the 
United States by voluntary enlistment or otherwise, shall be entitled to receive, 
in addition to their military pay, compensation in their civilian positions covering 
their accumulated or current accrued leave, or to elect to have such leave remain 
to their credit until their return from active military or naval service. (Aug. 1, 
1941, ch. 348, Sec. 1, 55 Stat. 616, as amended Apr. 7, 1942, ch. 220, 56 Stat. 200.)” 

Employees of the Department were placed on military furlough when called 
to active service under the Selective Training and Service Act of 1940, approved 
September 16, 1940, 54 Stat. 885, and paid for accumulated and accrued annual 
leave in accordance with the provisions of the Acts of August 1, 1941, April 7, 
1942, and December 21, 1944. The Acts of August 1, 1941, and April 7, 1942, 
while apparently not amendments to the Act of September 16, 1940, were en- 
acted principally for the benefit of employees affected by that Act. However, 
since the Act of September 16, 1940, has lapsed, your decision is requested as to 
the authority of a Government Department to place on military furlough an em- 
ployee who now volunteers for military service and to pay him a lump sum for his 
accumulated and accrued annual leave when so placed on military furlough. 

As other cases are expected to occur in the near future, your early decision 
would be helpful to the Department in effecting prompt settlement with the 
personnel involved. 


While the largest group of employees benefited by the act of August 
1, 1941, 55 Stat. 616, and the act of April 7, 1942, 56 Stat. 200,5 U.S.C. 
61a, quoted in your letter, supra, consists of employees inducted into 
service in accordance with the. provisions of the Selective Training 
and Service Act of 1940, approved September 16, 1940, 54 Stat. 885, 
as amended, the said acts are broad enough to cover all employees 
entering active military or naval service in the land and naval forces 
whether through operation of the Selective Training and Service Act 
of 1940, as amended, or through other provisions of law. Examina- 
tion of the statutes cited, as well as related laws, fails to disclose any 
reason for concluding that the provisions of 5 U. S. C. 61a no longer 
are for application merely because of the expiration of most of the 
provisions of the Selective Training and Service Act of 1940, as 
amended, or for any other reason. As to those portions of the Selective 
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Training and Service Act of 1940, as amended, which have not expired 
and which still are in effect, see section 7 of Public Law 473, approved 
June 29, 1946, 60 Stat. 342. Accordingly, and since the employee here 
involved has requested payment of a lump sum for all accumulated 
and accrued annual leave, payment may be made to him pursuant to 
the act of August 1, 1941, as amended, swpra, and in accordance with 
the provisions of section 1 of the so-called, “lump sum leave law,” 
Public Law 525, approved December 21, 1944, 58 Stat. 845. 

Whether a person entering active military or naval service in the 
land or naval forces of the United States shall be placed on furlough 
or leave without pay or separated from the rolls has been held to be 
primarily a matter for administrative determination. See 20 Comp. 
Gen. 158, 167, 847 ; 21 id. 403. Therefore, it is concluded that it is within 
your discretion to place the employee on furlough while in the mili- 
tary service, provided, of course, that personnel action inconsistent 
with such a procedure already has not been taken. See in that con- 
nection 21 Comp. Gen. 403, at page 406. Regardless of whether the 
employee is placed on furlough or leave without pay or separated from 
the rolls, any rights he may have as to reemployment, etc., will be for 
determining in accordance with such laws and applicable regulations 
as may be in effect at the time the employee is released from active 
military service. 

Your questions are answered accordingly. 


(B-68670) 


CONTRACTS—DAMAGES—DEFAULT UNDER CONTRACT FOR 
EXCHANGE—DISPOSITION OF AMOUNTS RECOVERED 


If a contract for the exchange of silk cartridge-bag cloth for Government-owned 
silk parachute cloth be terminated for nondelivery after the Government 
had delivered the entire quantity, of parachute silk as an advance payment 
of the entire contract consideration, moneys received from sureties in the 
amount of the performance bond, representing the value of the parachute 
silk delivered, may be regarded as in recoupment of the advance payment 
and may be used for replacement purchase; however, moneys recoverable in 
excess of the amount of the bond constitute compensation for loss and damage 
and would be for depositing as miscellaneous receipts pursuant to section 
8617, Revised Statutes. 


Comptroller General Warren to the Secretary of War, August 25, 1947: 

There has been received your letter of August 7, 1947, requesting a 
decision as to whether certain moneys which may be received by the 
War Department as a result of the default of the Grant and Shendell 
Mercantile Corporation under contract No. W-28-017-ORD-1163 are 
required to be deposited and covered into the Treasury as miscellane- 
ous receipts, or whether such moneys properly may be used by the War 
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Department to purchase elsewhere the supplies called for by said 
contract. 

The facts, as stated in your letter, are as follows: Contract No. 
W-28-017-ORD-1163 was entered into with the Grant and Shendell 
Mercantile Corporation on April 2, 1946, as the result of formal ad- 
vertising, and by the terms thereof the contractor agreed to deliver 
to the Government 3,532,812.5 square yards of silk cartridge-bag cloth 
at the rate of 250,000 square yards a month beginning November 1, 
1946, and ending January 1, 1948, in exchange for 1,900,000 square 
yards of silk parachute cloth. Article 30 of the contract provides for 
termination of the contract in the event of default by the contractor, 
for the assessment of excess costs if purchase be made elsewhere, and 
for liquidated damages at the rate of $100 a day for delay in making 
delivery. A surety bond in the amount of $2,000,000 for the faithful 
performance of the contract was required by the invitation for bids, 
and has been furnished. Delivery of the parachute cloth to the con- 
tractor has been made by the Government, but the contractor has failed 
to make delivery of any cartridge-bag cloth, in view of which it is 
contemplated that the contract will be terminated for default. In the 
event of termination it is anticipated that the sureties on the bond will 
not undertake to complete the contract, but will pay over to the War 
Department the full amount of the bond. ° 

You state that the War Department has need for the silk cartridge- 
bag cloth, but that it does not have funds presently available to pur- 
chase such cloth, unless the amount which may be paid by the sureties 
may be so utilized. In view thereof, you request a decision on the two 
following questions: 


1. If the War Department recovers $2,000,000 from the surety, are such funds 
available for use by the War Department for the purchase of silk cartridge-bag 
cloth elsewhere? 

2. If the liability of the contractor, apart from liquidated damages, is deter- 
mined to be in excess of $2,000,000 and sueh excess is recovered, are such monies 
available for use by the War Department for the purchase of silk cartridge-bag 
cloth elsewhere? 


As suggested in your letter, the long established general rule has 
been and is that amounts recovered from defaulting contractors for 
losses or damages resulting from the failure of said contractors to 
perform their contracts must be deposited and covered into the Treas- 
ury as miscellaneous receipts, as required by section 3617, Revised 
Statutes. 23 Comp. Dec. 352; 8 Comp. Gen. 284; 10 zd. 510. Also, it 
is required by section 3618, Revised Statutes, that all proceeds of sales 
of public property shall be similarly deposited and not withdrawn 
without a subsequent appropriation. By reason of said sections 3617 
and 3618, Revised Statutes, as well as sections 3679 and 3732, Revised 
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Statutes, providing respectively that no department of the Govern- 
ment shall expend in any one fiscal year any sum in excess of ap- 
propriations made by Congress for that fiscal year and that no con- 
tract or purchase on behalf of the United States shall be made unless 
the same is authorized by law or is under an appropriation adequate to 
its fulfillment, it has been held that, in the absence of specific statutory 
authority otherwise, any amounts received for Government property 
disposed of either by direct sale or in whole or partial payment for 
new property must be covered into the Treasury as miscellaneous re- 
ceipts. 3 Comp. Gen. 304; 5 id. 798; 15 td. 811; 16 td. 241. As was 
stated in the decision 16 Comp. Gen. 241, 243: 


The exchange of old property in partial payment for new property is in effect 
the sale of the old property and the application of its sale price to the purchase 
price of the new property and as it is obvious that such procedure directly aug- 
ments the appropriations otherwise made available by the Congress for the 
purposes of the spending agency and thus clearly contravenes the statutory 
provisions cited, such procedure may not be viewed as lawful except where it 
is expressly authorized by statute. * * * 


You state in your letter that the instant contract was entered into 
under authority of Public Law 703, 76th Congress, 50 U. S. C. App. 
1171. Said act, approved July 2, 1940, 54 Stat. 712, was extended by 
section 13 of the act of June 5, 1942, 56 Stat. 317, and provides, in 
pertinent part, as follows: 


That (a) in order to expedite the building up of the national defense, he 
Secretary of War is authorized * * * with or without advertising * * 
(3) to enter into such contracts (including contracts * * * for the eae 
of * * * surplus military equipment, munitions, and supplies, for other mili- 
tary equipment, munitions, and supplies of which there is a shortage), and to 
amend or supplement such existing contracts, as jhe may deem necessary to carry 
out the purposes specified in this section 


Thus, there existed statutory authority fey the making of the con- 
tract in question without regard to the usual advertising requirements, 
either as to the new property sought to be acquired or as to the old 
property offered in exchange, and in this respect the statute differs 
from those which authorize the exchange of Government property in 
whole or partial payment for new property of the same type, but 
which contain no exemption from the advertising requirements of 
section 3709, Revised Statutes, as, for example, the act of May 11, 
1939, 53 Stat. 739, considered in decision 19 Comp. Gen. 313 to the 
then Secretary of War. 

Clearly, the instant contract might have provided for the release 
of the parachute silk pro tanto as cartridge-bag silk was received, 
or for the passage of only conditional title thereto to the contractor 
until equivalent deliveries of cartridge-bag silk had been made, in 
either of which events the parachute silk would have remained avail- 
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able to the War Department for further exchange in the event of 
termination of the contract for default. Despite the apparent desir- 
ability of such or similar conditions in the contract, complete and 
unconditional delivery of the parachute silk appears to have been 
made to the contractor, constituting, in effect, an advance payment 
of the entire contract consideration. Consequently, any moneys re- 
ceived by the War Department as a result of the contractor’s de- 
fault—to the extent that they represent the value of the parachute 
silk at the time of the execution of the contract for its exchange— 
may be viewed as constituting a recoupment of such advance pay- 
ment. Such receipts, therefore, properly should not be considered 
as a liquidation of the loss or damage suffered by the Government by 
reason of the contractor’s default, but rather as a restoration to the 
War Department of the consideration which originally was available 
to it for use in exchange for other supplies. Accordingly, no legal 
objection is perceived to the use of such moneys for the purchase 
of cartridge-bag silk from another source in the event the contract 
with the Grant and Shendell Mercantile Corporation is terminated 
for default. 

However, since the invitation to bid stated that the successful bid- 
der would be required to furnish a $2,000,000 performance bond, 
and in view of the fact that the parachute silk was delivered uncon- 
ditionally to the ultimate contractor before any deliveries were re- 
ceived from him—requiring the conclusion that the monetary equiv- 
alent of the consideration originally available to the War Department 
for exchange was considered to be no more than $2,000,000—any 
amounts in addition thereto which may be recovered as a result of 
the contractor’s default necessarily must be viewed as compensation 
for loss or damage occasioned the Government by such default, and 
are required to be deposited and covered into the Treasury as miscel- 
laneous receipts in accordance with section 3617, Revised Statutes. 

Accordingly, your first question is answered in the affirmative, and 
your second question in the negative. 


(B-68709) 


LEAVES OF ABSENCE—ANNUAL—CHARGING OF; MAXIMUM 
ACCUMULATION LIMITATION 


Irrespective of the method used by the particular agency for crediting annual 
leave (at the beginning of the year, on a pay-period basis, etc.), personnel 
subject to the annual leave act of March 14, 1936, for the full calendar year 
1947 should be permitted to charge all annual leave—not exceeding 26 days— 
taken during such year against the 26 days’ annual accrual granted by said 
act, rather than against accumulated leave credit as of the end of the 
preceding calendar year, whether taken before or after an equivalent amount 
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of leave had accrued, only the excess over 26 days to be charged against 
the accumulated leave credit. (Amplified by 27 Comp. Gen. 336.) 

Applying the 90-day maximum annual leave accumulation provisions of the act 
of December 17, 1942, as affected by termination thereof by section 3 of the 
act of July 25, 1947, thus restoring the previously existing 60-day limitation, 
the maximum annual leave which may be credited at the beginning of the 
calendar year 1948 (subject to the 90-day limitation) to employees who had 
60 or more days of leave credit as of July 24, 1947, is the total leave accumu- 
lated on January 1, 1947, plus any accrual thereafter to July 24, 1947, which 
had not been used to that date. 25 Comp. Gen. 341, amplified. (Amplified by 
27 Comp. Gen. 301; id. 373.) 


Comptroller General Warren to the President, United States Civil Service Com- 
mission, August 25, 1947: 


I have your letter of August 11, 1947, as follows: 


Your decision B—52829 of October 10, 1945 (25 Comp. Gen. 341) held that (1) 
annual leave in excess of 60 days—but not exceeding 90 days—accumulated 
pursuant to the act of December 17, 1942, during the national emergency declared 
by the President on September 8, 1939, will be available for use after the termina- 
tion of such emergency period, without limitation as to the time within which it 
may be used; and (2) while, ordinarily, leave accruing during a year does not 
become accumulated leave until the end of that year, annual leave in excess of 
60 days which accrues to an employee within the year in which the national 
emergency is terminated may be treated as accumulated leave under the act of 
December 17, 1942, to the extent of the leave which shall have accrued up to 
the date of such termination and which shall have remained unused up to the 
end of the year. 

Since the termination of the emergency for this purpose by Public Law 239, 
July 25, 1947, a question has arisen regarding the use of current leave by employees 
who have accumulations of more than 60 days. 

We believe the most reasonable and practical method of permitting these 
excess accumulations to continue to be carried forward is to permit the employee 
to use the leave accruing during the current year at any time, without affecting 
his accumulation. Under this method, an employee who had 90 days to his credit 
on July 25, 1947, would carry over 90 days on January 1, 1948, if he had that 
much leave to his credit at that time. In succeeding years he could continue to 
carry over 90 days as of January 1, so long as he had at least 90 days to his credit 
at the close of business the preceding December 31. In determining the maximum 
which could be carried over at the end of each year the leave clerk would have 
only to look at the amount to the employee’s credit on July 25 and December 31, 
1947, and on January 1 and December 31 of each year thereafter. 

The view has been expressed, however, that an employee with such an accumu- 
lation who uses leave during the year in excess of the amount currently accrued 
can only be using a part of his accumulation. For example, an employee with 75 
days to his credit on Friday, July 25, 1947, uses a week’s leave the following 
week. The amount currently to his credit at the end of that week would be 70% 
days (five days used and one-half day earned). Under this theory not more 
than 70% days could be carried over as accumulated leave at the end of the year, 
and any further use of leave before an equivalent amount was earned would 
further decrease the accumulation, even though the employee arrived at the end 
of the year with 75 days to his credit. To determine the maximum which could 
be carried over at the end of any year, the leave clerk would have to find the 
lowest amount to which the employee’s leave account fell at any time during the 
year. A variation of this theory would require the same result only in those 
cases where the employing agency does not permit advance use of the current 
year’s annual leave. According to this latter theory, if the employee is one of 
a class which the employing agency permits to use advance annual leave, he 
could use the current year’s unearned leave and keep his accumulation intact; 
if he is not an employee who could use advance annual leave if he had no leave, 
then he is prevented from using the leave he will earn in the current year, even 
though he has a large accumulation. As a practica] matter this procedure would 
probably create confusion throughout the leave system: since some agencies 
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have a policy or regulation forbidding the use of advance annual leave in any 
case; in some departments the policy is determined by each field establishment ; 
in others the privilege is given only to certain classes of employees; and in 
others annual leave can be used in advance only upon formal approval by the 
head of the agency or other specific official in each individual case. 

We believe it would be unfortunate if it were found necessary to follow the 
second method in either of its variations. If employees who have excess accu- 
mulations must wait throughout each year until current annual leave is earned 
before they can use it, such requirement will undoubtedly result in forfeitures of 
annual leave. If leave used prior to accrual is charged against accumulations, 
every employee with an accumulation above 60 days would arrive at the end of 
December with at least a few days of the current year’s leave unused, and he could 
not add it to his accumulation. It would probably be impossible for agencies to 
allow all employees who wanted to do so to use annual leave at the end of 
each year. 

Apparently the only way such forfeitures could be avoided this year would be 
for employees to use up so much leave immediately that their accumulations 
would fall well below 60 days. If that were done, the annual leave earned in the 
last part of the year could be added to the accumulation at the end of the year, 
within the 60-day limitation. Even if this were practicable and could be 
approved in all cases by employing agencies, it would involve requiring the 
employees to use up their excess accumulations immediately. While admittedly 
any agency may require its employees to use up their annual leave, we do not 
believe this result should be forced on both the agency and the employee by 
interpretation of the 1942 statute. 

Further, we do not believe the restrictions on use of advance annual leave, and 
the exceptions to the requirement of refund for indebtedness for unearned annual 
leave upon separation, should be considered applicable to current annual leave 
used by employees who have large accumulations of leave. These provisions 
obviously contemplated employees who had no annual leave to their credit. The 
Commission, for example, does not permit its own war-service employees to use 
advance leave. If a war-service employee with no annual leave to his credit 
were permitted to use advance leave, and were then separated by reduction in 
force, he would not be required to refund for the advance. However, if a war- 
service employee with 90 days’ accumulated annual leave to his credit is permitted 
to use the current year’s leave early in the year, we do not believe this should 
be regarded as an advance for which adjustment is excused in case of reduction 
in force. In other words, we do not believe that provisions affecting “advance” 
of annual leave should have any application to the use of the current year’s 
annual leave by employees who have large accumulations. 

We would appreciate your decision as to whether the method of carrying 
forward these accumulations described in the third paragraph of this letter may 
be considered as applicable in all cases. 


Section 1 of the Annual Leave Act of March 14, 1936, 49 Stat. 1161, 
contained the following proviso: 

* * * That the part unused in any year shall be accumulated for succeeding 
years until it totals not exceeding sixty days. 
That proviso was amended by the act of December 17, 1942, 56 Stat 
1052, by addition of the following: 


* * * Provided further, That during the national emergency declared by 
the President of the United States on September 8, 1939, the leave unused by the 
employees of the departments, independent establishments, and agencies, not 
in other form commuted or compensated shall be accumulated for succeeding 
years until it totals not exceeding ninety days: And provided further, That when 
the unused leave accumulated equals or exceeds sixty days in the aggregate, not 
more than fifteen days of unused leave may be further accumulated in any one 
calendar year. 


Said act of December 17, 1942, was repealed by section 3 of the act 
of July 25, 1947, Public Law 239, 61 Stat. 451, in the following 
language: 


In the interpretation of the following statutory provisions, the date when this 
joint resolution becomes effective shall be deemed to be the date of the termina- 
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tion of any state of war heretofore declared by the Congress and of the national 


emergencies proclaimed by the President on September 8, 1939, and on May 27, 
1941 * * *, 


*- * * * * * * 
Act of December 17, 1942 (56 Stat. 1052) * * *. 
Section 30.201 of the Annual and Sick Leave Regulations, effective 
May 1, 1947, provides: 


§ 30.201 Accrual of annual leave. Annual leave shall be credited to employees 
as follows: 


(a) Permanent employees shall be credited with leave at the rate of 1 day per 
bi-weekly pay period; or, the total credit for any calendar year may be given 
at the beginning of the calendar year in which it accrues. The minimum credit 
for leave shall be 4 hours, and additional credits shall be in multiples thereof. 


Section 30.202 of the Annual and Sick Leave Regulations was 
amended after the passage of the act of July 25, 1947, to read: 


§ 30.202 Accumulated annual leave. Accumulated annual leave may be carried 
forward for use in succeeding years until it totals not exceeding 60 days: Pro- 
vided, That additional leave up to 30 days which was accumulated during the 
emergency period from September 8, 1939, to July 25, 1947, and which remains 
unused, may be carried forward into succeeding years until used. (Sec. 7.1 
E. O. 9414, Jan. 13, 1944; 3 CFR 1944 Supp.). 

It is recognized that if the various methods of recording leave ac- 
cruing to an employee during the current fiscal year were permitted 
to govern the right to accumulated leave, there would result, in many 
cases, injustice or inequities as illustrated in your submission. As 
annual leave accruing to an officer or employee constitutes a valuable 
right, the net results of such accumulation or accrual should not be 
dependent upon administrative practices or regulations not applicable 
generally throughout the Government service. Accordingly, each 
officer or employee, subject to the Annual Leave Act of 1936 for the 
full year, should be permitted to charge all annual leave (not exceeding 
26 days) taken during the calendar year 1947 against the 26 days’ 
annual leave granted by the act for that calendar year, irrespective of 
whether taken before or after an equivalent amount of leave had ac- 
crued to his individual account, only the excess leave taken over the 
26 days to be charged against accumulated leave, if any, to his credit 
as of December 31, 1946. 

In 25 Comp. Gen. 341, at page 344, it was stated : 


With respect to question 4, relative to permitting the accumulation of annual 
leave beyond 60 days within a year in which the emergency is declared termi- 
nated, it may be stated that ordinarily leave accruing during a year does not 
become accumulated leave until the end of that year. However, it appears to be 
the intent of the act of December 17, 1942, to authorize the accumulation, within 
the limitations therein specified, of all annual leave wnused during the emergency 
and not commuted or compensated. Effect could be given to this intent without 
doing violence to any rule of construction by allowing the accumulation, subject 
to the limitations as to amounts, at the end of the year in which the emergency 
is declared terminated, of that part of the annual leave which had accrued up to 
the date of such termination and had remained unused to the end of the year. 
Question 4 is answered accordingly. 


Applying the rule stated in that decision, it will be seen that, since 
annual leave in excess of 60 days may not be accumulated after July 








124 DECISIONS OF THE COMPTROLLER GENERAL [27 


24, 1947, the maximum annual leave which officers and employees who 
had to their credit accumulated leave of 60 days or more at the end 
of the calendar year 1946, may have to their credit at the beginning of 
the calendar year 1948 (subject to the 90-day limitation), is the total 
of their accumulated leave as of January 1, 1947, plus the portion of the 
leave which had accrued to them during the period January 1, 1947, 
through July 24, 1947, and which had not been used during said period. 
Officers and employees who, although having less than 60 days’ accumu- 
lated leave as of the close of the calendar year 1946, had a total of ac- 
cumulated and unused accrued leave in excess of 60 days as of the 
close of business J uly 24, 1947—if such leave remains unused during the 
balance of the calendar year 1947—are entitled to credit therefor at 
the beginning of the calendar year 1948. Of course, officers and em- 
ployees having a total of accumulated and unused annual leave of 60 
days or less as of July 24, 1947, are subject to the 60-day leave accumula- 
tion limitation. 

It is believed that the adoption of the above procedure will eliminate 
the inequalities cited in your submission. 


(B-67760) 


QUARTERS ALLOWANCE—FOREIGN SERVICE—CIVILIAN EMPLOYEE 
AND MILITARY MEMBERS OF FAMILY LIVING TOGETHER 


The provisions of paragraph 4, part A, of Budget Circular A-8, July 19, 1946, 
respecting quarters allowances for civilian employees in foreign countries, 
that where two or more members of a family living together are employed 
by the Government, the allowances of such persons shall not in total exceed 
the maximum which might be granted a married employee, are applicable 
to limit the allowance of a civilian employee living with a member of the 
family who is in the military service to an amount which, when added 
to the quarters or rental allowance of the military member, will not exceed 
the maximum allowance for married persons. 


Comptroller General Warren to the Secretary of War, August 26, 1947: 
Consideration has been given to a letter dated July 2, 1947, from 
your predecessor, as follows: 


The Intelligence Division, War Department General Staff, has received sev- 
eral inquiries from their Military Attachés stationed abroad regarding the 
amount properly payable to civilian employees on duty in their offices under 
the act of 26 June 1930 (46 Stat. 818), which reads: 

“That under such regulations as the heads of the respective departments con- 
cerned may prescribe and the President approve, civilian officers and employees 
of the Government having permanent station in a foreign country may be fur- 
nished, without cost to them, living quarters, including heat, fuel, and light, in 
Government-owned or rented buildings and, where such quarters are not avail- 
able, may be granted an allowance for living quarters, including heat, fuel, 
and light, notwithstanding the provisions of section 1765 of the Revised Statutes 
(U. S. C., title 5, sec. 70) : Provided, That said rented quarters or allowances in 
lieu thereof may be furnished only within the limits of such appropriations as may 
be made therefor, which appropriations are hereby authorized: Provided fur- 
ther, That the provisions of this act shall apply only to those civilian officers 
and employees who are citizens of the United States.” 
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Under Bureau of the Budget Circular A-8 dated 19 July 1946, allowances of 
from $300.00 to $600.00 per annum have been established for single employees 
and $500.00 to $900.00 per annum for married individuals under Group 4. 

The questions which have been raised are as follows: 

a. When a single female employee who was drawing the maximum allow- 
ance for unmarried person marries an enlisted man of the first three grades, to 
what allowance is she entitled under the above cited act? No Government quar- 
ters furnished. 

b. When a single female employee who was drawing the maximum allow- 
ance for unmarried person marries an enlisted man below the first three 
grades, to what allowance is she entitled under the above cited act? No Gov- 
ernment quarters furnished. 

c. When a single female employee who was drawing the maximum allow- 
ance for unmarried person marries an Army officer, to what allowance is she 
entitled under the above cited act? No Government quarters furnished. 

d. When a widow with a dependent child who was drawing the maximum 
allowance for married person with dependent marries an enlisted man of the 
first three grades, to what allowance is she entitled under the above cited act? 
No Government quarters furnished. 

A search of decisions and regulations fails to disclose the answers to the 
above questions. 

Paragraph 28, AR 35-411 makes provision for rental allowance when both 
parties are members of the military establishment as follows: 

“If both the officer and his wife are employed by the Government in a 
capacity which entitles them to increased subsistence and rental allowance on 
account of dependents, and neither is furnished such allowances in kind, both 
are entitled to receive such allowances in their own rights as persons without 
dependents.” 

Bureau of the Budget Circular A-8 dated 19 July 1946 makes provision for 
“Living Quarters, Heat, Fuel and Light for Civilian Officers and Employees of 
the Government Stationed in Foreign Countries” when both parties are civilian 
employees as follows: 

“Where two or more members of a family living together are employed 
by the Government either in the same or different offices or capacities the al- 
lowances granted such persons shall not in total exceed the maximum which 
might be granted to a married employee.” 

As the above two circumstances are not parallel cases to those listed in “a”, 
“b”, “ec”, and “d”, above, it is requested that decisions be rendered thereon. 


As indicated in the above letter, the provisions of paragraph 28, 
AR-35 4220, are for application only when both spouses are members 
of the military establishment. The provisions of that section are 
based upon certain statutory provisions relating only to military 
personnel, which provisions are discussed in 23 Comp. Gen. 216, and 
in 23 Comp. Gen. 404. 

I find no indication that paragraph 4, part A, of Budget Circular 
A-8, revised July 19, 1946, partially quoted in your letter, supra, 
is not for application where one of the members of the family em- 
ployed in a civilian capacity with the Government lives with a 
member of the family who is a member of the military establishment 
of the Government. In such a case, and where Government quarters 
are not provided, the allowance which may be paid the civilian mem- 
ber of the family for quarters, heat, fuel, and light is an amount 
equal to the difference between the rental allowance received by 
the military member of the family and the maximum allowance for 
quarters, heat, fuel, and light authorized by Appendix II of Budget 
Circular A-8 of July 19, 1946, for married persons or persons 
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with dependents in the group in which the civilian is employed. 
That is, where one member of the family is employed in a civilian 
establishment and lives with another member of the family employed 
in the military establishment, the maximum allowance that may be 
received by the civilian member of the family for quarters, heat, 
fuel, and light, when added to the rental allowance received by the 
military member of the family, may not exceed the maximum allow- 
ance for quarters, heat, fuel, and light for married persons and per- 
sons with dependents provided by Appendix II of Budget Circular 
A-8 of July 19, 1946, for persons stationed in foreign countries in 
the group in which the civilian member of the family is employed. 
The above is for application in the situations presented in each 
of the questions a, b, c, and d in the letter, swpra. However, nothing 
stated herein should be construed as requiring a deduction in the 
rental allowance received by a member of the military establishment 
who is living with another member of the family employed by the 
Government in a civilian capacity. If the rental allowance of the 
military member of the family exceeds the maximum allowance for 
quarters, heat, fuel, and light provided for married civilians or civil- 
ians with dependents of the group in which the civilian member is 
employed, the full rental allowance would be payable to the mili- 
tary member of the family, but no allowance for quarters, heat, fuel, 
and light would be payable to the civilian member of the family. 
The questions are answered accordingly. 


(B-68476) 


LUMP-SUM LEAVE PAYMENTS—TRANSFER FROM ONE TEMPORARY 
POSITION TO ANOTHER 


Where an employee transfers from one temporary position to another under 
conditions for which the leave regulations make no provision for the transfer 
of accrued annual leave and there would result a forfeiture of the leave, the 
employee may be regarded as “separated from the service” within the mean- 
ing of the lump-sum leave payment statute of December 21, 1944, even 
though there be no actual break in service, so that-a lump-sum payment may 
be made for the leave. 


Comptroller General Warren to Catherine Corsa, Department of Commerce, 
August 26, 1947: 


Reference is made to your letter of July 31, 1947, as follows: 


The attached payroll voucher (Standard Form 1128) covering lump-sum pay- 
ment to Mr. J. Royall Robertson for accumulated annual leave has been presented 
to me for certification. 

Attached is Mr. Robertson’s letter of June 9, 1947 making a claim for the 17% 
days of accrued annual leave earned during the period of November 11, 1944 to 
June 10, 1945, while in the employ of this Bureau. Also attached is a letter dated 
July 10, 1947 from the United States Department of Agriculture attesting to the 
fact that Mr. Robertson was not given credit for the leave in question during the 
time he was an employee of that agency. 
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Your decision as to this voucher being proper for certification is respectfully 
requested in view of the facts as herein set forth: 

Mr. Robertson was appointed an Assistant Supervisor on the 1945 Census of 
Agriculture survey on November 11, 1944, appointment being limited to June 30, 
1945. His services were terminated on June 10, 1945 and during his period of 
employment with this Bureau he used no leave. Mr. Robertson entered on duty 
with the War Food Administration, Agricultural Adjustment Agency at Blacks- 
burg, Virginia on June 11, 1945. His leave record was transferred to that agency 
on Standard Form No. 63, Revised, in accordance with their request of July 18, 
1945, copy of which is enclosed. Inasmuch as the Agricultural Adjustment 
Agency did not give Mr. Robertson an indefinite appointment (permanent for 
leave purposes) he was not credited by them with the 17% days of leave earned in 
this Bureau. It, therefore, appears that he is entitled to payment for his accumu- 


lated annual leave under the provisions of Public Law 525 (Lump-sum leave 
payment act). 


Temporary employees, as defined by the Revision of the Annual 
and Sick Leave Regulations, effective January 1, 1945, “are those 
appointed for definite periods of time not exceeding one year.” In 
the instant case the employee’s appointment in the Bureau of the 
Census on November 11, 1944, having been limited to June 30, 1945, 
his status for leave purposes was that of temporary employee; also, 
his subsequent employment in the Department of Agriculture on 
June 11, 1945, without a break in service likewise appears to have 
been temporary for a period of one year or less. Hence, for leave 
purposes there is here involved a transfer from one temporary position 
io another, for which the 1945 leave regulations make no provision 
for crediting an employee with his accrued annual leave. 

An employee not being entitled to credit for annual leave upon 
transfer from one temporary position to another in a different 
agency, there remains for consideration whether he is entitled to a 
lump-sum payment for accrued annual leave under the act of De- 
cember 21, 1944, 58 Stat. 845. 

As a condition to payment for annual leave under that statute, 
an employee must either be “separated from the service” or trans- 
ferred to a position under a different leave system. 26 Comp. Gen. 
&8. Since the employee here involved was employed in temporary 
positions in both departments—presumably, subject only to the 
unnual leave statute of March 14, 1936, 49 Stat. 1161—his transfer 
may not be viewed as a transfer under a different leave system. 
Thus, if the employee is to receive a lump-sum payment for accrued 
ennual leave, it must be predicated upon the basis that the employee 
was separated from the service upon the termination of his employ- 
nient in the Bureau of the Census on June 10, 1945. 

In decision of October 24, 1946, 26 Comp. Gen. 259, 264, it was 
stated, with respect to the purpose the Congress sought to achieve 
in enacting the act of December 21, 1944, supra, as follows: 


= * * 


Reading that act as a whole, it is apparent that it was the intent 
of the Congress to authorize a lump-sum payment in every situation in which 
an employee otherwise might be compelled to forfeit the leave which had 
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accrued to his credit, and, also, to require—if the employee during the period 
over which the lump-sum payment was computed were reemployed in a posi- 
tion in which such leave again might be credited to him—a refund of an 
amount equal to the compensation covering the period between the date of 
reemployment and the expiration of the leave period. * * 


In consonance with that principle there appears justified the con- 
clusion that where, as here, the leave regulations make no provision 
for the transfer of annual leave from one temporary position to 
another and where there would result a forfeiture of the leave, there 
has been a separation from the service witliin the meaning of the 
act of December 21, 1944, even though no actual break in service 
occurred. See 25 Comp. Gen. 778 ; 26 id. 88. 


Accordingly, the voucher which is returned herewith may be certi- 
fied for payment if otherwise correct. 


(B-68675) 


TRANSPORTATION OF HOUSEHOLD EFFECTS—ADVANCE AUTHORI- 
ZATION NECESSITY 


An employee whose change of station orders did not provide for the transportation 
of his household effects at Government expense is not entitled to payment 
therefor under section 1 of the administrative expense statute of August 
2, 1946, which provides for such payment only “when authorized in the order 
directing the travel,” and the orders cannot be supplemented retroactively 
after the transfer has taken place. 


Comptroller General Warren to Maj. O. M. Haney, U. S. Army, August 29, 1947: 


Reference is made to your letter of July 15, 1947, forwarded to this 
office by second indorsement from the Office of Chief of Engineers, 
August 7, 1947, and requesting a decision as follows: 


1. Reimbursement voucher drawn payable to Warren L. Bergen, an employee 
of the Corps of Engineers, Louisville District, covering shipment of household 
goods from Indianapolis, Indiana, to Camp Campbell, Kentucky, has been pre- 
sented to the undersigned as Deputy Disbursing Officer to B. B. Talley, Colonel, 
C. E. Symbol 231-566, for payment. 

2. This voucher is forwarded for advance decision as to whether payment 
thereon may be made in view of the fact that the employee moved his household 
goods under a travel order which did not authorize such shipment. 

8. Mr. Bergen states that he did not request authority for shipment of his 
household goods at the time Travel Order No. 1516 (copy of which is attached 
to the inclosed voucher) was issued because he felt that the assignment to Camp 
Campbell would not be of sufficient duration to warrant the shipment. Subse- 
quently it became evident that the assignment would prove of longer duration 
than he had originally anticipated and he accordingly moved his household goods 
after family quarters had been made available to him. 

4. Had the employee requested movement of his household goods at Govern- 
ment expense at the time Travel Order No. 1516 was issued changing his 
permanent station from Louisville, Kentucky, to Camp Campbell, Kentucky, 
the movement would have been authorized. It is not clear, however, whether 
or not Public Law 600 or Executive Order No. 9805 contains sufficient authority 
for the District Engineer to amend the original travel order to provide for move- 
ment of the employee’s household goods at Government expense subsequent to 
the date shipment was actually made. 
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5. In view of the above, advance decision is requested as to whether payment 
on the inclosed voucher would be allowed if Travel Order No. 1516 was amended 


to include authorization for shipment of the employee’s household goods at 
Government expense. 


Reimbursement for the cost of transportation of household effects 
of civilian officers or employees of the United States, upon change of 
station, is authorized by section 1 of the act of August 2, 1946, Public 
Law 600, 60 Stat. 806, only “when authorized, in the order directing 
the travel.” When such authority is not contained in the orders direct- 
ing the transfer such orders cannot be supplemented retroactively 
after the transfer has taken place. Cf. 25 Comp. Gen. 708. It is con- 
ceded that the travel orders in this case did not include authority 
for the transportation of the employee’s household effects. Accord- 
ingly, reimbursement to the said employee for the cost of transporting 
his household effects is not authorized. 


_ The voucher is returned herewith. 


(B-55223) 


PAY—RETIRED—ARMY ENLISTED MEN—EFFECT OF SECTION 4 OF 


ARMED FORCES VOLUNTARY RECRUITMENT ACT OF 1945, AS 
AMENDED . 


The provisions of section 4 of the Armed Forces Voluntary Recruitment Act of 
1945, as amended by section 6 (a) of the act of August 10, 1946, respecting 
the retirement pay benefits of “any enlisted man of the Regular Army” who 
has completed a minimum of 20 but less than 30 years of active Federal 
service are not to be regarded as applying to former enlisted men who, 
although otherwise qualified, were discharged prior to the effective date of 
the act and who thereafter do not enlist or reenlist in the Regular Army. 

An Army enlisted man retired pursuant to section 4 of the Armed Forces Volun- 
tary Recruitment Act of 1945 prior to the amending act of August 10, 1946, 
with 19 years and 6 months of active service was to be regarded as having 
completed 20 years’ service in determining his retired pay percentage rate 
as well as his right to retirement and, under the saving provisions of the 
1946 statute, he continues to be entitled to such percentage rate multiplied 
by the active-duty pay provided by the original act or that provided by the 
amending act, whichever is greater, notwithstanding that the amending 
statute precludes the counting of 6 months as a complete year in determining 
eligibility for retirement. 

The provision in section 4 of the Armed Forces Voluntary Recruitment Act of 
1945—in effect prior to the amending act of August 10, 1946—respecting the 
computation of retired pay on the basis of the “average annual enlisted pay” 
received for 6 months “immediately” preceding retirement is to be regarded 
as having applied solely to enlisted pay, so that higher rates of pay actually 
received as a commissioned or warrant officer immediately preceding an 
enlisted man’s transfer to the Enlisted Reserve Corps are to be disregarded. 

The provision in section 4 of the Armed Forces Voluntary Recruitment Act of 
1945—in effect prior to the amending act of August 10, 1946—that retired 
pay be computed on the basis of the average annual enlisted pay received 
for 6 months “immediately” preceding transfer to the Enlisted Reserve 
Corps is to be regarded, in the case of an enlisted man who served most of 
such period as a temporary commissioned officer, as requiring the computa- 
tion of retired pay on the basis of the average pay he received as an enlisted 
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man for the entire period he actually served in an enlisted status during 
such 6 months’ period. 

A former Army enlisted man who, prior to the effective date of the Armed Forces 
Voluntary Recruitment Act of 1945, was honorably discharged from the 
service for physical disability after having completed 19 years, 11 months, 
and 20 days of active service is not entitled to count, pursuant to section 4 
of said act, fractional year’s service amounting to 6 months or more as 
a complete year in determining his “eligibility for retirement” under section 
2 of the act of June 30, 1941, as amended, providing for the retirement of 
enlisted men on account of physical disability after 20 or more years of 
service. 

An enlisted man transferred to the Enlisted Reserve Corps and retired under 
section 4 of the Armed Forces Voluntary Recruitment Act of 1945, as 
amended, after 20 years and more than 6 months’ active service, who, by 
reason of commissioned service between April 6, 1917, and November 11, 1918, 
elected under section 127 (a) of the National Defense Act, as amended, to 
receive the retired pay of a warrant officer computed on the basis of complete 
service years pursuant to section 5 of the act of August 21, 1941, rather than 
the retired pay of his enlisted grade, is not entitled under said section 4 to 
count a fractional year’s service as a complete year in computing such retired 
pay. 

An Army enlisted man retired for physical disability with 20 years and more 
than 6 months of service and in receipt of retired pay under section 3 of the 
act of June 30, 1941, computed on the basis of longevity credit for over 18 
but less than 21 years of service, is not now entitled by reason of the enact- 
ment of section 4 of the Armed Forces Voluntary Recruitment Act of 1945, 
as amended, to have his longevity pay recomputed on the basis that 6 months 
or more are to be credited as a complete year. 

An Army enlisted man who, after having completed 29 years and 6 months or 
more of active service, was retired under the act of March 2, 1907, as 
amended, with pay at the rate of 75 percent of his active-duty pay upon 
retirement, is not entitled, by reason of having been retired during the 
effective period of section 4 of the Armed Forces Voluntary Recruitment Act 
of 1945 which authorized the counting of 6 months or more as a complete 
year in determining years of service to be credited in computing retirement 
pay, to longevity credit for over 30 years’ service, but, rather, is entitled « 
only to the longevity pay he was actually receiving upon retirement. 


Assistant Comptroller General Yates to the Secretary of War, September 2, 1947: 

There has been considered your letter of January 14, 1946, requesting 
decision on a number of questions which have arisen in connection with 
the retirement and computation of the annual or retired pay of enlisted 
men of the Regular Army transferred to the Enlisted Reserve Corps 
and retired pursuant to the provisions of section 4 of the Armed Forces 
Voluntary Recruitment Act of 1945, Public Law 190, approved October 
6, 1945, 59 Stat. 539, and the application, if any, of certain provisions 
of the said section 4 to statutes such as the act of March 2, 1907, 34 
Stat. 1217, 10 U. S. C. 947; the act of June 3, 1916, as amended, 10 
U.S. C. 981; and the act of June 30, 1941, 55 Stat. 394, as amended, 10 
U.S. C. 934, dealing with the retirement of enlisted men of the Regular 
Army. The questions will be considered in the order presented. 

The first question is as follows: 


(a) Are the retirement pay benefits provided by Section 4 of the Act of 6 
October 1945, supra, limited in their application to enlisted men of the Regular 
Army who, on the effective date of said Act, were on an active duty status, and 
those who thereafter enter on an active duty status, or are they equally appli- 
cable to former enlisted men of the Regular Army who, being otherwise qualified, 

















¥ 
© 
¥ 


A EO TIE 


2 ORES aH eo 


<teee 


Comp. Gen.}| DECISIONS OF THE COMPTROLLER GENERAL 131 


have been discharged prior to the effective date of said Act and are now out of 
the service? 


Section 4 of the Armed Forces Voluntary Recruitment Act of 1945, 
approved October 6, 1945, 59 Stat. 539, provides as follows: 


Whenever any enlisted man of the Regular Army shall have completed not 
less than twenty or more than twenty-nine years of active service, he may upon 
his own request be transferred to the Enlisted Reserve Corps (to remain a mem- 
ber thereof until his active service plus the period of his membership in such 
Corps equals thirty years) and at the same time be retired from the Regular 
Army. An enlisted man so transferred and retired shall receive, except with 
respect to periods of active duty he may be required to perform, until his death, 
annual pay equal to 2% per centum of the average annual enlisted pay (includ- 
ing longevity pay) he was receiving for the six months immediately preceding 
his retirement multiplied by a sum equal to the sum of the number of years of 
his active service performed not in excess of twenty-nine years. The number of 
years of Service to be credited in computing the right to retirement and retirement 
pay authorized by this section, or any other provision of law providing for the 
retirement of an enlisted man of the Regular Army, shall include all active Fed- 
eral military service performed in the Army of the United States, the Navy, the 
Marine Corps or the Coast Guard, or any component thereof, any fractional 
part of the year amounting to six months or more to be counted as a complete 
year. 


Subsequent to the present submission representatives of the War 
Department informally suggested that consideration of the questions 
presented be withheld pending the possible enactment of certain 
amendatory legislation, which later was enacted as Public Law 720, ap- 
proved August 10, 1946, 60 Stat. 993, 995, amending the said section 4 
to read as follows: 


Sec. 6. (a) Section 4 of the Act approved October 6, 1945 (Public Law 190, 
Seventy-ninth Congress), is hereby amended to read as follows: 

“Sec, 4. Whenever any enlisted man of the Regular Army shall have com- 
pleted a minimum of twenty but less than thirty years of active Federal service, 
he may, under such regulations as the Secretary of War shall prescribe, upon his 
own request be transferred to the Enlisted Reserve Corps and thereupon will be 
placed on the retired list of the Regular Army. An enlisted man so transferred 
and retired shall receive, except when on active duty, monthly retired pay at the 
rate of 2% per centum of the base and longevity pay of the enlisted grade held 
at the time he made application for retirement multiplied by the number of years 
of active Federal service, not to exceed thirty years. The retired pay authorized 
by this section shall be increased 10 per centum for any enlisted man who is 
credited with extraordinary heroism in line of duty: Provided, That the deter- 
mination of the Secretary of War as to extraordinary heroism for purposes of 
this section shall be final and conclusive for all purposes: Provided further, 
That the total retired pay (including the 10 per centum increase for extraordi- 
nary heroism) authorized by this section shall not in any case exceed 75 per 
centum of the total enlisted base and longevity pay such enlisted man was receiv- 
ing at the time he made application for retirement: And provided further, That 
any fractional part of a year amounting to six months or more shall be counted 
as a complete year for the purpose of computing retired pay, but shall not be 
eounted for the purpose of determining eligibility for retirement under this 
section.” 

(b) The number of years of service to be credited in computing eligibility for 
retirement under this Act or any other Act providing for retirement of enlisted 
men of the Army shall include all active Federal service performed in the Army 
of the United States, the Navy, the Marine Corps, the Coast Guard, or any 
component thereof. 

(c) Any enlisted man retired under the provisions of section 4 of the Act 
approved October 6, 1945 (Public Law 190, Seventy-ninth Congress), shall, com- 
mencing the first day of the month following the effective date of this Act, receive 
retired pay computed as provided in section 6 of this Act. 
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Section 9 of the act, 60 Stat. 997, reads as follows: 


Sec. 9. No back pay for any period prior to the date of enactment of this Act 
shall accrue to any person by reason of the enactment of this Act except as other- 
wise provided in section 3. No person, active or retired, of any of the armed 
forces, shall suffer, by reason of this Act, any reduction in any pay, allowances, or 
compensation to which he was entitled upon the effective date of this Act. * * * 


The phrase “any enlisted man of the Regular Army” appearing in 
the said section 4, as originally enacted and as amended, appears 
clearly to have reference to persons who held such status on the effec- 
tive date of the Armed Forces Voluntary Recruitment Act of 1945 
and to persons who might thereafter acquire such status. Conse- 
quently, it would not include enlisted men of the Regular Army who 
were discharged prior to the effective date of the act and who there- 
after do not enlist or reenlist in the Regular Army. In that connec- 
tion it is a settled rule of statutory construction that statutes apply 
only to future cases unless otherwise expressly stated or unless it 
appears by necessary implication from the language and nature of the 
statute that it was intended to be retroactively effective. 21 Comp. 
Gen. 870, and cases cited therein. Question a is answered accordingly. 

(Question } is stated as follows: 


(b) In the case of an enlisted man of the Regular Army on active service who, 
after completing nineteen years and six months or more of active service, but 
less than twenty years of actual service, is placed on the retired list upon his 
own request pursuant to Section 4 of the Act of 6 October 1945, supra, is his 
retired pay to be computed on the basis of 50 per centum (20X2%4%) of his active 
duty pay as defined in cited Act, or is his retired pay under said Act to be com- 
puted on the basis of actual service only? 


The first sentence of section 4 of the Armed Forces Voluntary 
Recruitment Act of 1945, as originally enacted, 59 Stat. 539, provided 
that whenever any enlisted man of the Regular Army shall have com- 
pleted not less than 20 years of active service, he may be transferred 
to the Enlisted Reserve Corps and retired. The second sentence of the 
said section authorized any enlisted men retired thereunder to be 
retired with annual pay equal to 214 percentum of the average annual 
enlisted pay he was receiving for the 6 months immediately preceding 
his reirement, multiplied by a sum equal to the number of years of his 
active service, not in excess of 29 years. The third sentence of the said 
section provided that the number of years of service to be credited 
in computing the “right to retirement” and “retirement pay,” author- 
ized by this section, shall include all active Federal service in the 
Army, Navy, Marine Corps, or Coast Guard, or any reserve com- 
ponents thereof, “any fractional part of a year amounting to 6 months 
or more to be counted as a complete year.” While the first sentence 
of the said section, as originally enacted, required the completion of 
“not less than 20 years” of active service, the third sentence of the said 
section authorized the counting of a fractional part of a year of 6 


mee + 





AT RR a Re TIEN SEE TI 


Sane 





LEE RR ER A IIE AE 2 Te 


rE om 





Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 133 


months or more as a complete year in computing not only “retirement 
pay” but also the “right to retirement” under that act or any other 
provision of law providing for the retirement of an enlisted man of 
the Regular Army. Hence, the enlisted man referred to in question b, 
having completed 19 years and 6 months’ active service, was properly 
to be considered as having completed 20 years of service for the purpose 
of determining his “right to retirement” under the original section 4 of 
the said act. And such enlisted man is entitled to have his retired pay 
computed under the original section 4 on the basis of 50 (20 times 214) 
per centum of the average annual enlisted pay he was receiving for the 
6 months immediately preceding his retirement. 

However, it is to be noted that section 6 (a) of the act of August 10, 
1946, 60 Stat. 995, amended the original section 4 so as to provide that 
an enlisted man of the Regular Army, who has completed a minimum of 
20, but less than 30, years of active Federal service, and who is trans- 
ferred to the Enlisted Reserve Corps and retired, shall receive monthly 
retired pay at the rate of “214 per centum of the base and longevity pay 
of the enlisted grade held at the time he made application for retire- 
ment,” multiplied by the number of years of active Federal service, not 
to exceed 30 years. And the third proviso of the said section 6 (a) made 
a further change in the original section 4 by providing that any frac- 
tional part of a year amounting to 6 months or more shall be counted 
as a complete year for the purpose of computing retirement pay, but 
shall not be counted for the purpose of determining eligibility for 
retirement. Section 6 (c) of the amended act, 60 Stat. 996, provides, in 
effect, that any enlisted man retired under the original section 4 shall, 
commencing September 1, 1946, receive retired pay computed as pro- 
vided in the amended section 4, supra, but section 9 of the amended act 
contains the usual savings clause that no person shall suffer, by reason 
of such act, any reduction in pay and allowances or compensation to 
which he was entitled prior to the effective date thereof. Hence, assum- 
ing that the enlisted man referred to in question (6) was transferred to 
the Enlisted Reserve Corps and retired prior to the act of August 10, 
1946—which act precludes the counting of 6 months as a complete year 
for purposes of determining eligibility for retirement—but after hav- 
ing completed 19 years and 6 months or more, but less than 20 years of 
active Federal service, he would be entitled on and after September 1, 
1946, to 50 (20 times 244) per centum of the average annual enlisted 
pay he was receiving for 6 months immediately preceding his retire- 
ment, or 50 per centum of the base and longevity pay of the enlisted 
grade he held at the time he made application for retirement, which- 
ever is greater. Question (5) is answered accordingly. 

796802—48——11 
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Question (c) is as follows: 


(c) In view of the phrase, “average annual enlisted pay,” appearing in the 
9th and 10th lines of Section 4 of the Act of 6 October 1945, supra, it is assumed 
that for the purpose of computing retired pay, it will be necessary to utilize 
rates of pay applicable to enlisted men only, disregarding higher rates of pay 
actually earned in the capacity of warrant or commissioned officer during the 
six months of service immediately preceding retirement. If this assumption 
is correct and the preceding question is answered in the affirmative, your decision 
is requested as to the correctness of the computation in the following illustrative 
case : 

Technical Sergeant “A,” honorably discharged from the Regular Army on 20 
November 1940, for the purpose of entering on active duty as reserve officer, 
at which time he had completed 14 years and 6 months of active military service. 
Entered on active duty as reserve officer on 21 November 1940, and served as 
such continuously (including higher commissioned grades to which appointed 
in the Army of the United States), until 20 November 1945, on which date he 
reverted to an inactive status under honorable conditions. He reenlisted as 
Master Sergeant in the Regular Army on 21 November 1945, and was placed on 
the retired list in that grade on 31 December 1945, pursuant to Section 4 of 
the Act of 6 October 1945, supra, at which time he had completed 19 years, 7 
months, and 10 days of active military service. His average annual enlisted pay 
for the six months immediately preceding his retirement, based on the various 
grades held during such period, is computed as follows: 


1940 
ee iE Dect, SOD WOT Be ODI ii ctr ntee siesta on eineens $64. 80 
Corporal—August 1-31 (Over 12 years) ----_-_----______-_____-_-_____ 79. 20 
Sergeant—September 1-30 (Over 12 years) _-____----_-______________ 93. 60 
Staff Sgt.—October 1-31 (Over 12 years)---_-__-__-____-______________ 115, 20 
Tech. Sgt.—November 1-20 (Over 12 years)----______--________-___ 91. 20 
1945 
Master Sgt.—November 21-30 (Over 18 years) --_---.-______._______-- 59. 80 
Master Sgt.—December 1-31 (Over 18 years)_-----___-____________ 179. 40 
683. 
Average annual enlisted pay (per month) ~--..-_--_________________ 113. 8667 
244% of average annual enlisted pay__----_.______-______________ 2. 846667 
Monthly retired pay: $2.846667 x 20 years_________-___-_-________ 56. 93 


Section 4 of the act of October 6, 1945, as originally enacted, specifi- 
cally provided that retired pay should be computed on the basis of 
the annual enlisted pay the man was receiving for the 6 months “im- 
mediately preceding” his retirement, which necessarily excludes pay 
received as a warrant or commissioned officer during such six 
months’ period. Accordingly, the assumption in your question (c) 
that, in the computation of an enlisted man’s annual or retired pay 
under the original section 4, the higher rates of pay actually received 
as a warrant or commissioned officer during the six months immedi- 
ately preceding the man’s transfer to the Enlisted Reserve Corps and 
retirement are to be disregarded, is correct. 

With respect to the method of computing the annual or retired pay 
under section 4, as originally enacted, in cases where the man actually 
served less than 6 months in an enlisted status immediately preceding 
his transfer to the Enlisted Reserve Corps, the computation in the 





acre 


SN Ee ae ATE TT IP REN DN TTT TATRA 


iw at SAW SR Oo 


ort 


4 
: 
3 
¥ 








tee 


ee ana 


Deer eye 


ee ee ee ne ee ee ae 


TR) IRE 


Comp. Gen.}) DECISIONS OF THE COMPTROLLER GENERAL 135 


example stated in question (c), to make up the 6 months, includes 
a period of enlisted service performed several years prior to transfer 
to the Enlisted Reserve Corps. Such a method of computation gives 
no effect to the statutory requirement that the average annual enlisted 
pay is to be computed on the basis of the enlisted pay the man was 
receiving for the 6 months “immediately preceding” his retirement. 
The word “immediately” is used as an adverb of time and in its gen- 
erally accepted meaning denotes “closeness of connection or being next 
in order” (Missouri K. & T. Ry. Company v. Lyons, 53 8. W. 96, 97), 
or “without any substantial interval” (Genna v. Continental Casualty 
Company, 167 Ill. App. 413). Hence, assuming that the word “imme- 
diately” was used in its generally accepted meaning, it is doubtful that 
the statute—although providing that the average annual enlisted pay 
is to be based on the enlisted pay he was receiving for 6 months imme- 
diately preceding his retirement—contemplated the inclusion in cases 
such as that here involved of the enlisted pay the man received incident 
to an enlisted status in which he served several years prior to his trans- 
fer to the Enlisted Reserve Corps, merely to make up the 6 months. 
A literal application of the said provision in section 4, as originally 
enacted, would require that a man, otherwise eligible for transfer to 
the Enlisted Reserve Corps, actually should serve in an enlisted status 
for a full 6 months following his release from active duty as an officer, 
irrespective of the need for his services, for the sole purpose of provid- 
ing a basis for determining the average annual enlisted pay he was 
receiving for the six months immediately preceding his retirement. 
It is doubtful that the statute either intended or contemplated any 
such result. On the contrary, the primary purpose of statutory provi- 
sions such as that appearing in the said section 4, as originally enacted, 
requiring an enlisted man’s retired pay to be based on a percentage of 
the average pay he received for 6 months prior to his retirement, was 
to prevent the abuse of giving enlisted men increased retired pay by 
promoting them to higher pay grades immediately preceding retire- 
ment. Cf. 21 Comp. Gen. 809. That is not here involved and it is 
concluded that the original language of the said section 4, as applied 
to cases such as that presented in question (¢c), where the man served 
less than 6 months in an enlisted status immediately preceding his 
transfer to the Enlisted Reserve Corps, requires the computation of 
the average annual enlisted pay on the basis of the enlisted pay the 
man received for the period elapsing between the date of his enlistment 
or reenlistment in the Regular Army, following his release from active 
duty as an officer, and the date of his transfer to the Enlisted Reserve 
Corps. That view of the said section 4 more nearly gives effect to its 
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specific language, in that the annual or retired pay, although not based 
on the pay he received for a full 6 months preceding retirement would 
be based on an average of the pay he received as an enlisted man for 
the whole period he actually served in an enlisted status during the 
6 months’ period “immediately preceding” his transfer to the Enlisted 
Reserve Corps. Accordingly, the enlisted man referred to in the stated 
example was entitled to retired pay of $89.70 a month under the origi- 
nal provisions of section 4, on the basis of his average enlisted pay of 
$179.40 a month for the period November 21 to December 31, 1945, 
that being the only enlisted service he had during the 6 months “imme- 
diately preceding” his retirement. 

Of course, the foregoing method of computing an enlisted man’s 
annual or retired pay is applicable only to cases where the enlisted 
man actually was transferred to the Enlisted Reserve Corps and re- 
tired prior to enactment of Public Law 720, approved August 10, 
1946, the annual pay of enlisted men subsequently transferred and 
retired (as well as those previously transferred and retired, if to their 
advantage after the latter date) being for computation in accordance 
with section 6 of the act of August 10, 1946, on the basis of “the enlisted 
grade held at the time he made application for retirement.” 

Question (d) is as follows: 

(d) In the case of an enlisted man of the Regular Army on the active list who, 
after having completed twenty years and more than six months of active military 
service, is retired at his own request, pursuant to Section 4 of the Act of 6 
October 1945, supra, and who is entitled to receive the retired pay of a warrant 
officer as provided by the Act of 3 June 1916, as amended by the Act of 4 June 
1920 (41 Stat. 786), as further amended, should his retired pay be computed 


on the basis of the active pay of a warrant officer, and with over eighteen years 
service or over twenty-one years of service? 


Section 127 (a) of the National Defense Act of June 3, 1916, 39 Stat. 
217, as added by section 51 of the act of June 4, 1920, 41 Stat. 785, 786, 
787, and amplified by section 8 of the act of June 6, 1924, 43 Stat. 472, 
as amended, 10 U. S. C. 981, provides as follows: 


Retired enlisted men of the Army who served honorably as commissioned offi- 
cers of the Army of the United States or as commissioned officers, regular, tem- 
porary, or reserve, of the Navy or Marine Corps at some time between April 6, 
1917, and November 11, 1918, shall be entitled to receive the pay of retired warrant 
officers of the Army: Provided, That such enlisted man retired prior to July 1, 
1922, shall be entitled to receive the pay provided by law for retired warrant 
officers of equal length of service retired prior to that date, and that any such 
enlisted man retired subsequent to June 30, 1922, shall be entitled to receive the 
pay provided by law for retired warrant officers of equal length of service retired 
subsequent to that date: Provided further, That nothing in this section shall 
operate to prevent any person from receiving the pay and allowances of his 
grade, rank, or rating on the retired list when such pay and allowances exceed 
the pay to which he would be entitled under this section by virtue of his com- 
missioned service. 


The “pay provided by law for retired warrant officers of equal 
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length of service,” is stipulated in section 5 of the act of August 21, 
1941, 55 Stat. 653, 10 U. S. C. 594, which provides as follows: 

Warrant officers shall be entitled to retirement under the same conditions as 
commissioned officers: Provided, That hereafter warrant officers may, in the dis- 
cretion of the Secretary of War, be retired after fifteen years of active service: 
Provided further, That a warrant officer retired after fifteen years of active serv- 
ice shall receive retired pay at the rate of 2% per centum of his active pay 


multiplied by the number of complete years of active service in the Army, but not 
to exceed a total of 75 per centum of his active pay. 


Section 4 of the act of October 6, 1945, as originally enacted and 
as amended, read in conjunction with section 8 of the act of June 6, 
1924, as amended, reasonably appears to contemplate that an en- 
listed man of the Regular Army who served honorably as a commis- 
sioned officer of the Army of the United States at some time between 
April 6, 1917, and November 11, 1918, and is transferred to the En- 
listed Reserve Corps and retired under the provisions of section 4 of 
the act of October 6, 1945, shall receive either the retired pay author- 
ized by law for a retired warrant officer of equal length of service or 
the retired pay authorized by law for his enlisted grade, whichever 
is greater. In the event such an enlisted man elects to receive the 
retired pay of a warrant officer of equal length of service, however, 
such retired pay is required to be computed exclusively on the basis 
of laws governing the computation of retired pay of warrant officers. 
That is to say, an enlisted man who makes an election to receive the 
retired pay of a warrant officer of equal length of service, is not 
entitled to have his retired pay computed on the basis of a combination 
of the most beneficial features of the different retirement laws ap- 
plicable to enlisted men and warrant officers. Hence, in the event 
such an enlisted man elects to receive the retired pay of a warrant 
officer of equal length of service in lieu of the retired pay of his enlisted 
grade, as authorized under section 127 (a) of the National Defense 
Act of June 3, 1916, as amended, supra, he would not be entitled 
under section 4 of the act of October 6, 1945, as amended—which is 
applicable in the computation of the retired pay of enlisted men 
only—to count a fractional part of a year of 6 months or more as a com- 
plete year in the computation of such retired pay. Applying the 
specific provisions in section 5 of the act of August 21, 1941, supra, 
specially fixing the retired pay of warrant officers retired after more 
than 15 years of services on the basis of complete years of service, 
only—to count a fractional part of a year of 6 months or more as a com- 
plete year, a warrant officer retired (not for disability or age) after 
more than 20 years and 6 months but less than 21 years of service 
would be entitled to retired pay of 50 per centum (20 times 214) of 
his active duty pay as a warrant officer with over 18 years’ service 
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for longevity pay purposes. That, likewise, would be the measure 

of the retired pay of the enlisted man referred to in question (d) 

if he elected to receive the retired pay of a warrant officer of “equal 

length of service.” Question (d) is answered accordingly. 
Questions (e), (f), and (g) read as follows: 


(e) Are the retirement pay benefits provided by the Act of 30 June 1941 
(55 Stat. 394), as amended by the Act of 4 May 1945 (Public Law 51—79th 
Cong.), and as apparently liberalized by Section 4 of the Act of 6 October 1945, 
supra, limited in their application to enlisted men of the Regular Army, who, 
on the effective date of the latter Act were on an active duty status, and those 
who thereafter enter on an active duty status, or are they equally applicable 
to former enlisted men of the Regular Army who, being otherwise qualified, have 
been honorably discharged prior to the effective date of the latter Act and are 
now out of the service? In this connection, there is before the War Department 
the application for retirement for disability incurred in line of duty under the 
Act of 30 June 1941, as amended, supra, of an enlisted man who was honorably 
discharged on a certificate of disability in 1933, who, at the time of such honor- 
able discharge, had completed nineteen years, eleven months, and twenty days 
of active military service. May retired pay be paid to such enlisted man on the 
basis provided by Section 3 of the Act of 30 June 1941, as amended, supra? 

(f) If the question posed in the last sentence of the preceding subparagraph 
is answered in the affirmative, is the retired pay to be computed on the basis 
of the rates of pay established by the Act of 16 June 1942 (56 Stat. 363), as 
amended, as held, on the facts of the case there presented, in the decision of 3 
November 1943 (23 Comp. Gen. 330), and the decisions cited therein? 

(g) Assuming that the enlisted man referred to in subparagraph (e), above 
was administratively placed on the retired list pursuant to the Act of 4 May 


1945 (Public Law 51—79th Cong.), may retired pay be paid for any period prior 
to 6 October 1945? 


Section 1 of Public Law 140, approved June 30, 1941, 55 Stat. 394, 
provides, inter alia, that an enlisted man of the Regular Army who 
has had less than 20 years’ service in the military forces of the United 


States and who has become permanently incapacitated shall be dis- 
charged. Section 2 thereof provides: 


An enlisted man of the Regular Army or of the Philippine Scouts who has 
served twenty years or more in the military forces of the United States and 
who has become permanently incapacitated for active service due to physical 
disability incurred in line of duty shall be placed on the retired list. 


The act of May 4, 1945, 59 Stat. 135, amended the said section 2, as 
follows: 


That section 2 of Public Law 140, Seventy-seventh Congress, is hereby amended 
by adding a colon at the end thereof and the following: “Provided, That this 
Act shall apply to all former enlisted men of the Regular Army and the Philip- 
pine Scouts who have served for twenty years or more, and who were honorably 
discharged therefrom by reason of becoming permanently incapacitated for active 
service due to physical disability incurred in line of duty: Provided further, 
That any former enlisted man placed upon the retired list in accordance with 
the provisions of the foregoing proviso shall not be entitled to receive retirement 
pay for any period prior to the effective date of this amendment.” 


Section 5 of the said act, 55 Stat. 395, provides: 


All periods of service which are now counted under provisions of existing law 
in computing the time necessary to enable an enlisted man to retire upon 
completion of thirty years of service shall be credited in the computation of the 
twenty years of service necessary to confer eligibility for retirement hereunder. 
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Question (e¢) raises the point whether an enlisted man who had com- 
pleted 19 years, 11 months, and 20 days of active military service in 
1933 when he was honorably discharged for disability was entitled 
to count, by reason of the provision in section 4 of the act of October 6, 
1945, as originally enacted, the fractional part of a year amounting 
to 6 months or more as a complete year in determining “eligibility for 
retirement,” under the provisions of section 2 of the said act of June 
30, 1941, as amended. 

In view of the provision in section 6 (a) of the act of August 10, 
1946, amending the original section 4 so as to provide specifically that 
a fractional part of a year amounting to six months or more shall not 
be counted as a complete year for the purpose of determining 
“eligibility for retirement,” the only question now to be decided is 
whether a former enlisted man legally is entitled to retired pay if, as 
possibly indicated in question (g), he administratively was placed on 
the retired list under the act of June 30, 1941, during the period the 
original section 4 of the act of October 6, 1945, was in effect, where he 
had completed 19 years and 6 months or more, but less than 20 years, 
of active service when he was discharged prior to the 1945 amendment 
of the 1941 act. 

The retirement benefits authorized under section 2 of the act of 
June 30, 1941, for enlisted men of the Regular Army who serve 20 
years or more in the military forces and become permanently in- 
capacitated for active service due to disability incurred in line of duty, 
were extended by the act of May 4, 1945, 59 Stat. 135, to former enlisted 
men of the Regular Army under the identical conditions prescribed in 
section 2 of the act of June 30, 1941. However, while section 4 of the 
act of October 6, 1945, as originally enacted, authorized the counting 
of a fractional part of a year amounting to six months or more as a 
complete year in computing “right to retirement” under that section 
“or any other provision of law providing for the retirement 
of an enlisted man of the Regular Army,” such provision in the 
act of October 6, 1945, was not retroactive—see answer to question 
(a)—and may not be regarded as intended to bestow additional retire- 
ment rights upon former enlisted men who had been discharged from 
the Army because they had not completed the required full 20 years 
of active military service previously required. Section 1 of the said 
act of June 30, 1941, specifically provided that disabled enlisted men 
of the Regular Army who had completed less than 20 years of service 
in the military forces should be discharged. And the provision in the 
uct of May 4, 1945, amending section 2 of the 1941 act so as to bestow 
retirement benefits upon former disabled enlisted men who had com- 
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pleted 20 years of active service, had no application to enlisted men who 
previously had been discharged from the Army with less than 20 years 
of service. Since, as pointed out in answer to question (a), section 4 
of the act of October 6, 1945, was intended to apply to enlisted men 
then serving, or who might thereafter serve, in the Regular Army, there 
would be no basis for holding that it intended to authorize recompu- 
tation of service of former enlisted men who had been discharged from 
the Army prior to completing the minimum of 20 years of service then 
required to establish eligibility for retirement. 

For the reasons stated above, it must be concluded that the enlisted 
man referred to in question (¢), who was discharged in 1933, after hav- 
ing completed only 19 years, 11 months, and 20 days of military service, 
was not within the provisions of section 4 of the act of October 6, 1945, 
and is not entitled to retired pay under the act of June 30, 1941, as 
amended. Since question (¢) is answered in the negative, no answer is 
required to questions (f) and (g) which are predicated upon an affirm- 
ative answer to question (¢). 

Question (/) is stated as follows: 

(h) In the case of any enlisted man of the Regular Army heretofore retired for 
physical disability incurred in line of duty pursuant to the Act of 30 June 1941, as 
amended, supra, who had twenty years and more than six months of service but 
less than twenty-one years at the time of his retirement, may his retired pay, for 
longevity purposes, now be recomputed so that he may be paid for an additional 
year of service? If the answer is in the affirmative, may the retired pay be recom- 
puted and paid as of the date of retirement or is 6 October 1945, the effective date 
for this purpose? 

Section 3 of the said act of June 30, 1941, 55 Stat. 394, provides that 
any enlisted man of the Regular Army retired for physical disability 
incurred in line of duty shall, when placed on the retired list pursuant 
to that act, receive 75 per centum of the average pay he was receiving 
for 6 months prior to retirement. The enlisted man referred to in 
question (A) had completed 20 years and more than 6 months of service 
prior to retirement and, presumably, is receiving retired pay computed 
on the basis of longevity credit for over 18 but less than 21 years of 
service. Even though it properly could be assumed that section 4 of 
the act of October 6, 1945, as originally enacted, or as amended, con- 
templated computation of longevity pay, in computing retired pay, in 
otherwise proper cases, on the basis that six months are to be credited as 
a complete year (see answer to question (7) ), the provision in section 
4 of the act of October 6, 1945, as originally enacted, and as amended, 
authorizing the counting of a fractional part of a year of 6 months or 
more as a complete year in computing retired pay, is not retroactively 
effective so as to permit enlisted men theretofore placed on the retired 
list under the act of June 30, 1941, now to recompute their longevity 
pay on the basis that 6 months or more are to be credited as a complete 
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year. See the answers to questions (a) and (b). Accordingly, question 
(A) is answered in the negative. 

Question (7) reads as follows: 

(i) Where an enlisted man of the Regular Army is hereafter retired under the 
provisions of Section 1 of the Act of 2 March 1907 (34 Stat. 1217), as amended by 
Section 19 of the Act of 16 June 1942 (56 Stat. 369), and as apparently liberalized 
by Section 4 of the Act of 6 October 1945, supra, after completing twenty-nine years 
and more than six months of active service but less than thirty years of actual 


service, is his retired pay to be computed for longevity purposes, on the basis of 
over twenty-seven years or over thirty years of service? 


The said act of March 2, 1907, 34 Stat. 1217, as amended by section 
19 of the act of June 16, 1942, 56 Stat. 369, provides that whenever 
any enlisted man of the Army, Navy, or Marine Corps shall have served 
30 years he shall be placed upon the retired list with “75 per centum 
of the pay he may then be in receipt of,” and section 4 of the act of 
October 6, 1945, as originally enacted, provided that any fractional 
part of the year of 6 months or more shall be counted as a complete 
year for the purpose of computing the “right to retirement” and 
“retirement pay” under this act “or any other provision of law provid- 
ing for the retirement of an enlisted man of the Regular Army.” 
Since the quoted “right to retirement” provision was omitted from the 
amended section 4 and thus repealed, such provision could have no legal 
application to enlisted men retired under the act of March 2, 1907, on 
and after the effective date of the act of August 10, 1946. However, 
in view of the savings clause contained in section 9 of the act of August 
10, 1946, supra, that no person, active or retired, shall suffer any reduc- 
tion in pay or allowances to which he was entitled on the effective date 
of that act, question (7) will be answered on the basis that the enlisted 
man actually was placed on the retired list under the act of March 2, 
1907, as amended, and the original section 4 of the act of October 6, 
1945, after having completed 29 years and 6 months of active service. 
See answer to question (0). 

The original section 4, insofar as pay is concerned, merely author- 
ized the counting of 6 months or more as a complete year for the pur- 
pose of determining “The number of years of service to be credited in 
computing * * * retirement pay”; it did not authorize the count- 
ing of such fractional part of a year as a complete year in determining 
the number of years of service to be credited in computing the longevity 
pay the man was receiving at time of retirement, or the “average annual 
enlisted pay” the man was receiving for the 6 months’ period imme- 
diately preceding his retirement. The base and longevity pay of 
enlisted men is prescribed by section 9 of the Pay Readjustment Act 
of 1942, 56 Stat. 363, which does not authorize the counting of frac- 
tional parts of a year of 6 months or more as a complete year in deter- 
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mining longevity pay. Under the original section 4, an enlisted man’s 
“retirement pay” is determined by multiplying the number of years of 
active service by 214 per centum of his average annual enlisted pay 
for 6.months prior to retirement, and such section merely provided 
that in determining the “number of years of service,” that is, the multi- 
plier, to be used in computing retirement pay—not in computing the 
average annual enlisted pay—any fractional part of a year amounting 
to 6 months or more shall be credited as a complete year. Such a mul- 
tiplier does not enter into the computation of retired pay under the 
1907 act, the rate being fixed at 75 per centum of the pay being received 
at the time of retirement. Hence, it must be concluded that, if the 
enlisted man referred to in question (i) was placed on the retired list 
under the act of March 2, 1907, as amended, during the effective period 
of the original section 4, after having completed 29 years and 6 months 
or more of active service, he would be entitled, in the computation of 
his retired pay, to longevity credit for only 27 years of service, that 
is, the longevity pay he was actually receiving at the time of retire- 
ment. Cf. 21 Comp. Gen. 301; B-27322, January 12, 1943. 
Question (7) is as follows: 


(j) In the case of an enlisted man heretofore retired with twenty-three years 
and more than six months of service, who was credited with thirty years of 
service for retirement purposes by virtue of double time credits for certain 
foreign service, is his retired pay to be recomputed so that he may now be paid, 
for longevity pay purposes, for over twenty-four years of service? 


For the reasons stated in the answer to question (7) the enlisted 
man referred to in question (7) would not be entitled to credit for 
over 24 years of service under the said section 4 in computing longevity 
pay for retired pay purposes. 


(B-66688) 


PAY—ADDITIONAL—EXPERT INFANTRYMAN, COMBAT INFANTRY- 
MAN, AND MEDICAL BADGES—ENTITLEMENT OF MEMBERS OF 
NATIONAL GUARD 


Members of the National Guard who had been awarded the expert infantryman 
or the combat infantryman badge are not entitled, on the basis of the 
assimilating provision in the second paragraph of section 14 of the Pay 
Readjustment Act of 1942, while participating in exercises or performing 
duties provided by sections 94, 97, and 99 of the National Defense Act, as 
amended, to the additional compensation temporarily authorized by the act 
of June 30, 1944, to be paid wearers of such badges while they remain on 
active duty in the Federal service as members of the combat ground forces. 

Members of the National Guard who had been awarded the medical badge are 
not entitled, on the basis of the assimilating provision in the second para- 
graph of section 14 of the Pay Readjustment Act of 1942, while participating 
in exercises or performing duties provided by sections 94, 97, and 99 of the 
National Defense Act, as amended, to the additional compensation tem- 
porarily authorized by the act of July 6, 1945, to be paid “any enlisted man 
of the Army who is entitled * * * to wear the Medical Badge’ while 
on active duty in the Federal service. 
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Assistant Comptroller General Yates to the Secretary of War, September 2, 1947: 
Reference is made to your letter of May 28, 1947, as follows: 


The War Department has under consideration the question as to whether 
members of the National Guard, who were awarded the medical badge or the 
combat or expert infantryman badge, while serving in the Army of the United 
States, are entitled, if otherwise qualified, to the additional pay on account of 
such awards for the present war and six months thereafter, for attendance at 
armory drills and while in performance of duties or participating in exercises, 
under sections 92, 94, 97, and 99 of the National Defense Act (39 Stat. 166), as 
amended. 

Section 14 of the Pay Readjustment Act of 1942 (56 Stat. 367), provides, in 
pertinent part, as follows (quoting from the second and third paragraphs, 
respectively ) : 

“Officers, warrant officers, and enlisted men of the National Guard, when in 
the Federal service or when participating in exercises or performing the duties 
provided for by sections 94, 97, and 99 of the National Defense Act, as amended, 
shall receive the same pay and allowances as are authorized for persons of 
corresponding grade and length of service in the Regular Army. 

“Under such regulations as the Secretary of War may prescribe, officers of 
the National Guard, other than general officers, and warrant officers and enlisted 
men of the National Guard, shall receive compensation at the rate of one- 
thirtieth of the monthly pay authorized for such persons when in the Federal 
service, for each regular drill, period of appropriate duty, or other equivalent 
period of training, authorized by the Secretary of War, at which they shall have 
been engaged for the entire prescribed period of time: Provided, That such pay 
shall be in addition to compensation for attendance at field or coast-defense 
instruction or maneuvers * * *” 

Section I of the Act of 30 June 1944 (58 Stat. 648) provides, in pertinent part, 
as follows: 

“* © * during the present war and for six months thereafter, any enlisted 
man of the combat ground forces of the Army who is entitled, under regulations 
prescribed by the Secretary of War, to wear the expert infantryman badge or 
the combat infantryman badge, shall be paid additional compensation at the rate 
of $5 per month when he is entitled to wear the expert infantryman badge and 
at the rate of $10-per month when he is entitled to wear the combat infantryman 
badge * * * 

Section I of the Act of 6 July 1945 (Public Law 137—79th Congress), provides 
in pertinent part, as follows: 

“* * * during the present war and for six months thereafter, any enlisted 
man of the Army who is entitled, under regulations prescribed by the Secretary of 
War, to wear the Medical Badge shall be paid additional compensation at the 
rate of $10 per month * * *” 

It was held in your decision, B—62581, dated 11 March 1947, that, the provisions 
of Section 2 of the Pay Readjustment Act of 1942 (56 Stat. 360), as amended, and 
made permanent legislation by Section 12 of the Act of 6 October 1945 (59 Stat. 
542), authorizing the percentage increase in pay for foreign service, are not ap- 
plicable in the computation of armory drill pay but that the percentage increase in 
pay for foreign service is payable to members of the National Guard when in 
Federal service or when performing duties under Sections 94, 97, and 99 of the 
National Defense Act, supra. However, doubt exists as to whether the principles 
of this decision may be applied so as to entitle such members of the National 
Guard to the additional pay provided for by the Acts of 30 June 1944 and 6 July 
1945, supra, for the present war and six months thereafter. 

Your decision in the premises is requested. 


The second paragraph of section 14 of the Pay Readjustment Act 
of 1942, 56 Stat. 367, quoted in your letter, provides that officers, war- 
rant officers and enlisted men of the National Guard, when in the Fed- 
eral service or when participating in exercises or performing the 
duties provided for by sections 94, 97 and 99 of the National Defense 
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Act of June 3, 1916, 39 Stat. 206, 207, as amended, shall receive the 
same pay and allowances as are authorized for persons of correspond- 
ing grades and length of service in the Regular Army. Section 1 
of the act of June 30, 1944, 58 Stat. 648, quoted in pertinent part in your 
letter, authorizes payment, during the present war and 6 months there- 
after, to any enlisted man of the combat ground forces of the Army 
who is entitled, under regulations prescribed by the Secretary of War, 
to wear the expert infantryman badge or the combat infantryman 
badge, of additional compensation at the rate of $5 per month when 
entitled to wear the expert infantryman badge and at the rate of $10 
per month when entitled to wear the combat infantryman badge. 
Section 1 of the act of July 6, 1945, 59 Stat. 462,-authorizes, under 
similar conditions, the payment of additional compensation at the rate 
of $10 per month to enlisted men of the Army who are entitled to wear 
the medical badge. Section 2 of the said acts of June 30, 1944, 58 
Stat. 648, and July 6, 1945, 59 Stat. 462, reads as follows: 


The appropriations heretofore or hereafter made for “Finance Service, Army,” 
shall be available for carrying into effect the provisions of this Act. 


The regulation issued by the Secretary of War pursuant to the act 
of June 30, 1944, defines “a member of the combat ground forces” as 
follows: 


4. Definition of member of combat ground forces.—An enlisted man is “a mem- 
ber of the combat ground forces” only if assigned to one of the following: 
(a) Infantry. 
(b) The 5th, 7th, 8th, and 12th Cavalry regiments of the Ist Cavalry Division, 
Special. 
Me) Constabulary (only personnel occupying positions wherein no arm or serv- 
ice is specified within units organized under constabulary tables of organization 
and equipment). 


Paragraph 4a of the said regulation was amended by section 5, War 
Department Circular No. 16, dated January 18, 1947, to read as 
follows: 


V. Pay.—For pay purposes, paragraph 4a, AR 35-1510, which became effective 
1 January 1947, is interpreted as follows: 

1. Any enlisted man who has been awarded the combat infantryman badge or 
the expert infantryman badge and whose right to wear the badge has not been 
revoked is considered as being assigned to the Infantry within the meaning and 
intent of paragraph 4a, AR 35-1510 (corrected copy, effective 1 January 1947), 
10 October 1946, except— 

(a) Those individuals who have been transferred to a basic branch other 
than Infantry. 

(b) Those individuals who have enlisted or reenlisted subsequent to award of 
the badge in a basic branch other than Infantry. 

2. The term “assigned” is not limited to assignment to an infantry unit or or- 
ganization but includes assignment to Infantry as a basic branch by either of 
the following methods: 

(a) By enlistment therein for 3 years. 

(b) By transfer thereto by competent authority. 

3. On pay rolls of organizations composed of several branches, such as an Army 
service unit, the words “Basic Assignment Infantry” will be placed after the names 
of personnel assigned to the Infantry and entitled to combat and expert infantry 
pay, under paragraphs 1 and 2 above. 
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It will be noted that the additional compensation temporarily au- 
thorized under the act of June 30, 1944, for enlisted men entitled 
to wear the expert infantryman badge or the combat infantryman 
badge is restricted to a particular class of enlisted men of the Army 
designated as “combat ground forces of the Army.” At the time the 
said act of June 30, 1944, was enacted, the National Guard was in the 
Federal service and, consequently, enlisted men thereof, otherwise 
meeting the conditions prescribed therein, constituted a part of the 
combat ground forces of the Army, and, as such, were entitled to 
receive such additional compensation. However, there is nothing in 
the said act, its legislative history, or the regulations issued thereunder, 
which indicates an intent. that an enlisted man is to be considered as 
retaining his status as a member of the combat ground forces of the 
Army, within the meaning of the said act, after he has been released 
from the active military service of the United States and reverts to 
his National Guard status pursuant to section 111 of the National 
Defense Act of June 3, 1916, 39 Stat. 211, as amended, 32 U. S. C. 81, 
or has been released from active duty in the Army and enlists or reen- 
lists in the National Guard. The additional compensation authorized 
under the said act of June 30, 1944, is payable only to a particular 
class of enlisted personnel of the Army on active duty in the Federal 
service designated as members of the combat ground forces of the 
Army, and such additional compensation is payable only so long as 
they remain members of the combat ground forces of the Army. When 
such an enlisted man is transferred to another branch of the Army or 
is released from active duty with the Army, such enlisted man no 
longer may be considered a member of the combat ground forces of 
the Army within the meaning of said act of June 30, 1944. Also, it 
will be noted that section 2 of the said act specifically provides that 
the appropriation “Finance Service, Army,” shall be available “for 
carrying into effect the provisions of this Act,” which is a further indi- 
cation that the Congress intended that such additional compensation 
is payable only so long as the enlisted man remains in the Federal 
service on active duty with the Army. It is concluded, therefore, 
that the assimilating provision in the second paragraph of section 14 
of the Pay Readjustment Act of 1942 does not authorize the payment 
of such additional compensation to members of the National Guard 
when not in the Federal service. 

The act of July 6, 1945, providing that during the present war and 
6 months thereafter “any enlisted man of the Army” who is entitled 
Lo wear the medical badge shall be paid additional compensation at the 
rate of $10 per month, was enacted for the purpose of extending to such 
noncombat personnel, who take the same risk as combat soldiers and 
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undergo the same hardships, the additional compensation provided for 
combat ground forces of the Army under the act of June 30, 1944. 
Hence, the conclusion reached with respect to the additional compen- 
sation authorized under the act of June 30, 1944, is equally applicable 
to the additional compensation authorized under the act of July 6, 
1945, in that the term “any enlisted man of the Army who is entitled 
* * * to wear the Medical Badge,” as used in the said act, has 
reference to a particular class of enlisted men of the Army on active 
duty in the Federal service, and has no application, by assimilation or 


otherwise, to enlisted men of the National Guard when not in the 
Federal service. 


(B-68432) 
CERTIFICATES—ANTI-STRIKE LEGISLATION 


A certificate signed by an administrative officer charged with knowledge of the 
facts evidencing compliance with the antistrike provisions of the judiciary 
appropriation act for 1947 is acceptable as a sufficient basis for allowing credit 
in the accounts of United States marshals on vouchers (pay rolls) covering 
otherwise proper salary payments from appropriations made by said act. 

A pay roll certificate to the effect that the employment of persons named on the 
pay roll is not prohibited by any provisions of law limiting the availability 
of the appropriation involved is acceptable, in the absence of information to 
the contrary, that salary payments made thereon are not in contravention 
of antistrike provisions of the appropriation act. 


Comptroller General Warren to the Director, Administrative Office of the 
United States Courts, September 2, 1947: 


Reference is made to a letter of July 30, 1947, from the Assistant 
Director, as follows: 


There is enclosed herewith copy of notice of exception addressed to the Marshal 
in the District of Maryland with respect to the pay roll for judicial employees for 
the period July 29th to August 10, 1946. Credit is being withheld on the ground as 
stated in the notice of exception that “There has not been furnished certificate of 
compliance with Anti-Strike Law as required by Bulletin 310 dated July 11, 1946.” 

Bulletin No. 310 of the Administrative Office dated July 11, 1946, to which ref- 
erence is made does not require the furnishing of a certificate of compliance with 
the so-called “Anti-Strike Law” as incorporated in the Judiciary Appropriation 
Acts of 1947 and 1948. A copy of this bulletin is enclosed herewith. Furthermore, 
it is the view of this office that the provision in the Appropriation Act does not 
authorize nor require the furnishing of such a certificate to accompany pay rolls. 
It is therefore respectfully requested that this exception be removed. 


The referred-to notices of exception, copies of which were forwarded 
with the letter from your office, were stated in the audit of pay roll 
vouchers 17, 21, and 22 of the August 1946 accounts of August Klecka, 
United States Marshal. The said vouchers cover salary payments to 
employees in the Administrative Office of the United States Courts at 
Baltimore, Md., for the period from July 29 to August 24, 1946, inclu- 
sive, which payments were made from various appropriations for the 
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judiciary for the fiscal year 1947, set forth in the act approved July 5, 
1946, Public Law 490. 


Section 501 of that act, 60 Stat. 480, provides in part as follows: 


No part of any appropriation contained in this Act shall be used to pay the 
salary or wages of any person who engages in a strike against the Government of 
the United States or who is a member of an organization of Government employees 
that asserts the right to strike against the Government of the United States, or 
who advocates, or is the member of an organization that advocates, the overthrow 
of the Government of the United States by force or violence: Provided, That for 
the purposes hereof an affidavit shall be considered prima facie evidence that the 
person making the affidavit has not contrary to the provisions of this section 
engaged in a strike against the Government of the United States, is not a member 
of an organization of Government employees that asserts the right to strike 
against the Government of the United States, or that such person does not advo- 
cate, and is not a member of an organization that advocates, the overthrow of the 
Government of the United States by force or violence. 


Bulletin 310, issued July 11, 1946, by the Assistant Director, Admin- 
istrative Office of the United States Courts, to clerks of circuit, district, 
and other United States courts, and probation officers in charge of 
units—a copy of which was forwarded with letter of July 30, 1947— 
provides, with reference to the above-quoted antistrike provision appli- 
cable to the Judiciary Appropriation Act, 1947, as follows: 

A form of affidavit has been designed, copies of which are attached hereto, for 
execution by all employees in accordance with the provision in our appropriation 
act for the fiscal year 1947. Additional copies of the affidavit form will be sup- 
plied upon request. 

It will be appreciated if you will distribute the affidavit forms to all court per- 
sonnel for whom you certify pay rolls for execution by them. You should request 


that the affidavits when completed be returned to you as the officer certifying pay 
rolls to be retained in your files, 


In decision of September 18, 1946, 26 Comp. Gen. 207, to the Sec- 
retary of Commerce, it was held, quoting from the syllabus: 

The General Accounting Office, in auditing vouchers covering payments of 
salaries from appropriations which are subject to the antistrike provisions of 
section 501 of the Departments of State, Justice, Commerce, and the Judiciary 
Appropriation Act, 1947, will rely solely upon the certificate of the certifying 
officer for compliance therewith and will hold him responsible for any illegal 


or erroneous payments resulting when the evidence he accepts is other than an 
affidavit such as the statute prescribes as prima facie evidence * * * 


Said decision refers particularly to appropriations for the Depart- 
ment of Commerce, to which the act approved December 29, 1941, 
55 Stat. 875, fixing the responsibility of certifying officers in the ex- 
ecutive branch of the Government, applies. See, also, 26 Comp. Gen. 
134, 136. 

While the act of December 29, 1941, does not apply to disbursements 
made through the United States marshals from appropriations for 
the judiciary, and the marshal is primarily responsible for the legality 
of payments made by him under the appropriations involved (B-6061, 
September 18, 1942, and decisions therein cited), a certificate signed 
by an administrative officer who is charged with knowledge of the 
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facts evidencing compliance with the antistrike act would be consid- 
ered sufficient basis on which to allow credit on vouchers covering 
otherwise proper salary payments in the marshal’s accounts. 

The last sentence of the printed certificate on Standard Form 1013, 
Revised, signed on vouchers 17 and 22, respectively, by the clerk of 
the district court and the chief probation officer, who are required by 
the above-quoted administrative bulletin to retain in their files affi- 
davits executed pursuant to the antistrike act by personnel for whom 
they certify pay rolls, reads as follows: 

I further certify that the employment of the persons named on the within 


pay roll is not prohibited by any provisions of law limiting the availability of 
the appropriation(s) involved. 


That certificate, which covers all personnel involved in the exceptions, 
is acceptable, in the absence of information to the contrary, as evidence 


that the payments are not in contravention of section 501 of the appro- 
priation act involved. 


Accordingly, the exceptions stated on the vouchers in question will 
be removed. 


(B-68562) 


COMPENSATION—OVERTIME—CUSTOMS SERVICE EMPLOYEES— 
STANDARD V. DAYLIGHT SAVING TIME 


The provision in section 5 of the act of February 13, 1911, as amended, for the 
payment of extra compensation for certain overtime services performed by 
eustoms employees during the hours from 5 p. m. to 8 a. m. is a statutory 
provision relating to the time within which a right accrues within the 
meaning of 15 U. &. Code 262 requiring that such time be United States 
standard time and, as such, is to be regarded as having reference to standard 
time, rather than to daylight saving time, of the particular time zone involved. 


Comptroller General Warren to the Secretary of the Treasury, September 2, 
1947: 


Reference is made to your letter of August 1, 1947, as follows: 


Your decision is requested on the following questions with respect to the 
payment of overtime compensation to customs employees under section 5 of the 
Act of February 13, 1911, as amended (19 U. S. C. 261, 267) : 

1. In view of the Act of March 19, 1918 (15 U. S. C. 261-264), is the overtime 
period of 5 p. m. to 8 a. m., prescribed by the 1911 act, as amended, necessarily 
determined by standard time? This question arises at ports where daylight 
saving time is in effect and the regular hours of business of the Customs Service 
are 8 a. m. to 5 p. m. daylight saving time. 

* * * * * - * 

In order to eliminate the confusion which resulted from the use 
of different methods of measuring time in the United States, particu- 
larly so far as concerned the movement of interstate and foreign com- 
merce, the act of March 19, 1918, 15 U. S. C. 261, et seg., provides 


for the establishment of a “United States standard time” upon a basis 
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specifically set forth therein. The duty of observing such standard 
time is defined in section 262 as follows: 


Within the respective zones created under the authority of sections 261-264 
of this title the standard time of the zone shall govern the movement of all 
common carriers engaged in commerce between the several States or between 
a State and any of the Territories of the United States, or between a State or 


the Territory of Alaska and any of the insular possessions of the United States 


or any foreign country. In all statutes, orders, rules, and regulations relating 
to the time of performance of any act by any officer or department of the United 
States, whether in the legislative, executive, or judicial branches of the Govern- 
ment, or relating to the time within which any rights shall accrue or determine, 
or within which any act shall or shall not be performed by any person subject 
to the jurisdiction of the United States, it shall be understood and intended that 


the time shall be the United States standard time of the zone within which the act 
is to be performed. 


The foregoing provisions are clear and unambiguous. Said law 
requires that the United States standard time for each zone be ob- 
served as regards the activities and functions specifically set forth in 
the above-quoted section 262. Cf. B-66366, June 12, 1947, 26 Comp. 
Gen. 921. 

With reference to the submitted matter, the act of February 13, 
1911, as amended by the act of February 7, 1920 (41 Stat. 402), pro- 
vides that customs employees shall receive additional compensation 
for overtime service performed between the hours of 5 p. m. and 8 
a.m. “in connection with the lading or unlading of cargo * * * or 
in connection with the receiving or delivery of cargo on or from the 
wharf, or in connection with the unlading, receiving, or examination 
of passengers’ baggage.” Thus, it appears clear that the provision 
for the payment of overtime compensation during the hours from 
5 p. m. to 8 a. m. is a statutory provision relating to the time within 
which a right shall accrue and, as such, falls squarely within the terms 
of section 262, swpra, to the effect that such time shall be the United 
States standard time of the zone involved. Question number 1 pre- 
sented in your letter is answered in the affirmative. 


* * * * * * * 


(B-66086) 


FAMILY ALLOWANCE BENEFITS—DURATION OF ENTITLEMENT—EF- 


FECT OF CONVERSION OF COAST GUARD SPECIAL TEMPORARY 
ENLISTMENT TO REGULAR ENLISTMENT 


An administrative conversion of a Coast Guard enlisted man’s special temporary 
enlistment entered into prior to July 1, 1946, for six years under the author- 
ity of section 6 (a) of the act of April 21, 1924, to a regular enlistment for 
the unexpired portion of such temporary enlistment is not to be regarded 
as a discharge and reenlistment after June 30, 1946, so as to affect entitle- 
ment, for the entire period of the enlistment as converted, to the family 
allowance authorized by section 9 (a) of the Armed Forces Voluntary Re- 
cruitment Act of 1945 during the term of an enlistment contracted prior to 
July 1, 1946. 


796802—48——-12 . 









f 
: 
' 
' 


150 DECISIONS OF THE COMPTROLLER GENERAL [21 


Assistant Comptroller General Yates to the Secretary of the Treasury, September 
3, 1947: 


Reference is made to your letter of April 30, 1947, as follows: 


Section 9 (a) of the “Armed Forces Voluntary Recruitment Act of 1945” (Public 
Law 190—79th Cong., 1st Sess., approved October 6, 1945; 37 U. S. C., Supp. V, 
sec. 201) provides: 

“The dependent or dependents of any enlisted man in the Army of the United 
States, the United States Navy, the Marine Corps, or the Coast Guard, including 
any and all retired and reserve components of such services, shall be entitled 
to receive a monthly family allowance for any period during which such enlisted 
man is in the active military or naval service of the United States on or after 
June 1, 1942, (1) during the existence of any war declared by Congress and the 
six months immediately following the termination of any such war or (2) during 
a period of enlistment or reenlistment contracted by such enlisted man prior to 
July 1, 1946.” 

The records of the U. S. Coast Guard show that one Herman J. Lentz (227-870) 
SKic entered into a special temporary reenlistment on May 26, 1946 for a period 
of six (6) years. The family allowance benefits authorized under the provisions 
of the above-quoted law are in effect for this man on behalf of his lawful wife 
and son, and will so continue until May 25, 1952, provided his present enlistment 
is not sooner terminated. 

There are two types of enlistment in the Coast Guard. Article 531, Regulations 
for the United States Coast Guard, provides, in part, that “Enlistments in the 
Coast Guard shall be either special temporary enlistments or enlistments in the 
Regular Establishment.” The latter status is reserved for career personnel and 
offers certain advantages, such as retirement benefits, not extended to persons 
whose status is obtained under special temporary enlistment. Article 553 (2) (c) 
of the above-mentioned Regulations provides, among other requisites, that to 
qualify for enlistment in the Regular Establishment a person must have com- 
pleted six years of continuous active service. 

The records of the Coast Guard show that the above-named man on or about 
May 25, 1947 will have completed six (6) years service on a special temporary 
enlistment. However, under existing regulations he may only be enlisted in the 
Regular Establishment upon being discharged from his special temporary enlist- 
ment which, as previously noted, will continue to run until about May 25, 1952, 
unless sooner discharged. 

The Coast Guard is contemplating a revision in the Regulations which will per- 
mit in Lentz’ case, and similar cases, the converting of a special temporary enlist- 
ment to an enlistment in the Regular Establishment upon the completion of six 
(6) years continuous active service, where the individual is physically and other- 
wise qualified for career status in the Coast Guard. The consideration to the 
Government supporting the modification or conversion of the original agreement, 
changing it from a special temporary enlistment to one in the Regular Establish- 
ment, will be found in the decided improvement of morale of enlisted personnel 
and the inducement offered to such personnel earlier to select the service as a 
permanent career. The retention of qualified personnel is of the utmost im- 
portance to the Coast Guard and will result also in a marked decrease in expense 
and effort in recruitment activities. 

In order to put the above plan into operation, assurance must be given the 
individuals to be affected thereby that such a changeover in enlistment status 
will not result in a later determination that the change in status was in fact a 
discharge from one enlistment and a reenlistment in the Coast Guard, to the 
extent that family allowance would continue for the duration of the war and 
for six months immediately following the termination of the war, because of an 
enlistment either actually or impliedly entered into subsequent to June 30, 1946, 
under the provisions of section 9 (a) of the “Armed Forces Voluntary Recruit- 
ment Act of 1945,” supra. 

We are of the opinion that the plan proposed by the Coast Guard, namely to 
convert special temporary enlistments to enlistments in the Regular Establish- 
ment, will result in a continuation of the enlistment to be converted and is not 
susceptible of being interpreted as causing a discontinuance of one enlistment 
and the creation of a new enlistment. In other words, the beginning, duration 
and ending of the enlistment will continue in the same manner and to the same 
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extent as originally entered into, notwithstanding the conversion of the status 
of the enlistment. 

Since the payment of family allowance is involved in the question herein pre- 
sented, an indication of your approval is requested before the plan is put into 
effect. 


It thus appears that the enlisted man entered into a “special tem- 
porary enlistment” in the Coast Guard prior to July 1, 1946, for a 
period of six years and, consequently, his dependents are entitled 
to receive a monthly family allowance during the period of such 
enlistment under the provisions of section 9 (a) of the Armed Forces 
Voluntary Recruitment Act of 1945, 59 Stat. 541, quoted in your 
letter. However, the question arises as to whether this office would 
be required to consider a subsequent “conversion” of such special 
temporary enlistment to a regular enlistment in the Regular Estab- 
lishment as a discharge and reenlistment after June 30, 1946, so as 
to limit the dependents’ right to family allowances to the period of 
the war and six months thereafter, instead of the entire period of the 
enlistment. 

The authority for special temporary enlistments in the Coast 
Guard is contained in section 6 (a) of the act of April 21, 1924, 43 
Stat. 106, 14 U. S. C. 206—entitled “An Act To authorize a temporary 


increase of the Coast Guard for law enforcement”—which provides 
as follows: 


(a) Under such regulations as he may prescribe, the Secretary of the 
Treasury is authorized to appoint temporary warrant officers, and to make 
special temporary enlistments, in the Coast Guard. No person shall be entitled 
to retirement because of his temporary appointment or enlistment under this 
section, 


Article 552 of the Regulations for the Government of the United 
States Coast Guard, as amended by changes Nos. 49 and 51, dated 
August 17 and December 18, 1945, respectively, provides that a re- 
enlistment in the Coast Guard shall be either a “Special Temporary 
Enlistment” or a “regular” enlistment, and that such reenlistments 


. Shall be made for a period of 2, 3, 4, or 6 years, at the option of the 


man concerned. Presumably, the said regulation is based upon the 
provisions of sections 1 and 3 of the act of August 18, 1941, 55 Stat. 
629, the former section providing that thereafter enlistments in the 
Navy and Marine Corps may be for minority or terms of 2, 3, 4, or 6 
years, and the latter section making the provisions of section 1 
applicable to personnel of the regular Coast Guard. Cf. section 1 
of the act of May 26, 1906, as amended, 14 U. S. C. 35, which was 
further amended by section 8 of the act of July 11, 1941, 55 Stat. 
586, to provide for enlistments in the Coast Guard for a term not 
to exceed 4 years. 
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In decision of July 16, 1925, 5 Comp. Gen. 33, 36, it was stated with 
respect to special temporary enlistments authorized for the Coast 
Guard under the said act of April 21, 1924, as follows: 

* * * The new form of enlistment established by the act of April 21, 
1924, was clearly designed to exclude men of limited service from the benefits 
of the liberal retirement provisions that enlisted men of the Coast Guard have; 
the enlistment although denominated “special temporary” is an enlistment in 
the Coast Guard for the usual term of service. * * 

* * * > * * * 


No separate and distinct enlisted force in the Coast Guard was created by 
the act of April 21, 1924; increased appropriations were provided for increasing 
the regular force by other acts and a special form of enlistment was authorized 
which operated to deprive persons in such an enlistment of rights to retirement; 
persons serving in such special temporary enlistments are members of the 
regular Coast Guard within the meaning of the act of June 4, 1920. 


Thus, it has been recognized that the said act of April 21, 1924, did 
not create a separate and distinct enlisted force in the Coast Guard 
and that persons serving under such temporary enlistments are mem- 
bers of the regular Coast Guard within the meaning of the act of 
June 4, 1920. Cf. 5 Comp. Gen. 473; Hill v. United States, 68 C. Cls. 
740. Section 9 (a) of the Armed Forces Voluntary Recruitment Act 
of 1945 authorizes payment to the dependents of any enlisted man of 
the armed forces, including the Coast Guard, of a monthly family al- 
lowance during the existence of any war declared by Congress and 6 
months immediately following the term of any such war, or, during 
a period of enlistment or reenlistment contracted by such enlisted man 
prior to July 1, 1946. Hence, the dependents of the enlisted man here 
involved are entitled to receive a monthly family allowance at least 
until May 25, 1952, by virtue of the special temporary enlistment 
entered into on May 26, 1946. Since special temporary enlistments 
in the Coast Guard are enlistments in the regular Coast Guard, you are 
advised that an administrative procedure or regulation under which 
such a special temporary enlistment is merely “converted” into a “regu- 
lar” enlistment with respect, only, to the unexpired portion of the 
special temporary enlistment, no actual discharge and reenlistment 
being involved, would not operate to defeat the preexisting right of 
the enlisted man’s dependents to continue to receive family allowances 
for the full term of such enlistment. C/. decision of July 21, 1947, 
B-66166, 27 Comp. Gen. 23, to the Secretary of the Navy. 


(B-67116) 


PAY—RETIRED—REGULAR NAVY OFFICER SERVING IN HIGHER 
TEMPORARY RANK RETIRED ON FURLOUGH PAY 


A Regular Navy officer serving under a temporary appointment in a rank higher 
than that of his permanent rank who, with the President’s approval, was 





te EEO TR 2. STORE SE. dee SI TE 





Rn al le let: ANS a RR. 0 ATE, 


state 


2 a 





Comp. Gen.}] DECISIONS OF THE COMPTROLLER GENERAL 153 


retired for physical disability not incident to the service on furlough pay 

pursuant to section 1454, Revised Statutes, is entitled under section 10 (b) (2) 

of the act of July 24, 1941, as amended, to have his retired pay computed on 

the basis of his higher temporary rank—it having been administratively 

determined that he served satisfactorily therein—at the rate of one-half of 

= base and longevity pay of such rank as prescribed by section 1593, Revised 
tatutes. 


Assistant Comptroller General Yates to the Secretary of the Navy, September 
3, 1947: 


There has been considered your letter of June 9, 1947, as follows: 


There is forwarded herewith a letter from the Chief of the Bureau of Supplies 
and Accounts, dated April 25, 1947, relative to the pay status of Lieutenant 
Commander A. S. Bogart, U. S. Navy (retired), on and after January 1, 1947. 

Your decision is requestec on the specific question presented by the Bureau of 
Supplies and Accounts, namely: Whether or not Lieutenant Commander Bogart 
is entitled to payment of retired pay from and after January 1, 1947, on the basis 
of one-half of the pay of a lieutenant commander with over three but less than six 
years of service, under the conditions stated in the enclosure. 


The letter from the Chief of the Bureau of Supplies and Accounts, 
referred to in your letter, reads: 


Ref: (a) Section 1454, Revised Statutes. 
(b) Section 1593, Revised Statutes. 
(c) Decision of the Comptroller of the Treasury dated 7 August 1908. 
(15 Comp. Dec. 70.) 
(d) Section 10 of the act of July 24, 1941, as amended by Public Law 
305 dated February 21, 1946. 
Encl: (A) SecNav orders Pers-31289-rb 24123342 dated 28 Jan. 1946. 
(B) Copy of SecNavy ltr Pers-32151-ed 123342 dated 30 Dec. 1946. 
(C) Copy of SecNav orders Pers-325 res 123342 issued 13 Jan. 1947 to 
Ensign Alvin Seymour Bogart, USN. 


1. The subject named officer, upon graduation from the Naval Academy, was 
given a revocable commission as Ensign in the Regular Navy subject to a subse- 
quent physical examination to determine his physical qualifications for continua- 
tion in the Naval Service. Such commission as Ensign was accepted on 19 
December 1941, and the officer was successively temporarily appointed to the 
rank of Lieutenant (junior grade), Lieutenant, and Lieutenant Commander prior 
to 1 July 1946. Temporary appointment as Lieutenant Commander was revoked 
on 30 December 1946 and this officer reverted to his permanent rank of Ensign 
[enclosure (B)]. Under the authority contained in reference (a), he was 
retired from active service on furlough pay, which is defined in reference 
(b) as one-half of the pay to which he would be entitled if on leave of absence 
on the active list. In accordance with decisions of the Comptroller General fur- 
lough pay is one-half of base pay plus longevity. The Secretary of the Navy has 
determined that this officer served satisfactorily in the rank of Lieutenant 
Commander. 

2. It has been noted that the Comptroller of the Treasury, in reference (c), 
stated that an officer, though retired on furlough pay, is an officer on the retired 
list, being specifically so recognized by section 1593 of the Revised Statutes. Para- 
graph (b) (2) of reference (d) states that personnel on the active list of the 
Regular Navy advanced under the authority of the act of Juiy 24, 1941, shall, 
when subsequently retired, if not otherwise entitled to the same or higher grade 
and rank or retired pay, be advanced to the highest grade and rank in which, 
as determined by the Secretary of the Navy, they served satisfactorily and shall 
receive retired pay computed at the rate prescribed by law and applicable in each 
individual case but based upon such higher rank. 

3. It is the opinion of this Bureau that subject named officer is an officer on 
the retired list of the Navy, and that as such his retired pay is for computation 
under reference (d) on the basis of one-half of the pay of a Lieutenant Commander 
with over 3 but less than 6 years’ service. Such pay amounts to $144.38 per 
month. It is further considered that the termination of temporary appointment 
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on 30 December 1946 does not serve to deprive the officer of increased retired pay 
benefits conferred by the cited reference. However, in order to protect the 
interests of the Government and to insure that this payee, and any others who 
may be retired from active service on furlough pay, will receive the full amount 
of retired pay to which entitled under applicable laws, it is recommended that 
this matter be referred to the Comptroller General for determination as to 
whether the interpretation of this Bureau with respect to the retired pay status 
of this officer is correct. 


Sections 1454, 1557 and 1593, Revised Statutes, 34 U. S. C. 418, 881, 
998, respectively, provide as follows: 

Sec. 1454. When said board finds that an officer is incapacitated for active 
service and that his incapacity is not the result of any incident of the service, such 
officer shall, if said decision is approved by the President, be retired from active 


service on furlough-pay, or wholly retired from service with one year’s pay, as 
the President may determine. 


Sec. 1557. Officers on furlough shall receive only one-half of the pay to which 
they would be entitled if on leave of absence. 


* * * * * 7 2 


Sec. 1598. Officers placed on the retired list, on furlough pay, shall receive only 
one-half of the pay to which they would have been entitled if on leave of absence on 
the active list. 


Section 8 (a) of the act of February 21, 1946, 60 Stat. 28, amending 
section 10 of the act of July 24, 1941, as amended, provides: 

(2) Personnel of the active list of the Regular Navy and Marine Corps and 
personnel of the Fleet Reserve and Fleet Marine Corps Reserve appointed or 
advanced under the authority of this Act shall, when subsequently retired, if 
not otherwise entitled to the same or higher grade and rank or retired pay, be 
advanced to the highest grade and rank in which, as determined by the Secretary 
of the Navy, they served satisfactorily under temporary appointments, and shall 


receive retired pay computed at the rate prescribed by law and applicable in each 
individual case but based upon such higher rank. 


A naval retiring board found that Lieutenant Commander Bogart 
was incapacitated for active service and that his incapacity was not 
the result of any incident of the service (presumably having been 
incurred while attending the Naval Academy as a midshipman or prior 
thereto). The President, on December 24, 1946, approved the proceed- 
ings and findings of the Naval Retiring Board. Accordingly, the 
officer’s temporary appointment as a lieutenant commander was re- 
voked and he reverted to his permanent rank of ensign December 30, 
1946, and was placed on the retired list, with furlough pay, effective 
January 1, 1947. 

Under section 10 (b) (2) of the act of July 24, 1941, as amended by 
section 8 (a) of the act of February 21, 1946, supra, personnel of the 
active list of the Regular Navy temporarily advanced under the said 
act are entitled, when subsequently “retired,” to be advanced to the 
highest grade or rank in which, as determined by the Secretary of the 
Navy, they served satisfactorily under temporary appointments, with 
retired pay computed at the rate prescribed by law and applicable in 
each individual case but based upon such higher rank. Section 1454, 
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Revised Statutes, expressly provides that, under certain conditions, 
an officer shall be “retired” from active service on furlough pay and 
an officer so retired on furlough pay is specifically recognized by section 
1593, Revised Statutes, as an officer on the retired list. See 15 Comp. 
Dec. 70; Brown v. United States, 113 U. S. 568, 572. Since the officer 
here involved was found by a naval retiring board to be incapacitated 
for active service and that such incapacity was not the result of any 
incident of the service, and since the President determined that he 
should be retired with furlough pay, the officer is entitled under the 
said section 10 (b) (2) of the act of July 24, 1941, as amended by the 
act of February 21, 1946, to have his retired pay computed from 
January 1, 1947, the date of retirement, on the basis of his temporary 
rank of lieutenant commander—the Secretary of Navy having 
determined that he served satisfactorily in such rank—at the rate 
prescribed by section 1593, Revised Statutes—that is, one-half of the 
base and longevity pay of a lieutenant commander with less than 6 
years’ service. Accordingly, the question presented is answered in 
the affirmative. 


(B-68299) 


NAVY NURSE CORPS; NURSE CORPS RESERVE—EFFECT OF ARMY- 


NAVY NURSES ACT OF 1947 ON PERIOD PAY, UNIFORM ALLOWANCES, 
ETC. 


The total of all periods of active service in the Nurse Corps of the Army, Navy 
or Public Health Service, or the reserve components thereof, specifically 
authorized by section 208 (b) of the Army-Navy Nurses Act of 1947 to be 
credited for purposes of longevity pay of officers of the Navy Nurse Corps, 
may be credited for purposes of such officers’ period pay, in view of the broad 
provisions of section 208 (a) of said act placing officers of the Navy Nurse 
Corps generally on a par with male officers of the Regular Navy for pay and 
allowance purposes. 

The pay and allowances of Navy nurses holding appointments made under the 
authority of the act of May 13, 1908, who have not been transferred to the 
Navy Nurse Corps created by section 201 of the Army-Navy Nurses Act of 
1947 are to be determined under the provisions of law which were in effect 
prior to April 16, 1947—tthe effective date of the 1947 act—and which, pur- 
suant to section 213 thereof, remain in effect until October 16, 1947, without 
regard to whether the appointment was made before or after April 16, 1947. 

A person initially appointed in the Navy Nurse Corps under the provisions of 
the act of May 13, 1908, after April 16, 1947, the date of enactment of the 
Army-Navy Nurses Act of 1947, or prior to October 16, 1947, the effective date 
of repeal of the 1908 act, and the act of July 3, 1942, authorizing uniform 
allowances for members of the Navy Nurse Corps, is entitled to the uniform 
allowance prescribed pursuant to sections 3 and 4 of the 1942 act, even 
though such person be subsequently commissioned in the new Navy Nurse 
Corps created by the 1947 act. 

A person initially commissioned in the Navy Nurse Corps pursuant to section 
201 of the Army-Navy Nurses Act of 1947 between April 16, 1947, the effective 
date of said act, and October 16, 1947, the effective date of repeal by section 
213 of the 1947 act of the act of July 3, 1942, respecting uniform allowances 
for members of the Navy Nurse Corps, is not entitled to payment of the 
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uniform allowance prescribed pursuant to sections 3 and 4 of the 1942 
act. 

Navy nurses of the Volunteer Reserve who, while on active duty on or before 
April 16, 1947—the effective date of section 601 of the Army-Navy Nurses 
Act of 1947 establishing a Nurse Corps Reserve in the Naval Reserve—were 
paid the full uniform allowances (initial and wartime) authorized by the 
act of July 3, 1942, would not, upon recall to active duty subsequent to 
April 16, 1947, become entitled to the uniform allowances authorized by 
section 302 of the Naval Reserve Act of 1938 to be paid to Naval Reserve 
officers upon first reporting for active duty. 

In the case of Navy nurses of the Volunteer Reserve paid initial uniform allow- 
ance under the act of July 3, 1942, and subsequently, on the effective 
date of the Army-Navy Nurses Act of 1947, transferred to the Nurse Corps 
Reserve pursuant to section 604 of the Naval Reserve Act of 1938, as 
amended, the additional uniform alowance of $50 authorized by section 302 
of the 1938 act for Naval Reserve officers upon the completion of four years’ 
service is payable, considering that service in the Volunteer Reserve is 
equivalent to Naval Reserve service, computed from the date following the 
date of entitlement to the initial allowance. 


Assistant Comptroller General Yates to the Secretary of the Navy, September 5, 
1947: 


There has been considered your letter of July 24, 1947, with enclos- 
ure, as follows: 


There is forwarded herewith for your consideration a letter from the Chief 
of the Bureau of Supplies and Accounts, Navy Department, relative to the pay 
and allowance status of members of the Nurse Corps, U. S. Navy. 


Your decision is requested on the various questions presented by the Chief of 
the Bureau of Supplies and Accounts in the enclosure and under the conditions 


therein stated, as follows: 

(1) In view of the broad language used in subsection (a) of Section 208 of 
the Army-Navy Nurses Act of 1947, is the service enumerated in subsection (b) 
of said Section 208 creditable for all pay purposes, including period pay, which 
is likewise based upon longevity or length of service? In this connection par- 
ticular attention is invited to the comments of the Chief of the Bureau of Sup- 
plies and Accounts, as set forth in paragraph 3 of the enclosure. 

(2) In case the answer to query (1) is in the negative, it will result in a reduc- 
tion in the pay which members of the Navy Nurse Corps were receiving on April 
16, 1947, date of approval of the Army-Navy Nurses Act of 1947, since there is 
no savings clause in said Act with respect to members of the Navy Nurse Corps 
on the active list of the Regular Navy. Accordingly, in the event of a negative 
answer to query (1) above, your further decision is requested as to— 

(a) Whether the right of the members of the existing Nurse Corps to pay and 
allowances under the provisions of the Acts of December 22, 1942 (56 Stat. 
1072, 1074), and December 3, 1945 (59 Stat. 594), continues until October 16, 1947, 
the date of repeal of said Acts; or 

(b) Whether right to pay under the cited Acts of December 22, 1942, and 
December 3, 1945, terminates as of the effective date of transfer to the Nurse 
Corps created by Section 201 of the Army-Navy Nurses Act of 1947, and 

(c) Whether individuals originally commissioned in the grade of Nurse in 
the Navy Nurse Corps on and after April 16, 1947, are entitled to pay under the 
provisions of the Act of December 3, 1945, until October 16, 1947, or whether sucb 
individuals are entitled to pay under the provisions of Section 208 of the Army- 
Navy Nurses Act of 1947 from date of acceptance of commission? 

(3) Whether individuals appointed under the authority of the Act of May 
13, 1908 (35 Stat. 146; 34 U. S. Code 41-42), after April 16, 1947, and subse- 
quently commissioned in the grade of Nurse as provided in Section 201 of the 
Army-Navy Nurses Act of 1947, are entitled to pay under the same conditions as 
members of the active list of the existing Nurse Corps on April 16, 1947? 

(4) Whether individuals who are initially appointed in the Navy Nurse Corps 
between April 17, 1947, and October 16, 1947, under the authority contained in 
the Act of May 13, 1968, supra, and subsequently commissioned in the grade of 
Nurse as provided in Section 201 of the Army-Navy Nurses Act of 1947, are 
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entitled to the uniform allowance prescribed by the Act of July 3, 1942 (56 Stat. 
646), which also remains in effect until October 16, 1947? 

(5) Whether individuals initially commissioned in the grade of Nurse between 
April 16, 1947, and October 16, 1947, under the authority contained in Section 201 
of the Army-Navy Nurses Act of 1947, are entitled to the uniform allowance pre- 
scribed in the Act of July 3, 1942, supra? 

(6) Whether a nurse in the Volunteer Reserve on inactive duty on effective 
date of enactment of Title VI of the Army-Navy Nurses Act of 1947, who is 
called to active or training duty subsequent to April 16, 1947, is entitled to 
otherwise proper credit of uniform allowance prescribed by Section 302 of the 
Naval Reserve Act of 1938 (52 Stat. 1180; 34 U. S. Code 855a), irrespective of the 
fact that such nurse has previously received the full uniform allowance prescribed 
by the Act of July 3, 1942, supra, at the time of first reporting for active duty 
in her former staius of a nurse in the Volunteer Reserve? 

(7) Whether a nurse of the Volunteer Reserve on active duty on the effective 
date of enactment of Title V1 of the Army-Navy Nurses Act of 1947 is entitled 
to credit of uniform allowance of $100 and $150, respectively, as prescribed in 
Section 302 of the Naval Reserve Act of 1938, supra, irrespective of the fact that 
such nurse has previously received the full uniform allowance prescribed by 
the Act of July 3, 1942, supra? 

(8) Whether all nurses of the Volunteer Reserve transferred to the Nurse 
Corps Reserve on April 16, 1947, under authority of Section 604 of the Naval 
Reserve Act of 1988, as amended, while on active duty or while in an inactive 
status, are entitled to $50 uniform allowance prescribed by section 302 of the 
Naval Reserve Act of 1938, if four or more years have elapse! since payment of 
uniform allowance prescribed by the Act of July 3, 1942, supra? 

(9) If the answer to query (8) is in the negative, when does the right accrue 


to the $50 uniform allowance prescribed by section 302 of the Naval Reserve 
Act of 1938? 


Your early decision on the above questions is requested. 

The Army-Navy Nurses Act of 1947 (Public Law 36, approved 
April 16, 1947), 61 Stat. 41, is entitled “AN ACT To establish a 
permanent Nurse Corps of the Army and the Navy and to establish 
a Women’s Medical Specialist Corps in the Army.” Title I of that 
act (sections 101 to 117) relates to “Army Nurses and Women’s 
Medical Specialist Corps,” and Title II thereof (sections 201 to 215) 
relates to the “Navy Nurse Corps.” 

Section 201 of said act, 61 Stat. 47, creates and establishes a Nurse 
Corps as a staff corps of the United States Navy and provides that 
the Navy Nurse Corps shall consist of officers commissioned in the 
grade of nurse who shall have the rank of commander, lieutenant 
commander, lieutenant, lieutenant (junior grade) or ensign, and sec- 
tion 202, 61 Stat. 47, provides for a Director of the Navy Nurse Corps 
and that such Director, while so serving, shall have the rank, pay, and 
allowances of a captain of the Navy. 

Sections 203, 208, 210, 213, and 215 of the act, 61 Stat. 47, 50, 51, 52, 
are as follows: 


Sec. 203. All members of the active list of the existing Nurse Corps of the 
Regular Navy, who, on the effective date of this Act, are serving in a temporary 
rank authorized by present law, may, during a period of not more than six 
months after enactment of this Act, be transferred to the Nurse Corps created 
by this Act, and, upon transfer, shall be appointed for temporary service pursuant 
to, and subject to the limitations of, the Act of July 24, 1941 (55 Stat. 603), 
as now or hereafter amended, to the same rank and with the same precedence 
held by them on the date of such transfer, and for the purposes of such appoint- 
ments under the said Act, such members of the Nurse Corps shall be considered 
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to be commissioned officers of the Regular Navy. Nurses so transferred, who 
at the time of such transfer had to their credit leave accrued but not taken, 
shall not, by reason of such transfer, lose such accrued leave. Prior to the 
termination of their temporary appointments, the Secretary of the Navy shall 
appoint a board of not less than three naval officers, who, in accordance with 
such regulations as he may prescribe, shall assign running mates to the Nurse 
Corps officers transferred and appointed for temporary service pursuant to this 
section, and such officers shall be assigned permanent ranks corresponding to 
the permanent ranks held by their running mates: Provided, That no officer 
of the Nurse Corps shall be assigned a permanent rank above that of commander. 
” + * 4 7 - * 


Sec. 208. (a) All provisions of law relating to pay, leave, money allowances 
for subsistence and rental of quarters, mileage and other travel allowances, 
or other allowances, benefits, or emoluments, of male officers of the Navy, except 
those provisions relating to the same subject matter provided for in subsection 
(b) of this section, are hereby made applicable to officers of the Nurse Corps: 
Provided, That the husbands of officers of the Navy Nurse Corps shall not be 
considered dependents of such officers unless they are in fact dependent on 
their wives for their chief support, and the children of such officers shall not be 
considered dependents unless their father is dead or they are in fact dependent 
on their mother for their chief support: Provided further, That officers of the 
Nurse Corps may be subsisted in hospital messes in accordance with section 
17 (a) of the Act of August 2, 1946 (Public Law 604, Seventy-ninth Congress, 
second session), and such officers may be assigned quarters in naval hospitals 
under such regulations as the Secretary of the Navy may prescribe. 

(b) Longevity pay for officers of the Navy Nurse Corps shall be based upon 
the total of all periods of active service during which they have held or shall 
hold appointments as nurses or as commissioned officers in the Nurse Corps of the 
Army, Navy, or Public Health Service, or the reserve components thereof. 


* * * * ad € * 


Sec. 210. The Naval Reserve Act of 1938 (52 Stat. 1175), as amended, is hereby 
further amended by adding after section 508 thereof an additional title as follows: 


“TITLE VI—NURSE Corps RESERVE 


“Sec. 601. A Nurse Corps Reserve is hereby established which shall be a 
branch of the Naval Reserve and shall be administered under the same provisions 
in all respects (except as may be necessary to adapt said provisions to the 
Nurse Corps Reserve, or as specifically provided herein) as those contained in 
this Act or which may hereafter be enacted with respect to the Volunteer Reserve. 

“Sec. 602. Members of the Nurse Corps Reserve may be commissioned in ap- 
propriate ranks corresponding to those of the Nurse Corps of the Regular Navy 
in accordance with such regulations as the Secretary of the Navy may prescribe. 
Such members of the Nurse Corps Reserve, when on active duty, shall have the 
same authority in and about naval hospitals and other activities of the Medical 
Department of the Navy as officers of the Nurse Corps of the Regular Navy. 

“Seo, 603. The Reserve established by this title shall be composed of members 
who are female citizens of the United States and who shall have such professional 
or other qualifications as shall be prescribed by the Secretary of the Navy. 

“Sec. 604. All nurses of the Volunteer Reserve appointed under the authority 
of title I, section 4, of this Act are hereby transferred to the Nurse Corps Reserve 
established by section 601 of this title in such permanent ranks as the Secretary 
of the Navy may determine and the temporary ranks held by those on active duty 
on the effective date of this title shall not be vacated by reason of such transfer. 
Each nurse so transferred, who at the time of such transfer had to her credit 
leave accrued but not taken, may, subsequent to such transfer, be granted such 
leave without loss of pay and allowances.” 


* * * * * * * 


Sec. 213. Effective six months after enactment of this title, all laws or parts 
of laws inconsistent with the provisions of this title are hereby repealed, and the 
provisions of this title shall be in effect in lieu thereof and such repeal shall include 
but shall not be limited to the following Acts and parts of Acts; 
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(a) The third paragraph, subheading “Repairs, Bureau of Medicine and 
Surgery,” heading “Bureau of Medicine and Surgery,” of the Act of May 13, 1908, 
as it appears on page 146, volume 35, Statutes at Large. 


(b) So much of the Act of May 13, 1926 (44 Stat. 531), as relates to the Navy 
Nurse Corps. 


(c) So much of the Act of June 20, 1980 (46 Stat. 790), as amended by the Acts 
of March 3, 1931 (46 Stat. 1502), and October 17, 1940 (54 Stat. 1192), as relates 
to the Navy Nurse Corps. 


(d) That part of section 4 of the Act of June 25, 1938 (52 Stat. 1176), which 
relates to the appointment of female registered nurses in the Volunteer Reserve. 
(e) That part of section 2 of the Act of June 16, 1942 (56 Stat. 360), which 


authorizes an increase of 20 per centum in base pay of Navy nurses while on 
sea duty. 


(f) So much of section 13 of the Act of June 16, 1942 (56 Stat. 366), as relates 
to the Navy Nurse Corps. ‘ 


(g) The Act of July 3, 1942 (56 Stat. 646). 

(h) Section 7 of the Act of December 22, 1942 (56 Stat. 1074). 
(i) The Act of February 26, 1944 (58 Stat. 105). 

(j) The Act of December 3, 1945 (59 Stat. 594). 


* * * * * * * 


Sec. 215. Except as provided in section 213 hereof, this title shall take effect 
upon the date of its enactment. 


Your questions will be considered in the order in which they appear 
in your letter. 


Question 1 


By section 208 (a) of the Army-Navy Nurses Act of 1947, supra, 
all provisions of law relating to pay, etc., of male officers of the Navy 
“except those provisions relating to the same subject matter provided 
for in subsection (b) of this section,” are made applicable (subject to 
provisos not pertinent to the question here involved) to officers of the 
Navy Nurse Corps. The only provisions in the said subsection (b) 
are those which set forth the classes of service on which the longevity 
pay of officers of the Navy Nurse Corps is to be based and such subsec- 
tion does not specify that such classes of service are to be counted for 
pay purposes other than longevity pay purposes. The term “longevity 
pay” generally refers to the percentage increases in base pay which are 
provided by statute for each term of service of a specified length, and 
it has not been considered as referring to, or as including, “period pay” 
which is base pay and which, for officers of certain grades, is based on 
grade and length of service. Hence, the language of section 208 gives 
rise to the question whether or not an officer of the Navy Nurse Corps 
may be credited with classes of service set forth in the said subsection 
(b), or any other classes of service, for period pay purposes. 

Under the provisions of section 1 of the Pay Readjustment Act of 
1942, as amended, 37 U.S. C., Supp. V, 101, male officers of the Regu- 
lar Navy of specified grades are entitled to higher base or period 
pay—that is, the base pay of a higher pay period than that applicable 
generally to officers of their grade or rank—when they have com- 
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pleted a certain term of service as specified in the statute. The evi- 
dent purpose of section 208 (a), swpra, as indicated by its language, 
is to place officers of the Navy Nurse Corps generally on a par with 
male officers of the Regular Navy for pay and allowance purposes. 
In specifying the types of service with which such nurses may be 
credited for longevity pay purposes, section 208 (b), swpra, seem- 
ingly was designed to further that purpose, rather than to limit or 
restrict it, since the classes of service creditable for pay purposes in 
the case of male officers of the Regular Navy (see sections 1 and 3A 
of the Pay Readjustment Act of 1942, as amended, 56 Stat. 1037) gen- 
erally would be inapplicable to officer-nurses and, hence, without sec- 
tion 208 (b), there would be no provision of law which would estab- 
lish an effective basis for the computation of service of officers of the 
new Navy Nurse Corps for such purposes. 

The bill, H. R. 1943, which became the Army-Navy Nurses Act of 
1947, represented a consolidation of the provisions contained in two 
bills, H. R. 1373 and H. R. 1673, which had been pending before a sub- 
committee of the Committee on Armed Services, House of Representa- 
tives. The provisions of H. R. 1373, with amendments adopted by 
the subcommittee, are substantially identical in all major respects 
with the provisions of title II of the Army-Navy Nurses Act of 1947, 
and the provisions of title Il of H. R. 1673, with amendments adopted 
by the subcommittee, are substantially identical in all important re- 
spects with the provisions of title I of such act. H. R. 1943, as re- 
ported to the House of Representatives by the Committee on Armed 
Services, with recommended clarifying amendments which were 
adopted by the House, was enacted without further amendment, ex- 
cepting two “perfecting” amendments. In sponsoring H. R. 1943 on 
the floor of the House, Mrs. Smith of Maine, as chairman of the sub- 
committee in charge of the bill, spoke on March 12, 1947, as follows 
(quoting from 93 Congressional Record, 1998) : 

The subcommittee in striving for the goal of greater uniformity considered 
the two separate bills, one with respect to the Army, the other with respect to 
the Navy, but both with respect to the Nurse Corps of each service. In other 
words an Army bill and a Navy bill on the same subject were discussed at 
the same hearing by the same subcommittee instead of at separate hearings by 
separate committees as in the past. This was done because the committee was 
conscious of the desirability and necessity of legislating for the armed services 
as a whole rather than specially for each service. 

After complete hearings the subcommittee reported out one bill with similar 
provisions for both the Army and the Navy. The full Committee on Armed 


Services has reported this bill, H. R. 1948, favorably to the House and it is now 
before us for consideration. 

There is not anything new about this proposal. It is simply making perma- 
nent the wartime program for nurses, dietitians, physiotherapists, and occupa- 
tional therapists. 

You know the history of the Nurse Corps and the admirable service rendered 
hy the nurses, dietitians, physiotherapists, and occupational therapists during 
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the past war, so I will confine my remarks to the major features of the bill and 
to the need for its enactment. 

Under present legislation both Army and Navy nurses are occupying tem- 
porary commissioned rank. With the ending of the war emergency and with- 
out new legislation the members of the Army Nurse Corps, the Women’s Medi- 
cal Specialist Corps of the Regular Army, and the Navy Nurse Corps, will revert 
to relative rank and to the prewar scale of pay allowances which, under the 
Pay Readjustment Act of 1942, began with the sum of $1,080 per annum to the 
top pay of $1,800 per annum for a person having served 12 years, after which 
there were no increases. 

Maj. Gen. Norman Kirk, Surgeon General of the United States Army, and 
Admiral Clifford E. Swanson, Chief of the Bureau of Medicine and Surgery of 
the United States Navy, both testified, during the course of the hearing on this 


bill, that a reversion to the prewar pay scales would result in a complete dis- 
solution of the Army and Navy Nurses Corps. 


This bill is in two sections. Title I pertains to the Army and title II to the 
Navy. Although the wording differs somewhat, the provisions are practically 
the same, so much so that under this proposed legislation a nurse could transfer 


from one branch of the service to the other without detriment to herself or to 
the service. 


H. R. 1943 provides that— 


First. Army and Navy nurses and personnel of the Women’s Medical Specialist 
Corps of the Army would be commissioned on a permanent status, the same as all 
male officers. 


Second. Pay, leave, money allowances for subsistence and rental of quarters, 


mileage and other travel allowances, benefits, and emoluments would be the same 
as for male officers. 


Third. Provisions for promotion would be the same as for male officers except 
that Army nurses and specialists above the rank of captain, and Navy nurses above 
the rank of lieutenant would be chosen by selection boards. 

Fourth. Retirement provisions would be the same as for male officers except that 
the retirement age is reduced to 55 years in the ranks above captain in the Army 
and above lieutenant in the Navy, and at 50 years in all ranks below captain in the 
Army and lieutenant in the Navy, and retirement pay would be based on 214 
percent per annum, the same as all officers of the Army and the Navy. 

Fifth, The proposed legislation would establish similar provisions for nurses 
of both the Army and the Navy with exactly the same pay and allowances. 


From the foregoing, from the hearings on H. R. 1373, H. R. 1673, and 
H. R. 1943, from the Committee reports on H. R. 1943, and from the 
entire discussion on H. R. 1943 in the House and in the Senate, it is clear 
that it was the purpose of the Congress in enacting the Army-Navy 
Nurses Act of 1947 to give officer-nurses of the Army and of the Navy 
the benefit of the pay provisions applicable to male officers of the regu- 
lar establishments in every comparable and practicable respect and to 
give to officer-nurses of the Navy substantially the same pay and allow- 
ances as those provided for officer-nurses of the Army. In this con- 
nection, the language of sections 109 and 110 of the said act, 61 Stat. 
45, 46, makes it clear that for period pay purposes, as well as for lon- 
gevity pay purposes, officers of the new Army Nurse Corps are entitled 
to credit for “active military service in the Army Nurse Corps and in 
the Navy Nurse Corps, active military service rendered pursuant to 
an appointment under the provisions of the act of December 22, 1942 
(56 Stat. 1072), and active military service rendered pursuant to an 
appointment under the act of June 23, 1944 (58 Stat. 324).” 
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The legislative history of the Army-Navy Nurses Act of 1947 clearly 
shows, also, that it was the purpose of the Congress to give to officers 
of the new Navy Nurse Corps substantially the same pay as that pro- 
vided for Navy nurses by prior temporary (wartime) law and, under 
such prior law, section 1 of the act of December 3, 1945, 59 Stat. 594 
(which is expressly repealed, effective October 16, 1947, by section 213, 
supra), Navy nurses were entitled to the same pay as officers of the 
Regular Navy of corresponding rank and length of service and were 
entitled to period pay and to longevity pay based on the provisions 
of subsection (b) of the said section 1, 59 Stat. 595, as follows: 

In computing the service for all pay purposes of members of the Navy Nurse 

Corps, such persons shall be credited with full time for all periods during which 
they held appointments as nurses or commissions in the Army Nurse Corps or the 
Navy Nurse Corps. [Italics supplied.] 
With respect to the scope of the provisions of such subsection, see 25 
Comp. Gen. 604; and as to the classes of service with which members 
of the new Navy Nurse Corps may be credited for purposes of deter- 
mining their eligibility for voluntary retirement, see section 207 (i) 
of the Army-Navy Nurses Act of 1947, 61 Stat. 50. 

In view of the above, it seems to be the clear purpose and intent of 
section 208, swpra, that officers of the Navy Nurse Corps shall be cred- 
ited with appropriate classes of prior service for the purposes of deter- 
mining their eligibility for advancement from one pay period to 
another in order to maintain a pay parity with officers of the Army 
Nurse Corps and with male officers generally, and it is apparent that 
such purpose would be frustrated unless it be concluded that the classes 
of service set forth in subsection (b) of said section were intended to 
be counted for such purposes. Accordingly, your first question is 
answered in the affirmative. 


Question 2 


In view of the answer to your first question, it does not appear that 
a decision is necessary respecting the matters cevered in your second 
question. 


Question 3 


When sections 213 and 215 of the Army-Navy Nurses Act of 1947, 
supra, are read together and are considered in conjunction with the 
other provisions of the act and the legislative history of such act, it 
seems probable that the Congress did not contemplate or intend that 
any appointments as nurses would be made after April 16, 1947, under 
the provisions of the act of May 13, 1908, 35 Stat. 146, 34 U. S.C. A. 
41, 42, and that the specific repeal of that part of such 1908 act which 
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pertains to the “Nurse Corps (female) of the United States Navy” 
was postponed for 6 months for the purpose of allowing time for the 
transfer to the new Navy Nurse Corps created by the 1947 act of per- 
sons who, on April 16, 1947, the effective date of the 1947 act, were 
holding appointments made under the provisions of the 1908 act. 
Compare the provisions of section 113 (a) of the 1947 act, 61 Stat. 46, 
respecting Army nurses, as follows: 

Sec. 113 (a) Effective on the date of enactment of this Act, no further 
appointment shall be made in the Army Nurse Corps created by Chapter V of the 
Act of July 9, 1918 (40 Stat. 879), as amended, and no further appointment shall 
be made pursuant to the Act of December 22, 1942 (56 Stat. 1073), or pursuant 
to the Act of June 22, 1944 (58 Stat. 324). The acceptance of any Regular Army 
appointment under this Act shall operate to vacate any other military or civilian 


status in or with the Military Establishment theretofore occupied by the appointee 
except an appointment pursuant to the Act of June 22, 1944.” 


However, if any persons have been appointed as nurses since April 
16, 1947, under the authority of the 1908 act, they seemingly must be 
considered as subject not only to the terms of the 1908 act but to the 
provisions of law prescribing the pay and allowances of persons who 
served under similar appointments prior to April 16, 1947, since, under 
the express terms of section 213 of the Army-Navy Nurses Act of 1947, 
such provisions of law respecting pay and allowances, like the appli- 
cable provisions of the 1908 act, remain in effect until October 16, 1947, 
and since it seems clear that the pay and allowance provisions of sec- 
tion 208 of the 1947 act apply only to persons who have been trans- 
ferred to or appointed in the new Navy Nurse Corps created by section 
201 of such act. Hence, the conclusion is required that the pay and 
allowances of Navy nurses holding appointments made under authority 
of the act of May 13, 1908 (who have not been transferred to the new 
Navy Nurse Corps created by the 1947 act), are to be determined under 
the provisions of the laws which were in effect prior to April 16, 1947— 
and which remain in effect until October 16, 1947—without regard to 
the question whether the appointment under the 1908 act was made 
before or after April 16, 1947. Your third question is answered 
accordingly. 


Question 4 


Sections 3 and 4 of the act of July 3, 1942, 56 Stat. 647, are as 
follows: 


Sec. 3. The Secretary of the Navy shall fix the money value of the uniforms 
which members of the Navy Nurse Corps are required to have upon their first 
appointment in the Navy: Provided, That he may authorize such uniforms to be 
issued in kind or, in lieu thereof, that payment in cash of the money value fixed 
in accordance with the foregoing be made to members so appointed, for the 
purchase of such uniforms; 

Sec. 4. In time of war or when the Secretary of the Navy shall direct the wear- 
ing of uniforms at all times, he may fix the money value of additional outdoor 
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uniforms which may be issued in kind to all members of the Navy Nurse Corps, 
or authorize payment in cash in lieu thereof for the purchase of such outdoor 
uniforms as may be prescribed by the United States Navy Uniform Regulations: 
Provided, That but one complete uniform outfit may be furnished to a member 
of the Navy Nurse Corps. 


Pursuant to the provisions of section 3, supra, a uniform allowance 
of $175 was prescribed for payment to a Navy nurse when appointed 
or a Naval Reserve Nurse when first reporting for active duty and, 
under the provisions of section 4, supra, an additional allowance of 
$225 was prescribed for payment to Navy nurses and Naval Reserve 
nurses in time of war, ete. Article 54275, Bureau of Supplies and 
Accounts Manual. 

The provisions of sections 3 and 4 of the act of July 3, 1942, supra, 
are among the statutory provisions applicable to the pay and allow- 
ances of nurses holding appointments under the act of May 13, 1908, 
which, like such latter act, remain in effect until October 16, 1947. See 
section 213 of the Army-Navy Nurses Act of 1947, supra. While, as 
stated above, it.is improbable that the Congress contemplated or in- 
tended that any person would be initially appointed as nurse after 
April 16, 1947, under the provisions of the 1908 act, any person who 
has been so appointed, or is so appointed prior to October 16, 1947, 
would come within the provisions of the said sections 3 and 4 and 
any rights which may have accrued, or which may accrue, to such a 
person under said sections and the applicable regulations, would not 
be taken away because of her subsequent commissioning in the new 
Navy Nurse Corps created by the 1947 act. Accordingly, your fourth 
question is answered in the affirmative. 


Question 5 


On the basis of the reasons and the conclusions stated above respect- 
ing your third and fourth questions, your fifth question is answered 
in the negative. 


Question 6 


Section 210 of the Army-Navy Nurses Act of 1947, supra, amends 
the Naval Reserve Act of 1938, 52 Stat. 1175, as amended, by adding a 
new title (title VI) thereto and thus establishes a Nurse Corps Reserve 
as a branch of the Naval Reserve. Under such title, members of the 
Nurse Corps Reserve, so established, will hold commissions as officers 
and such Reserve is to be “administered under the same provisions in 
all respects (except as may be necessary to adapt said provisions to 
the Nurse Corps Reserve, or as specifically provided herein) as those 
contained in this Act [Naval Reserve Act of 1938, as amended] .or 
which may hereafter be enacted with respect to the Volunteer Reserve.” 

The Volunteer Reserve is a statutory component of the Naval Re- 
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serve established by the Naval Reserve Act of 1938, supra, and members 
of such Volunteer Reserve are entitled to uniform allowances under 
the provisions of, and subject to the conditions of, section 302 of the 
Naval Reserve Act of 1938, 52 Stat. 1180, 34 U. S. C. A. 855 (a), as 
follows: 


Seo. 302. In time of peace, upon first reporting for active or training duty with 
pay, after enactment hereof, at a location where uniforms are required to be worn, 
or after the authorized performance of fourteen drills, a commissioned or war- 
rant officer of the Naval Reserve shall be paid a sum not to exceed $100 as reim- 
bursement for the purchase of the required uniforms, and thereafter he shall be 
paid an additional sum of $50 for the same purpose upon the completion of each 
period of not less than four years in the Naval Reserve: Provided, That this 
latter amount of $50 shall not become due any officer until he has completed not 
less than one hundred and fifty drills or periods of other equivalent instruction 
or duty or appropriate duties and fifty-six days’ active or training duty, or 
seventy-five drills and eighty-four days’ active or training duty, or one hundred 
twelve days’ active or training duty: Provided further, That any officer who has 
heretofore received a uniform gratuity shall not be entitled to either of the above- 
mentioned sums until the expiration of four years from the date of the receipt 
of the last such gratuity: Provided further, That uniforms for aviation cadets 
shall be provided as heretofore or hereafter authorized by law: And provided 
further, That in time of war or national emergency a further sum of $150 for the 
purchase of required uniforms shall be paid to officers of the Naval Reserve when 
they first report for active duty. 


In decision of this office dated December 16, 1942, 22 Comp. Gen. 
543, it was held that (quoting the syllabus) : 


An officer who was commissioned in the Marine Corps Reserve pursuant to 
the Naval Aviation Cadet Act of 1942 and who received the uniform gratuity 
of $150 authorized by section 11 of that act is not entitled to an additional uni- 
form gratuity under the last proviso of section 302 of the Naval Reserve Act 
of 1938 upon being assigned to active duty during war or national emergency. 


In decision dated December 19, 1945, 25 Comp. Gen. 445, it was 
held as follows (quoting the syllabus) : 


A former Naval Reserve aviation cadet commissioned, upon completion of 
his training, in the Coast Guard Reserve while the Coast Guard is operating 
as part of the Navy is entitled, upon reporting for active duty in the Coast 
Guard to only so much of the initial wartime uniform allowance of $250 pro- 
vided generally for Coast Guard Reserve officers by section 210 of the act of 
February 19, 1941, as amended, as does not exceed the $150 initial uniform allow- 
ance he would have received, pursuant to section 11 of the Naval Aviation 
Cadet Act of 1942, as amended, had he been commissioned in the Naval Reserve. 


In decision of this office dated December 1, 1943, B-37635, holding 
that a person who in 1942 had received $250 as uniform allowance 
while an officer in the Coast Guard Reserve was precluded, upon sub- 
sequent appointment and entrance on duty as an officer of the Naval 
Reserve in 1943, from receiving a like gratuity as an officer of the 
Naval Reserve, it was stated: 


While the statutory provisions contained in section 302 of the Naval Reserve 
Act and section 210 of the Coast Guard Reserve Act, as amended, for the pay- 
ment of uniform allowances to reserve officers of the two services are separate 
and distinct from each other and normally are for specific and exclusive appli- 
cation when such services are operating separately and apart, it does not 
follow, when the Coast Guard is operating as a part of the Navy, that such pro- 
visions are to be so construed as to confer benefits in excess of those which 
accrue to officers of the Naval Reserve who may have served continuously on 
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active duty during time of war for an equal or longer period than the com- 
bined services of the Coast Guard Reserve officer who, through his own efforts, 
has secured an appointment in and subsequently becomes an officer in the Naval 
Reserve and who by reason of having first reported therein during time of war 
may literally meet the requirements of section 302 of the Naval Reserve Act, 
supra. 

It is understood that the uniform of a Coast Guard Reserve officer and the 
uniform of a Naval Reserve officer are practically identical, except for differ- 
ences in insignia. It reasonably appears that, with minor changes, the uniform 
of the Coast Guard Reserve could be worn by an officer of the Naval Reserve. 
Under such circumstances, it seems to follow that payment of an additional 
uniform gratuity as for first reporting in time of war as a Naval Reserve officer 
would be without the spirit, purpose or intent of said section 302 of the Naval 
Reserve Act. 


The principles of the above decisions are: applicable by analogy 
to the question here involved. See, also, 25 Comp. Gen. 194; 19 éd. 
375; B-32291, January 8, 1944; B-25418, August 14, 1942. 

It will be noted that section 4 of the act of July 3, 1942, supra, ex- 
pressly provides that only one complete uniform outfit miay be 
furnished to a nurse and that section 302 of the Naval Reserve Act 
of 1938, supra, provides for payment of the “peacetime” uniform 
allowance of $100 to Naval Reserve officers upon their first reporting 
for active or training duty with pay, etc., and that the said section 
302 further provides that “in time of war or national emergency a 
further sum of $150 for the purchase of required uniforms shall be 
paid to officers of the Naval Reserve when they first report for active 
duty.” In this connection, see decision of February 2, 1942, 21 Comp. 
Gen. 739, wherein it was held that (quoting the syllabus) : 

Upon first reporting for duty in time of war or national emergency at a 
location where uniforms are required to be worn, commissioned and warrant 
officers of the Naval Reserve who have not previously received the $100 peace- 
time uniform allowance authorized by section 302 of the Naval Reserve Act of 
1988 are entitled to that allowance as well as to the further sum of $150 author- 


ized by the same section for the purchase of required uniforms when first report- 
ing for active duty in time of war or national emergency. 


Clearly, it would be contrary to the spirit and intent of the pertinent 
statutes to hold that a reserve nurse of the Navy who, while on active 
duty prior to April 16, 1947, was paid the full (initial and wartime) 
uniform allowances authorized by the act of July 3, 1942, and the 
regulations issued pursuant thereto (article 54275, Bureau of 
Supplies and Accounts Manual) would, upon her recall to active duty 
subsequent to April 16, 1947, become entitled to the uniform al- 
lowances which section 302 of the Naval Reserve Act of 1938, supra, 
authorizes to be paid to officers of the Naval Reserve upon first re- 
porting for active duty. Accordingly, your sixth question is an- 
swered in the negative. Cf. B-33046, May 7, 1943; B-33536, April 16, 
1943. 


Question 7 


While this question involves the case of a reserve nurse who was 
on active duty on April 16, 1947, the date of enactment of the Army- 
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Navy Nurses Act of 1947, and your sixth question relates to the case of 
a reserve nurse who was on inactive duty on April 16, 1947, and who 
was recalled to active duty after that date, both questions involve es- 
sentially the same proposition. Cf. 18 Comp. Gen. 836; 22 id. 1141. 
Hence, based on the reasons and conclusions stated above respecting 
your sixth question, your seventh question is answered in the negative. 


Question 8 


As indicated above under question 6, nurses of the new Nurse Corps 
Reserve, established by Title VI of the Naval Reserve Act of 1938, as 
added by section 210 of the Army-Navy Nurses Act of 1947, will hold 
commissions as officers of the Naval Reserve and, as such commissioned 
officers, they are assimilated generally to officers of the Volunteer Re- 
serve of the Naval Reserve. While it was concluded above that such 
officer-nurses of the Naval Reserve are not entitled to the initial uni- 
form allowances authorized by section 302 of the Naval Reserve Act 
of 1938, supra, when they have received initial uniform allowances 
under the act of July 3, 1942, specially applicable to nurses, it would 
appear that upon being commissioned in the new Nurse Corps Reserve 
they would become entitled to supplemental uniform allowance pay- 
ments ($50 for each four years in the Naval Reserve) under the provi- 
sions of, and subject to the conditions of, the said section 302. 

In decision of August 20, 1945, 25 Comp. Gen. 194, cited above, one 
of the questions involved (question d) and the answer thereto were as 
follows (quoting from pages 198 and 199) : 


“(d) A member of the Naval Reserve appointed an officer and paid $250 uni- 
form gratuity on reporting for active duty is subsequently discharged from the 
Naval Reserve to accept appointment as an officer in the Coast Guard Reserve. 
Is the officer entitled to an additional allowance of $50 for uniforms upon com- 
pletion of four years service including both Naval Reserve and Coast Guard 
Service, if other conditions of the statute have been met, or does the $50 uniform 
gratuity become payable after completion of four years service in the Coast 
Guard Reserve? See decision of the Comptroller General, B-37635, December 1, 
1943.” 

As the officer must have been paid the $250 uniform allowance upon reporting 
for active duty as an officer of the Naval Reserve during the present emergency 
he was not entitled to a similar allowance of $250 upon being discharged from 
the Naval Reserve and thereupon reporting for active duty as an officer of the 
Coast Guard Reserve while the Coast Guard was operating as a part of the Navy, 
such initial allowance to him as an officer of the Naval Reserve being regarded, 
under such circumstances, as the equivalent of the initial allowance which other- 
wise would have accrued to him upon first reporting for active duty as an officer of 
the Coast Guard Reserve. See decision of December 1, 1943, B-37635, referred 
to in the question. Since the initial allowance paid to him as an officer of the 
Naval Reserve is regarded as in lieu of the initial allowance to which he otherwise 
would have been entitled as an officer of the Coast Guard Reserve, it reasonably 
follows that the former allowance likewise is to be regarded as in lieu of the 
initial Coast Guard Reserve allowance in determining the beginning of the four- 
year period which must elapse before entitlement to the additional allowance of 
$50 granted to officers of the Coast Guard Reserve. On that basis, question (d) 
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is answered by saying that the officer would be entitled to an additional allow- 
ance of $50 for uniforms upon completion of four years commissioned reserve 
service, including both his Naval Reserve and Coast Guard Reserve service, com- 
puted from the date he became entitled to the initial Naval Reserve allowance, 
if other conditions of the statute have been met. 

Applying the principle of that decision, it would appear that the 
service of reserve nurses of the Navy prior to April 16, 1947, reason- 
ably may be considered as the equivalent of service in the Naval Re- 
serve within the meaning of section 302, supra, and that the purpose 
and intent of the pertinent statutes will be served by so considering 
it. Hence, in determining the date of accrual of the right of any offi- 
cer of the Nurse Corps Reserve, who was paid uniform allowance 
under the authority provided by the act of July 3, 1942, to a supple- 
mental ($50) payment of uniform allowance under the said section 
302, the date following the date of entitlement to the initial uniform 
allowance paid under the provisions of the act of July 3, 1942, and 
regulations issued pursuant thereto, should be considered as the be- 
ginning date of the four-year period specified in section 302. Your 
eighth question is answered accordingly. 


Question 9 


In view of the answer to the preceding question, no answer to your 
ninth question is required. 


(B-69461) 


PERSONAL SERVICES—ACCOUNTANTS—SECTION 15 OF THE ACT OF 


AUGUST 2, 1946, AS REMOVING RESTRICTION AGAINST EMPLOY- 
MENT OF 


The general authority in section 15 of the administrative expense statute of 
August 2, 1946, for the procurement of expert or consultant services by con- 
tract does not operate to overcome the specific prohibition in section 5 of the 
act of April 6, 1914, against the employment of accountants, etc., by contract 
to inaugurate new or change old methods of transacting the business of the 
United States. 


Comptroller General Warren to the Administrator of Veterans’ Affairs, 
September 22, 1947: 


There has been considered the letter of September 9, 1947, from the 
Acting Administrator of Veterans’ Affairs, as follows: 


I have the honor to request your decision on the question whether there is 
authority at law to expend appropriated funds for the payment 6f compensation 
or expenses, or both, to a limited number of specially qualified persons under 
a contractual agreement whereby they will survey the established procedures 
and practices of the Veterans Administration with respect to National Service 
Life Insurance, including those procedures relative to the receipt, accounting 
for, recording and acknowledgment of premium payments and notices respecting 
premiums due. The inquiry is occasioned by insistence in certain quarters that 
such a survey should be made of the existing procedures concerning National 
Service Life Insurance and a resultant question whether there exists any 
authority to employ experts on a contractual basis for such purpose or whether 
such employment is prohibited by statute. 

Section 608 of the National Service Life Insurance Act (Title VI, Public Law 
801, 76th Congress), 38 U. S. C. 808, provides that the Administrator of Veterans’ 
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Affairs shall administer, execute, and enforce the provisions of the Act and that 
all officers and employees of the Veterans Administration shall perform such 
duties in that connection as may be assigned by the Administrator. The specific 
authority of the Administrator to employ experts and others derives from 
Section 4 of the World War Veterans Act (Act of June 7, 1924, as amended), 
88 U. S. C. 425, a power carried forward by the Consolidation Act, Public Law 
536, 71st Congress, and saved from repeal by Section 7, Public Law 2, 73d 
Congress. With respect to the administration of the Insurance Acts, including 
the National Service Life Insurance Act, supra, there exists no specific statutory 
provision authorizing the employment of experts or others on a contractual basis, 
that is, without regard to the Acts and regulations pertaining to the Civil 
Service, such as is granted, for example, with respect to certain other laws 
administered by the Veterans Administration by Section 1500, Servicemen’s Re- 
adjustment Act of 1944 (Public Law 346, 78th Congress), 38 U. S. C. 697, or 
Section 14 of the Medical Act (Public Law 293, 79th Congress), 38 U. S. C. 15m, 
with respect to temporary employment of persons for certain professional posi- 
tions. Prior to the current fiscal year there was contained in the Appropriation 
Acts for the Veterans Administration in that part pertaining to salaries and 
expenses, specific provision for the procurement of actuarial services without 
competition. This language was dropped from the Appropriation Act for the 
current fiscal year in view of the provisions of Sections 9 and 15 of Public 
Law 600, 79th Congress, 5 U. S. C. 413 and 55a, respectively, and there was 
inserted in that part of the Appropriation Act pertaining to the Veterans Ad- 
ministration (Public Law 269, 80th Congress), the language “services as author- 
ized by Section 15 of Public Law 600, Seventy-ninth Congress.” 

It was the apparent purpose of the Congress in enacting said Public Law 600 
to carry out the expressed views of the Bureau of the Budget to authorize broad 
discretion in the head of any department or independent agency to secure such 
services, either with or without regard to Section 3709, Revised Statutes, as 
amended by Section 9 of said Public Law 600, dependent upon whether the cir- 
cumstances were such as to bring the case within said Section 9 or Section 15. 
Specifically, Section 15 authorizes each head of department or agency “when 
authorized in an appropriation or other Act” to procure the temporary or inter- 
mittent services of experts or consultants or organizations thereof without regard 
to the Civil Service and Classification laws, but at a per diem rate not in excess 
of the equivalent of the highest rate payable under the Classification Act and, 
with an exception not here material, without competition. The language quoted 
in the Appropriation Act for the present fiscal year was intended to authorize 
the expenditure of appropriations for salaries and expenses of the Veterans 
Administration for such services of experts or consultants as envisaged by Section 
15, Public Law 600. It would therefore appear that authority would exist to 
employ persons on contract for the survey mentioned in the first paragraph of 
this letter, unless prohibited by Section 5 of the Urgent Deficiency Act for the 
fiscal year 1914, 5 U. S.C. 55. Said Section prohibits, with the exception pertain- 
ing to the General Accounting Office, the expenditure of appropriated monies for 
compensation or expenses “of accountants or experts inaugurating new or chang- 
ing old methods of transacting the business of the United States” unless there is 
statutory authority therefor. It would appear that because of the much broader 
later enactments, referred to hereinbefore, the prohibition of the 1914 Act 
would not apply, particularly to the type of survey which is desired, albeit the 
recommendation growing out of such survey would involve either changing or 
preserving accounting procedures established by the Veterans Administration 
with the approval of the General Accounting Office as to forms, systems and 
procedures pursuant to the Act of June 10, 1921, 31 U. S. C. 49. 

Inasmuch as the Administrator of Veterans’ Affairs, General Omar N. Bradley, 
immediately prior to his departure for temporary duty in Europe, directed an 
inquiry whether there is legal authority for such survey—a point on which there 
have arisen some divergent views as to availability of appropriated funds—it 
will be appreciated if I may have the advantage of your decision at the earliest 
possible moment. 


I think it is eminently clear from the matters delineated in the fore- 
going letter that the proposed employment of experts to survey the 
established procedures and practices of the Veterans’ Administration 
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with respect to National Service Life Insurance, is for the purpose 
of effecting changes in the methods of transacting the business of the 
United States or for determining whether such changes are necessary 
or desirable; and the circumstance that the contracts of employment 
may not specifically provide for inaugurating new or changing old 
methods of transacting business, or that changes may or may not be 
effected as a result of said survey, is immaterial so far as the applica- 
tion of the cited section 5 of the act of April 6, 1914, 38 Stat. 335, 5 
U.S.C. 55,is concerned. 1 Comp. Gen. 252; 5 id. 608. Thus, the con- 
clusion is inescapable that the employment of the persons here involved 
would be for a purpose reprobated by the act referred to, unless there 
may be accepted the view expressed in the above-quoted letter that 
the enactment of section 15 of Public Law 600, approved August 2, 
1946, 60 Stat. 810, operates as a repeal of the 1914 statute. 

Standing against this view, however, is the fundamental principle 
that repeals by implication are not favored and a later law will not 
be construed as repealing an earlier law unless the two laws are in 
irreconcilable conflict or unless the later law covers the whole ground 
occupied by the earlier and is clearly intended to be a substitute for it. 
See 26 Comp. Gen. 488, and the cases cited therein. Also, it is well 
settled that a general act is not to be construed as applying to cases 
covered by a prior special act on the same subject, unless it contains 
an express repeal provision or there is an irreconcilable conflict or 
ubsolute incompatibility between the statutes. Washington v. Miller, 
235 U.S. 422, 427. 

These principles appear clearly applicable to the present question. 
Public Law 600 contains no provision expressly repealing section 5 
of the act of April 6, 1914, and its legislative history does not disclose 
any single decisive piece of evidence of a legislative intention to do so. 
Nor is there perceived any substantial basis for the view that there is 
an “irreconcilable conflict or absolute incompatibility” between the 
general provisions of section 15, Public Law 600, dealing with the 
authorjty to obtain the services of experts or consultants, and the spe- 
cific terms of the act of April 6, 1914, circumscribing the employment 
of experts under the particular circumstances outlined therein. Such 
general provisions have a broad field of reasonable operation aside 
from the specific provisions of the previously enacted 1914 statute; 
and, to the extent that there may be any conflict between the general 
statute and such prior specific statutory restrictions, the latter are to be 
considered as exceptions to the general statute. 

In view of the foregoing, I am constrained to hold that the pro- 
curement of the services of experts for the purpose set forth in the 
above letter would be in contravention of the terms of the act of April 
6, 1914, swpra, and is, therefore, unauthorized. 
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(B-69231) 


TRANSPORTATION—HOUSEHOLD EFFECTS—EFFECTS ACQUIRED 
SUBSEQUENT TO CHANGE OF STATION ORDERS 


Generally, the sixth paragraph of section 12 of the Pay Readjustment Act of 
, as added by section 205 (a) of the act of August 2, 1946, respecting 
transportation of household effects of military and naval personnel upon 
change of station, does not affect the established rule that household goods 
acquired subsequent to the effective date of change of station orders may 
not be shipped at Government expense; however, objection would not be 
made to Presidentially approved uniform regulations, effective only during 
present abnormal conditions, permitting transportation of after-acquired 
household effects to overseas stations under proper administrative controls. 


Assistant Comptroller General Yates to the Secretary of the Army, September 
24, 1947: 


There has been considered your letter of August 28, 1947, as follows: 


There have been brought to my attention several decisions of your office an- 
nouncing the principle that only items of household goods owned by the personnel 
involved on the effective date of change of station may be moved at Government 
expense as authorized by statutes and regulations in connection with perma- 
nent change of station. 

Among the decisions announcing the principle discussed are A-41424, 8 April 
1982, 13 Comp. Gen. 464, and B-48275, 4 August 1944 [24 Comp. Gen. 69]. 

As understood by the War Department the decisions cited make it mandatory 
that the household effects transported at Government expense incident to a per- 
manent change of station under the governing statutes, require that the articles 
to be transported be in the individual’s possession on the effective date of the 
orders directing said change of station and such goods may not include personal 
property acquired after the effective date of change of station orders. 

As a result of the critical housing shortage which has been prevalent on a 
nation-wide scale for the past several years, and, which from all indications 
will continue for some time in the future, many members of the military estab- 
lishment have been forced to occupy furnished houses, apartments, or rooms, rent 
or purchase housing-trailers with their built-in facilities or otherwise occupy 
quarters in which their personal household furnishings cannot be used and as 
a result of this condition, have been obliged to dispose of their household furnish- 
ings or refrain from purchasing any. 

Under the policy of the War Department it is required that all military per- 
sonnel perform a certain period of their service at overseas stations. Where 
personnel living under conditions outlined above receive overseas assignments, 
it is necessary that these individuals purchase an entire supply of household 
furnishings between the time of receipt of orders directing change of station and 
the effective date of said change of station, in order that the shipment of their 
authorized allowance of household goods can be moved at Government expense. 
In many cases military personnel living in facilities of the character outlined 
above, because of limited housing facilities, upon being ordered to overseas 
stations, have found it impossible to purchase household effects prior to the effec- 
tive date of change of station orders, precluding the shipment of their household 
goods acquired, at Government expense and thereby working a severe and unin- 
tentional hardship on said individuals, i. e., requiring that the cost of the ship- 
ment of household effects be borne by the individual concerned from his personal 
funds, or upon arrival at their overseas stations, the military person and his fam- 
ily occupy quarters assigned, with no furnishings to put such quarters in a 
comfortable or living condition. 

The principle referred to above was originally announced by your office during 
peacetime when normal conditions in all parts of the United States obtained 
and was considered to be reasonable and proper at that time. In view of the 
crowded conditions obtaining in many parts of the United States at this time and 
for some years past, as stated above, however, it is believed that said principle 
should now be modified until such time as the emergency in which we are living 
insofar as housing conditions are concerned, shall cease to exist, for all practical 
purposes. 
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For the reasons set forth above, your decision is requested whether, provided 
Army Regulations are amended to modify the unintentional injustices and inequi- 
ties now in effect, by authorizing such shipments under strict control to prevent 
the abuse of such regulations, i. e., a determination in all cases as to the justifica- 
tion of the shipment at Government expense of household goods acquired subse- 
quent to effective date of change of station orders and the issuance of specific 
authority therefor where determined justified, you would be required to object 
to the payment covering cost of shipment of household effects acquired or partly 
acquired, subsequent to the effective date of permanent change of station involv- 
ing overseas travel. 


Statutory authority for the transportation of the household effects 
of personnel of the military services at Government expense now is 
contained in the sixth paragraph of section 12 of the Pay Readjust- 
ment Act of 1942, as amended by section 205 (a) of the act of August 
2, 1946, Public Law 604, 60 Stat. 860, as follows: 


Upon changes of station, members of the services mentioned in the title of this 
Act shall be entitled to transportation (including packing, crating, drayage, tem- 
porary storage, and unpacking) of baggage and household goods and effects, or 
reimbursement therefor, as authorized by regulations prescribed by the heads of 
the department concerned, which shall be uniform for the services mentioned 
and shall be approved by the President. Such transportation may be by rail, 
water, or van, without regard to comparative costs. 


The statute was enacted to effect uniformity among the several 
services involved as to transportation of household effects, and to 
provide basic permanent legislation embodying, insofar as is material 
here, the existing provisions of law relating thereto theretofore largely 
contained in the annual appropriation acts. Said statute continues 
in effect the authority for transportation of baggage and household 
goods and effects at Government expense upon changes of station and, 
while the law apparently contemplates that the shipment of the effects 
normally shall be at the time of the change of station, shipment of 
household effects after receipt of change of station orders has been 
permitted, in general, at any time prior to the receipt of further 
change of station orders. 

While the statutes have not expressly prohibited the transportation 
at Government expense of household effects acquired after the effec- 
tive date of change of station orders, the right to such transportation 
consistently has been regarded as accruing to the personnel concerned 
only as to household effects in their possession when ordered to make 
a change of station, and it uniformly has been held by the accounting 
officers that the responsibility of the Government for shipment of 
household effects is limited to those owned on the effective date of 
change of station orders. There is not evident in said section 205 (a) 
of the act of August 2, 1946, a legislative intent to change the existing 
rule with respect to household effects acquired after the effective date 
of orders, and there appears nothing in its legislative history to suggest 
such an intent. However, it is understood that the regulations you 
propose are to be effective only for a limited period, and that applica- 
tion thereof is to be restricted to shipments to overseas stations which 
are determined to be justified and are approved in advance in each 
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instance by the head of the department concerned or his designated 
representative. Hence, while the matter is not entirely free from 
doubt, in view of the conditions which are represented as existing, this 
office will not be required to object to the transportation to overseas 
stations of otherwise proper household effects, within the authorized 
weight allowance, acquired after the effective date of the change of 
station orders, limited in cost to the cost of shipping a like weight from 
the old to the new station, provided, of course, the proposed regula- 
tions are uniform as to the several services and approved by the Presi- 
dent as required by section 205 (a) of the act of August 2, 1946, supra. 
Your question is answered accordingly. 


(B-69336) 


CONTRACTS—COAL—PRICE ADJUSTMENT ON ACCOUNT OF WAGE 
INCREASES 


For purposes of price adjustments under Post Office Department coal contracts on 
account of inside mine workers’ wage rate changes, the wage rate increases 
effected by the National Bituminous Coal Wage Agreement of 1947 (providing 
for an 8-hour day at straight time rates) over the rates under the Krug-Lewis 
Agreement of May 29, 1946 (providing for a 9-hour day with a straight time 
rate payable for 7 hours, an overtime rate for the 8th hour and a special rate 
for the 9th hour), are to be regarded as the difference between wage rates 
payable for the 8-hour day under the 1947 agreement and those payable under 
the 1946 agreement for 8 hours. (Amplified by 27 Comp. Gen. 378.) 


Comptroller General Warren to the Postmaster General, September 24, 1947: 

There has been considered your letter of September 5, 1947, request- 
ing a decision as to the proper method to be used by the Purchasing 
Agent of your Department in determining the increase to be paid to 
contractors under coal contracts on account of the wage increase 
granted to mine workers under the National Bituminous Coal Wage 
Agreement of 1947. 

The pertinent wage clause which your letter states was included in the 
contracts involved provides as follows: 


In the event that during the contract period changes should occur in working 
hours, wage scales, or other conditions of employment, and such changes are a part 
of a general revision of such working hours, wage scales, or conditions of employ- 
ment within the producing district where coal is mined, and such changes result in 
an increase or decrease in the wage rate paid to the predominant occupational class 
of labor employed at the mine (the predominant occupational class of labor em- 
ployed to be that stated in the bid), the contract price of the coal shal! be automati- 
cally increased or decreased for deep-mined coal by an amount which is the product 
of the f. o. b. mine price times 0.64, times the percent of the increase or decrease in 
the wage rate of the predominant occupational class of labor employed at the mine; 
or shall be automatically increased or decreased for strip-mined coal by an amount 
which is the product of the f. o. b. mine price times 0.44 times the percent of the 
increase or decrease in the wage rate of the predominant occupational class of 
labor employed at the mine. When a change occurs in the wage rate paid to the 
predominant occupational class of labor employed at the mine the contractor shall 
furnish to the contracting officer authenticated copies of the new wage scale and of 
the wage scale which was previously in effect. Any price revision under this 
article shall apply only to shipments made on and after the effective date of such 
increase or decrease in the wage rate. 
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It is understood from your letter that, at the time the contracts 
involved were entered into, the wage agreement in effect between the 
mine operators and the employees was the so-called Krug-Lewis 
Agreement executed May 29, 1946, and effective as of the same date. 
With respect to wages, article 6 (a) of said agreement stipulated 
that: 


(a) All mine workers, whether employed by the day, tonnage or footage rate, 
shall receive $1.85 per day in addition to that provided for in the contract which 
expired March 31, 1946. 


The referred to contract which expired on March 31, 1946, is the 
National Bituminous Coal Wage Agreement effective April 1, 1945, 
article 1 (a) of which provides in part as follows: 

(a) For all inside employees a work day of nine hours from portal to portal 
is established, including a staggered fifteen minutes for lunch, and without any 
intermission or suspension of operations throughout the day. Of these nine 
hours, seven hours shall be paid for at straight rate, the eighth hour shall be 


paid for at time and one-half, and the ninth hour shall be paid for at a. flat rate 
of $1.50 ($1.00 at time and a half) for each inSide day worker. * * 


The National Bituminous Coal Wage Agreement of 1947, effective 
July 1, 1947, provides, under Wages and Hours, in pertinent part, 
as follows: 


(a) For all inside employees a work day of eight hours from portal to portal 
is established, including a staggered thirty minutes for lunch, and without any 
intermission or suspension of operations throughout the day. For inside day 
workers these eight hours shall be paid for at straight time rate. Overtime 
beyond eight hours per day and forty hours per week shall be paid for at time 
and one-half with no pyramiding of overtime. Straight time rates for inside 
day workers shall be the total daily normal shift earnings for eight hours divided 
by eight (8) hours, 

oa * 


* * t * * 


(d) All mine workers, whether employed by the month, day, or tonnage, yard- 
age, deadwork or footage rate, shall receive $3.05 per day in addition to that 
provided for in the contract which expired March 31, 1946. 


Thus, it appears that, under the wage agreement of 1946, the daily 
wage rate provided for therein constituted payment for a 9-hour 
workday for inside employees whereas, under the wage agreement of 
1947, the daily rate to be paid to inside employees constitutes compen- 
sation for a workday of 8 hours. Hence, it seems apparent that the 
difference between the daily. wage rates to be paid under each agree- 
ment may not be said to constitute an accurate reflection of the actual 
increase in the wage rate granted to inside employees under the 1947 
agreement. In connection with the problem, there has been considered 
carefully the principal method of computing the wage rate increase 
described in your letter. Thereunder, the increase in wage costs 
would be determined by reducing the daily wage rates prescribed 
under the aforesaid agreements to an hourly basis. The daily wage 
rate stipulated in the 1947 agreement is divided by 8—the prescribed 
uumber of hours in the established workday for straight time work 
by inside employees—to determine the hourly wage rate payable 
under said agreement, and it is proposed to determine the hourly wage 
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rate under the 1946 agreement by dividing the daily wage rate by 10. 
The said method of computing the hourly wage rate under the 1946 
agreement is based on the premise that, while the workday for inside 
employees under the said agreement was 9 hours from portal to 
portal, the said employees actually received payment for 10 hours 
of straight time work. In justification thereof, it is understood that 
contractors have cited the provisions of the 1945 wage agreement, 
supra, stipulating that, of the workday of 9 hours prescribed therein, 
7 hours shall be paid for at straight time, the 8th hour at time and 
one-half and the 9th hour at a flat rate of $1.50 ($1 at time and one- 
half), and have urged that the daily rate paid under both the 1945 
and 1946 agreements constituted 10 hours of straight time wages. 

However, nothing appears either in the 1945 or 1946 agreements 
which affords any basis for the conclusion that the daily wage rates 
prescribed therein were to be considered as payment of 10 hours for 
9 hours of actual work. Moreover, the fact that, in a bulletin issued 
on June 7, 1946, the Coal Mines Administrator interpreted the $1.85 
increase in the daily wage rate—provided for in the 1946 wage agree- 
ment—as consisting of a straight time increase of 1814 cents per hour 
and an overtime increase of 27.75 cents per hour, is not considered to 
be a sufficient basis for using the divisor of 10 in ascertaining the 
hourly rate under the 1946 agreement. Furthermore, since the daily 
wage rate provided for under the 1946 wage agreement constituted 
payment for work performed at a straight time rate, an overtime rate 
and a special rate (the 9th hour), it obviously is not feasible to reduce 
such daily rate to a straight time hourly rate. 

As appears from the above, the daily wage rate to be paid under 
the 1947 wage agreement constitutes compensation to all inside em- 
ployees for a workday of 8 hours from portal to portal. Therefore, 
assuming that the predominant occupational class of labor named by 
a contractor in its bid was comprised of inside employees, the most 
reasonably accurate method of determining the increase in the wage 
rate as a result of the changes provided for in the said agreement, is 
to compute the difference between the wage rate payable to the specified 
class of employees for 8 hours under the 1947 agreement and the wage 
rate payable to such class of employees for 8 hours under the wage 
agreement of 1946. Such method would be for application to the 
actual wage claim of the Monro-Warrior Coal & Coke Co., referred 
to in your letter, on account of coal shipped from the Norco mine, a 
deep mine, on and after the effective date of the 1947 wage agreement 
as follows: 

It is understood that the predominant occupational class of em- 
ployees specified in the contract between the said coal company and 
your Department was “trackmen,” who are inside employees, and 
that, prior to the effective date of the Krug-Lewis Agreement of 1946, 
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the rate for straight time work by such class of employees was 
$0.85 5/7 per hour. As a result of the wage increase granted by the 
1946 agreement, as interpreted by the Coal Mines Administrator in 
his bulletin of June 7, 1946, referred to above, the straight time rate 
of trackmen was increased by 1814 cents per hour, resulting in a new 
wage rate of $1.042 per hour for straight time work. Also, prior to 
the effective date of the 1946 wage agreement, said class of employees 
received an hourly rate of $1.285 for overtime work, which rate, ac- 
cording to the interpretation of the Coal Mines Administrator, was 
increased under the 1946 wage agreement by 27.75 cents per hour 
to an overtime rate of $1.563. Thus, for a workday of 8 hours under 
the 1946 wage agreement, the class of employees here being considered 
would receive the sum of $8.857 (7 times $1.042 plus $1.563). Under 
the 1947 wage agreement, for a workday of 8 hours, the said class 
of employees receives $3.05 per day in addition to that provided for 
in the contract which expired on March 31, 1946. In accordance with 
the wage agreement which expired on March 31, 1946, that is, the 
National Bituminous Wage Agreement of 1945, trackmen received 
the sum of $8.785 per day, which, plus the increase of $3.05 granted 
under the 1947 wage agreement, results in a daily rate of $11.835 for 
an 8-hour day. Hence, the actual increase in the wage rate as a result 
of the 1947 agreement is the difference between $11.835 and $8.857 
or $2.978, a percentage increase of 33.61 percent. Such percentage 
appears to be the correct one to be used by your Department in com- 
puting the actual increase to be made in the prices of coal shipped by 
the contractor from its Norco coal mine on and after the effective 
date of the National Bituminous Coal Wage Agreement of 1947. 
The question presented in your letter is answered accordingly. 


(B-66380) 
PAY—REDUCTION—EFFECTIVE DATE 


While under section 5 of the act of June 30, 1942, temporary appointments of 
Coast Guard personnel pursuant to the act of July 24, 1941, as amended, are 
effective from the date made, without formal acceptance, a Reserve officer 
who failed to receive notice of revocation of his temporary appointment and 
reversion to his permanent grade until after the effective date stated therein 
may be regarded as having retained his temporary appointment for pay 
and allowance purposes up to the date of actual receipt of formal or official 
notice, provided he had no prior knowledge of revocation and was in no way 
responsible for failure to receive such notice. 


Assistant Comptroller General Yates to the Secretary of the Treasury, 
September 25, 1947: 


There has been considered your letter of May 12, 1947, as follows: 


There is forwarded herewith a copy of a letter, dated February 22, 1947, from 
G. Seals Aiken addressed to the Honorable Richard B. Russell, U. S. Senator, with 
inclosures thereto, which has been referred by the addressee to the Com- 
mandant, U. S. Coast Guard, for such favorable consideration as the communica- 
tion warrants. The communication is by way of an objection to action taken hy 
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the Coast Guard to recover certain overpayments made to an officer of the U. 8S. 
Coast Guard Reserve, due to an administrative failure by the Coast Guard Com- 
mand involved to make timely adjustments in personnel records at time of revoca- 
tion of an appointment for temporary service. 

The officer concerned is Robert E. King whose first appointment as a lieutenant, 
U. 8. Coast Guard Reserve, was dated January 28, 1943, with rank as such from 
that date and who reported for active duty February 9, 1943. In due time, the 
officer was promoted to the rank of lieutenant commander for temporary service 
under the act approved July 24, 1941 (55 Stat. 608-605; 34 USC 350a and 350j 
(Supp. V)). The act was amended by secs. 5 and 8 of the act approved June 
30, 1942 (Public Law 639, 77th Congress ; Ch. 462, 56 Stat. 465; 50 USC 810, 813) 
to provide for entitlement to pay and allowances of the grade or rank to which 
appointed without regard to formal acceptance or oath of office. 

The officer, with others similarly appointed, was notified of his appointment to 
the rank of lieutenant commander by promulgation of the fact to the service 
generally as Alcoast 131, dated 24 October 1945, copy of which is enclosed. There 
is also enclosed copy of Personnel Bulletin 50-1944. 

Subsequent to appointment by the President to the rank of lieutenant com- 
mander, which was accepted by this officer on November 13, 1945, effective for 
pay purposes on October 3, 1945, and while attached to and so serving in the 
Office of Marine Inspector, Savannah, Georgia, as a lieutenant commander, such 
appointment for temporary service was revoked by the President of the United 
States, effective August 1, 1946. The officer, together with other officers whose 
appointments were similarly revoked, reverted to his permanent rank, and was 
reappointed together with other officers, to ranks indicated. The Commandant 
was advised of these actions by Secretary of the Treasury letter of 18 July, 1946, 
copy of which is enclosed. 

The procedures in effecting revocation and reappointment for pay purposes were 
the same as those applicable to the previous appointment, and the date of change 
in rank for pay purposes was the date of the revocation stated by the President, 
namely, August 1, 1946. 

The notice of revocation of appointment and reappointment in this officer’s case 
was forwarded to him, via Commander, Seventh Coast Guard District, by Head- 
quarters letter (PO) CG—781, dated July 19, 1946, copy of which is enclosed. 

For some unknown reason the above-mentioned notice of revocation appears 
to have gone astray and the necessary changes in records and accounts were 
not effected by the cognizant Coast Guard Command. Upon notice of this failure, 
Coast Guard issued instructions to that command to effect the necessary changes 
in records and accounts, and this action of effecting adjustments subsequent to 
the date the officer was detached from assigned duties on January 10, 1947, pre- 
liminary to the effective date of his release from active duty upon termination 
of seventy-two days’ accrued leave, resulted in the request of this officer not to 
be required to make the refund. 

The above-mentioned officer claims that he never received the notice of revoca- 
tion of his appointment as a lieutenant commander and that he continued to 
serve in that capacity, wore the uniform of that rank, and received the pay and 
allowances thereof, until the notice referred to in the next preceding paragraph 
was received by him 

In view of all the circumstances of this case, doubt exists as to the legality 
of requiring this officer to refund the excess in pay and allowances received by 
him as a lieutenant commander over and above what he was entitled to as a 
lieutenant subsequent to August 1, 1946. While this officer was in law a lieuten- 
ant in the Coast Guard Reserve during the period in question, argument may be 
advanced that, since he did not during that period receive notice of his change 
in status and continued to perform the duties of the higher rank, he was a de 
facto, if not a de jure, lieutenant commander and therefore entitled to the pay 
and allowances of that rank. 

Your decision is respectfully requested as to whether such reserve officer under 
the circumstances set forth above is entitled to retain the difference between 
pay and allowances of a lieutenant and pay and allowances of a lieutenant 
commander which were paid to him previously through mistake of fact from 
August 1, 1946, to date of discovery of the error by the Coast Guard. 


The act of July 24, 1941, 55 Stat. 602, as amended, referred to in 
your letter, authorizes the President, in time of war or national emer- 
gency, to appoint or promote certain personnel of the Regular Navy 
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and Marine Corps to higher temporary grades and section 7 of the 
said act, as amended (34 U.S. C. 350f), provides that the permanent, 
probationary, or acting appointments of personnel temporarily ap- 
pointed or promoted to higher grade or rank in accordance with the 
provisions of the act, shall not be vacated by reason of such temporary 
appointments. Section lla of the act of July 24, 1941, as amended 
(34 U. S. C. 350}), extends the provisions of the said act to personnel 
of the Naval Reserve and section 11b thereof extends the provisions of 
the act to personnel of the Coast Guard in the same manner and to 
the same extent as they apply to personnel of the Navy in relationship 
to the Navy. Section 5 of the act of June 30, 1942, 56 Stat. 465, 
referred to in your letter, reads as fo:lows: 

Personnel heretofore and hereafter temporarily appointed pursuant to and as 
defined in the act of July 24, 1941 (Public Law 188, Seventy-seventh Congress), 
shall be entitled to the pay and allowances of the grade or rank to which so 
appointed from the dates on which such appointments are made by the President, 
and their appointments, unless expressly declined, shall -be regarded for all 


purposes as having been accepted on the date made, without formal acceptance or 
oath of office. 


While the general rule is that an appointment in the military or 
naval service is not effective for pay purposes until the date of accep- 
tance thereof, the act of June 30, 1942, supra, makes an exception to 
such general rule by specifically providing that temporary appoint- 
ments under the act of July 24, 1941, unless expressly declined, shall 
be effective-for pay purposes from the date such appointments are 
made by the President. However, the said section 5 makes no excep- 
tion to the general rule governing the effective date of resignations, 
revocations of appointments, etc. It consistently has been held that 
the submission of a resignation does not separate an officer from the 
military service and that such a resignation, when accepted by the 
President, is effective, if a future date is not fixed, from the date of 
receipt of notice of acceptance by the officer in the ordinary course. 
See 18 Comp. Gen. 528 ; Barger v. United States, 6 C. Cls. 35. In Gould 
v. United States, 19 C. Cls. 593, it was said that the discharge of an 
officer of the Army does not take effect so as to relieve the Govern- 
ment from its obligations to him until he is notified of the fact. The 
same principle applies upon the revocation of an appointment. 

In decision of March 18, 1943, B-32969, involving the effective date 
of the revocation of a temporary appointment, credit was allowed for 
a payment of mileage made to an acting pay clerk for travel performed 
shortly after the President had revoked his temporary appointment 
as acting pay clerk and orders had been issued directing that he revert 
to his permanent enlisted status, since it appeared that the officer 
had no knowledge of the revocation of his temporary appointment as 
acting pay clerk at the time the travel was performed. And it has 
been considered, with respect to civilian employees of the Government, 
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that the effective date of an administrative order demoting an em- 
ployee is the date such employee receives notice of such demotion. 16 
Comp. Gen. 979; B-1089, March 14, 1939. A substantially similar 
rule, with respect to the effective date of the demotion of Army enlisted 
men is contained in paragraph 615-5, Army Regulations, to the effect 
that a demotion is effective on the date upon which notice of reduction 
is received by the enlisted man, or, if absent for his own convenience 
or through his own fault, upon the date notice of reduction is received 
at his proper station. See, also, B-46438, May 19, 1945. 

In the present case it appears that the notice of revocation addressed 
to Lieutenant Commander King, via the Commander, 7th Coast Guard 
District, went “astray”; that the Coast Guard Command involved 
failed to make the required adjustments in personnel records when 
orders were issued directing that the officer’s temporary appointment 
be revoked; and that the officer failed to receive a copy of the notice 
of the revocation of his temporary appointment as lieutenant com- 
mander and reversion to his permanent grade of lieutenant in the 
Coast Guard Reserve. It is not stated whether the officer actually had 
knowledge of such revocation prior to the date he received formal 
notice thereof nor is it shown whether he was in any way responsible 
for the delay in receipt of such notice or knowledge of the revocation 
of the temporary appointment. In the absence of such information, 
it may be stated generally that if the officer had no prior knowledge 
of the fact that his temporary appointment had been revoked and was 
in no way responsible in the matter, he would be entitled to retain 
the pay and allowances of his temporary grade until such date as he 
received formal notice of the revocation. However, if the officer had 
knowledge of the revocation of his temporary appointment prior to 
actual receipt of formal notice or in any way was responsible for 
failure to receive such notice, he would be entitled to the pay and 
allowances of his permanent grade only from the date he received 
knowledge or is otherwise chargeable with notice of such revocation. 
In that connection, there recently has been received in this office an 
affidavit executed September 15, 1947, by Commander King averring 
that the first “official” notice he had of a reduction in grade from 
lieutenant commander to lieutenant was on or about January 31, 
1947—which would indicate that he may have had actual knowledge 
of the revocation of his temporary appointment prior to receipt of the 
“official” notice. 


(B-68874) 
TAXES—STATE—GASOLINE—PURCHASES IN CALIFORNIA 
Gasoline taxes imposed by the State of California, the legal incidence of which 


is on the vendor, may be reimbursed to Post Office Department contractors 
furnishing gasoline under contracts providing that the tax-exclusive con- 
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tract price be increased by the amount of State taxes for which exemption 
is not granted, where the gasoline is used for purposes not within the 
exemptive provisions of the taxing statute, and the department may discon- 
tinue use of tax exemption certificates (Standard Form 1094—Revised) in 
California with respect to such purchases. 





Comptroller General Warren to the Postmaster General, September 30, 1947: 

Reference is made to your letter of August 18, 1947, in which you 
request a decision as to whether—in view of the provisions of Senate 
Bill No. 15, enacted by the Legislature of the State of California, First 
Extraordinary Session, 1947—the Post Office Department is required 
to pay for gasoline procured in California at a price inclusive of the 
gasoline tax imposed by that State and, if so, whether the use of 
tax exemption certificates may be discontinued with respect to such 
purchases. 

It appears from your submission that the contracts of your De- 
partment covering the procurement of gasoline in the State of Cali- 
fornia provide for an increase in the contract price by the amount of 
the State gasoline tax in the event the State taxing officials should 
authoritatively refuse to accept exemption certificates in lieu of pay- 
ment of the tax. 

Section 7351 of Deering’s California Revenue and Taxation Code 
imposes upon distributors of motor vehicle fuel a license tax of $0.03 
for each gallon of fuel distributed by them in the State of California 
for the privilege of distributing such fuel within the State. Section 
7401 (c) of said Code provides that the payment of license taxes 
does not apply to: 

Motor vehicle fuel sold for the exclusive use of the United States to the United 
States or any agency or instrumentality thereof, but this exemption shall not 


apply to any corporate agency or corporate instrumentality unless wholly owned 
by the United States or by a corporation wholly owned by the United States. 


However, by Senate Bill No. 15, referred to above, section 7401 was 
amended, effective July 10, 1947, to read: 


The provisions of this part requiring the payment of license taxes do not apply 
to any of the following: 


* * * * * * * 


“(a) Motor vehicle fuel sold to the United States armed forces for use in ships 
or aircraft, or for use outside this State. 


As you were advised in the decision of August 23, 1944, 24 Comp. 
Gen. 150— 


* * * the language used by the Supreme Court of the United States in its 
decision in the case of Alabama v. King & Boozer, 314 U. S. 1, leaves no room 
for doubt that a person who sells supplies to the United States is not—merely 
because of the immunity of the Federal Government from State taxation—exempt 
from the payment of an otherwise applicable State tax where it appears that the 
legal incidence of the tax rests upon him as the vendor and not upon the United 
States as the vendee. Hence, payment properly may be required by a State from 
a vendor of a tax of that type in the case of such sales to the United States as are 
consummated within the territorial jurisdiction of the State unless the State 
law or the regulations promulgated by the State taxing authorities with respect 
thereto except the transactions from the operation of the taxing statute involved. 
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It is at once apparent from a consideration of the provisions of 
section 7351 of the California Revenue and Taxation Code that the 
legal incidence of the license tax imposed thereby rests upon the dis- 
tributor or vendor of gasoline and not upon the consumer or vendee and, 
while section 7401 (c), as originally enacted, excepted all gasoline sold 
to the United States and the agencies and instrumentalities thereof, 
Senate Bill No. 15, supra, limited such exception to motor vehicle 
fuel sold to the armed forces of the United States for use in ships or air- 
craft, or for use outside the State. 

Accordingly, you are advised that, under the provisions of the con- 
tracts involved, the Post Office Department is required to pay an 
amount equivalent to the State tax on gasoline procured in the State 
of California, and that the use of tax exemption certificates—Standard 
Form 1094-Revised—with respect to such purchases may be discon- 
tinued. 


(B-69226) 


TRANSPORTATION—HOUSEHOLD EFFECTS—STATUS OF HOUSE 
TRAILERS AS EFFECTS OR SHIPPING CONTAINERS 


While the built-in facilities of house trailers may be considered as household 
effects withim the meaning of the sixth paragraph of section 12 of the Pay 
Readjustment Act of 1942, as added by section 205 (a) of the act of August 
2, 1946, a trailer, as such, is not “baggage and household goods and effects” 
or a shipping container therefor which may be transported at Government 
expense to overseas stations under the authority of said section or the ap- 
propriations made pursuant thereto. 


Assistant Comptroller General Yates to the Secretary of the Army, October 
1, 1947: 

There has been considered your letter of August 27, 1947, advising 
that it has been proposed that appropriate regulations be issued 
defining a trailer, as distinguished from an automobile, as a container 
for household goods and requesting a decision as to whether payment 
by the Government for the shipment of trailers so defined would be 
authorized upon the transfer of military personnel, particularly to 
overseas stations. As a basis for such proposed payments, it is 
related that due to the housing shortage in the United States certain 
individuals in the military service have purchased housing trailers 
to shelter their families at their permanent duty stations and that in 
some cases such individuals have disposed of articles normally re- 
quired to furnish a home, utilizing instead the built-in facilities of 
their trailers, and it is suggested that unless the trailers may be 
shipped to overseas stations, at many of which housing facilities are 


inadequate, such individuals will suffer the undue hardship of hav- 
796802—48-—_14 
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ing to dispose of their trailers and purchase necessary household 
effects prior to the effective dates of their transfer orders. 

Transportation of household effects of military personnel upon 
changes of station now is authorized by section 12 of the Pay Re- 
adjustment Act of 1942, as amended by section 205 (a) of the act 
of August 2, 1946, 60 Stat. 860, as follows: 

Upon changes of station, members of the services mentioned in the title of 
this Act shall be entitled to transportation (including packing, crating, dray- 
age, temporary storage, and unpacking) of baggage and household goods and 
effects, or reimbursement therefor, as authorized by regulations prescribed by 
the heads of the department concerned, which shall be uniform for the services 


mentioned and shall be approved by the President. Such transportation may 
be by rail, water, or van, without regard to comparative costs. 


While the built-in facilities of house trailers may be considered 
as household effects within the meaning of the statute, a trailer, as 
such, is clearly not “baggage and household goods and effects,” and 
may not be transported at Government expense under such authority. 
The statute authorizes inter alia, the packing, crating, transportation, 
and unpacking of baggage and household goods and effects of mili- 
tary personnel, but there is no authorization in the statute to ex- 
pend a greater amount for one service, by including an unauthorized 
item in the shipment, in lieu of furnishing other authorized services. 
Any such arrangement is precluded by the fundamental rule of law 
laid down in section 3678, Revised Statutes, 31 U. S. C. 628, that: 

Except as otherwise provided by law, sums appropriated for the various 


branches of expenditure in the public service shall be applied solely to the 
objects for which they are respectively made, and for no others. 


A trailer is not designed for, and is not considered as adaptable for, 
use as a shipping container of goods, but ordinarily it would itself be 
required to be boxed or packed and crated for overseas shipment. If 
not, it could be shipped only at the shipper’s risk and the Govern- 
ment would be liable to the individual owner for damages in transit. 
Act of May 29, 1945, 59 Stat. 225, 31 U. S..C., Supp. V, 222. It 
may be observed, moreover, that to the extent the Government might 
pay the cost of such transportation, etc., of privately owned trailers 
to overseas stations and return, at an average cost of as much as 
$1,000 or more, it would, in effect, be providing housing facilities at 
the overseas stations for personnel being paid full rental or quarters 
allowances on the basis that they were required to provide their own 
quarters. But, however that may be, it must be concluded that the 
suggested payments are not authorized by the statute, supra, or 
under appropriations made pursuant thereto. Cf. decision of Feb- 
ruary 4, 1944, B-39498, to the Federal Security Administrator. 
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(B-69808) 


TRAVELING EXPENSES—PRIVATE PARTIES CONFERRING UPON 
GOVERNMENT MATTERS 


Private persons requested by a proper Government official to travel for the pur- 
pose of conferring upon Government matters may be regarded as “persons 
serving without compensation” under section 5 of the administrative expense 
statute of August 2, 1946, without being inducted into Government service, 
and, as such, may have their traveling expenses paid or be reimbursed 
actual and necessary traveling expenses and may be allowed not to exceed 
$10 per diem in lieu of subsistence. 


Comptroller General Warren to the Secretary ef Commerce, October 2, 1947: 

I have your letter of September 24, 1947, in which you request to 
be advised whether your department may pay the traveling expenses of 
private persons called to Washington by a proper department officer 
to confer on official business with the President’s Air Policy Commis- 
sion without formally inducting such persons into the service of the 
department. Also, in the event the answer to that question is in the 
affirmative, you request information whether such persons may be con- 
sidered as persons serving without compensation and, therefore, be 
granted a per diem allowance in lieu of subsistence at a rate not ex- 
ceeding $10 in accordance with section 5 of Public Law 600, approved 
August 2, 1946, 60 Stat. 808. 

Your letter recognizes—by citing 8 Comp. Gen. 465—that there 
exists a precedent for allowing the payment of traveling expenses of 
persons who are not Government employees but who have been re- 
quested by a proper officer to come to the seat of government on official 
business. See, also, 21 Comp. Gen. 29; zd. 409; zd. 610. Your doubt 
appears to be whether such decisions still are for application in view 
of the specific provisions appearing in various statutes in recent years 
with reference to traveling expenses of persons serving on a when- 
actually-employed basis or at $1 per annum. 

No authority is cited for the creation of the referred-to commission, 
but it is assumed for the purpose of this decision—but without decid- 
ing—that the creation of the President’s Air Policy Commission was 
not in violation of the provisions of section 3681, R. S., 31 U. S. C. 672, 
and section 9 of the act of March 4, 1909, 35 Stat. 1027, 31 U.S. C. 673. 
Compare section 214 of the Independent Offices Appropriation Act, 
1946, approved May 3, 1945, 59 Stat. 134, and see, also, 5 Comp. Gen. 
553; 11 zd. 331; and decision of November 22, 1946, B-60907, 26 Comp. 
Gen. 354, to the Acting Chairman, Federal Communications Com- 
mission. 

I do not know of any legislation purporting to prohibit the pay- 
ment of traveling expenses of persons called by proper authority to 
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confer on official Government business. As indicated in your letter, 
there has been considerable legislation in recent years, usually con- 
tained in appropriations, which specifically has referred to the travel- 
ing expenses of persons serving without compensation, or at $1 per 
annum. Generally, the purpose of such legislation has been to provide 
specific authorization for the payment of the traveling expenses and a 
per diem allowance on account of persons serving away from their 
homes without compensation or at nominal compensation. Section 5 
of Public Law 600, 60 Stat. 808, was intended to do away with the 
necessity of such specific appropriation provisions. That section 
provides : 

Persons in the Government service employed intermittently as consultants or 
experts and receiving compensation on a per diem when actually employed basis 
may be allowed travel expenses while away from their homes or regular places 
of business, including per diem in lieu of subsistence while at place of such 
employment, in accordance with the Standardized Government Travel Regula- 
tions, Subsistence Expense Act of 1926, as amended (5 U. S. C. 821-833), and 
the Act of February 14, 1931, as amended by this Act, and persons serving 
without compensation or at $1 per annum may be allowed, while away from 
their homes or regular places of business, transportation in accordance with 
said regulations and said Act of February 14, 1931, as so amended, and not to 
exceed $10 per diem in lieu of subsistence en route and at place of such service 


or employment unless a higher rate is specifically provided in an appropriation 
or other Act. 


It is my view that persons who are not Government officers or em- 
ployees, when requested by a proper officer to travel for the purpose 
of conferring upon official Government matters, may be regarded as 
“persons serving without compensation” as these words are used in 
said statute, and may have their traveling expenses paid by the de- 
partment or be reimbursed their actual and necessary traveling ex- 
penses in accordance with the above-quoted statute. Also, in accord- 
ance with that section of the statute, not to exceed a $10 per diem in 
lieu of subsistence may be allowed providing, of course, that the re- 
quest specifically states that travel expenses will be allowed and pre- 
scribes the amount of per diem. Under such circumstances there is 
no necessity for inducting the traveler into the service of the Depart- 
ment of Commerce. Your questions are answered accordingly. 


(B-68125) 


TRAVELING EXPENSES—TRANSFERS—TRAVEL FROM PLACE OF 
LEAVE WITHOUT PAY 


An employee who, pursuant to change of station orders providing for reimburse- 
ment of travel expenses incurred, traveled to his new station from a place 
where he was on leave without pay which had been granted immediately 
upon his return from military service and restoration to duty at his former 
station, is entitled to be reimbursed traveling expenses actually incurred— 
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a lesser amount than would have been incurred had he traveled directly 
from the old to new station—without any deduction for the cost of return- 
ing from the place of leave to the old station. Compare 21 Comp. Gen. 224. 


Comptroller General Warren to W. H. Barrett, Department of Commerce, 
October 3, 1947: 
Reference is made to your letter of July 16, 1947, as follows: 


Reference: Inclosed reimbursement voucher of Robert W. Nicholson for $22.69. 

Subject: Payment of travel expenses of an employee who was placed on leave 
without pay at the expiration of his military furlough and whose 
station was changed at the expiration of his leave without pay. 

The above-referenced employee was restored to duty at his former official sta- 
tion, Dayton, Ohio at the expiration of his military furlough and immediately 
placed on leave without pay for the purpose of attending school. He did not 
perform any service at Dayton, Ohio upon his restoration to duty. The perma- 
nent official station of the employee was changed from Dayton, Ohio, to Minne- 
apolis, Minnesota at the expiration of the leave without pay. A copy of Letter of 
Authorization No, 1091, dated April 25, 1947 covering the transfer is inclosed. The 
attached voucher covers the employee’s claim for travel expenses from Chester- 
ton, Indiana (his former home) to Minneapolis, Minnesota, his new official station. 

Your decision is requested as to whether the employee’s travel expenses may 
be paid from the place where he was on leave without pay to the new station 
following his restoration to duty on May 9, 1947, from a leave without pay 
status. . 

Request for your decision is made under the provisions of Section 3 of the Act 
of December 29, 1941 (55 Stat. 876). 

Apparently, the doubt concerning your authority to certify the 
subject voucher for payment arises by reason of the rule that when 
an employee’s official station is changed while he is in a leave status, 
and, instead of returning to his old station, he elects to report directly 
to the new station, he must bear the expense thereof equivalent to 
the cost of returning to his old station. See 21 Comp. Gen. 224, and 
decisions cited therein. 

In this case, it appears that the employee was a returned veteran 
who was restored to duty at his old station (Dayton, Ohio) ; that 
he performed no services at his old station upon his restoration to duty 
but immediately was placed on leave without pay for the purpose of 
attending school; that the travel order specifically directed the em- 
ployee to travel from the place he was on leave without pay at Chester- 
ton, Indiana, to his new duty station at Minneapolis, Minnesota; 
and that said order provided that the employee would be reimbursed 
for the “expenses incurred” in connection with said travel. Moreover, 
there appears to have been no necessity or reason from the Govern- 
ment’s standpoint for having the employee return to his old station 
at the expiration of his leave without pay. 

Under such circumstances, and since the expense incurred in report- 
ing to the new station from the place where the employee was on leave 
apparently was less than the expense that would have been incurred 
had the employee not been on leave and had traveled from the old to the 
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new station, the employee properly may be regarded as entitled to be 
reimbursed for the expenses actually incurred pursuant to the travel 
order involved. Cf, B-66253, July 29, 1947, 27 Comp. Gen. 32. 

Accordingly, the voucher, which is returned herewith, may be certi- 
fied for payment, if correct and proper in other respects. 


(B-67921) 


RETIRED PAY; RETIREMENT—EFFECTIVE DATE—FORMER OFFICERS 
OF COAST GUARD RESERVE RELEASED FOR PHYSICAL DISABILITY 


Former officers of the Coast Guard Reserve who have been released from active 
service, without pay, for physical disability pursuant to the decision of a 
retiring board, board of medical survey, or disposition board are entitled 
upon review of the decision resulting in their release requested under the 
provisions of section 302 (a) of the Servicemen’s Readjustment Act of 
1944, as amended, to be retired with pay if, as a result of such review, retire- 
ment (otherwise authorized by law) is recommended by the review board, 
and approved by competent authority. 

The general rule that the effective date of the retirement of a regular officer of 
the armed services is governed by the date when the President approves 
his retirement and by the uniform retirement date act of April 23, 1980, is 
applicable to disability retirements of former Coast Guard Reserve officers 
who, after being released from active duty without pay for physical disabilit 
pursuant to the decision of a retiring, etc., board, request a review of such 
decision under the provisions of section 302 (a) of the Servicemen’s Re- 
adjustment Act of 1944, as amended, and are retired as a result of such 
review. 


Assistant Comptroller General Yates to Lt. J. A. Wilber, U. S. Coast Guard, 
October 8, 1947: 

There has been considered your letter of June 27, 1947, requesting 
a decision as to the rate of retired pay, if any, to which Lieutenant 
Edward J. Motley, USCGR (Ret.) and Lieutenant (jg) Partee A. 
Fleming, USCGR (Ret.) are entitled and the effective date from 
which such retired pay is payable. The pertinent facts and the spe- 
cific questions submitted are stated in your letter as follows: 


Mr. Motley executed oath of office as Chief Machinist, USCGR (permanent ap- 
pointment) on 14 July, 1942, was called to and reported for active duty on 3 
August, 1942; was advanced to the rank of Lieutenant (junior grade) USCGR 
on 31 August, 1943 and to the rank of Lieutenant, USCGR on 27 September, 1944, 
under the provisions of the Temporary Promotion Act of July 24, 1941 (34 USC 
850-350j). Under the provisions of the Pay Readjustment Act of 1942 as 
amended, and on 31 August, 1943, date of Presidential approval of promotion 
to the rank of Lieutenant (junior grade), USCGR, he became entitled to the 
pay and allowances of the third period and on 27 September, 1944, date of 
Presidential approval of promotion to the rank of Lieutenant, USOGR, to the pay 
and allowances of the fourth period by reason of the following service: 3 April, 
1912 to 23 February, 1916, enlisted, regular Navy, 3 years, 10 months, 20 days; 7 
May, 1917 to 25 May 1983, enlisted, U. S. Naval Reserve Force and U. S. Naval 
Reserve, 16 years, 2 days; 26 May, 1933 to 24 May, 1941, enlisted U. S. Naval 
Reserve, 7 years, 11 months, 29 days ; 3 August 1942 to 9 May, 1946, commissioned 
service, 0. S. Coast Guard Reserve (active duty), 3 years, 9 months, 6 days. 
Total service for pay purposes, 31 years, 8 months, 17 days. This officer appeared 
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before a Coast Guard Medical Board of Survey on 7 January, 1946, which rec- 
ommended that he appear before a Coast Guard Retiring Board. The Assistant 
Surgeon General, U. S. Public Health Service, in a memorandum dated 28 
January, 1946, expressed the opinion that the disability was insufficient to 
warrant appearance before a Retiring Board, and recommended separation from 
the Coast Guard. On 9 May, 1946, this officer was released from active duty, 
and, by reason of expiration of term of appointment as provided in the Act of 
February 19, 1941 (55 Stat. 13) became, in fact, separated from the Coast Guard 
Reserve. 

On 22 May, 1946, Mr. Motley filed a petition to the Board of Review, Coast 
Guard Headquarters, which board convened in his case on 8 August, 1946, under 
the provisions of Section 302a of the Servicemen’s Readjustment Act of 1944; 
this board recommended that he appear before a Coast Guard Retiring Board 
and, on 20 May, 1947, a Retiring Board convened in his case and recommended 
retirement for physical disability under the provisions of 5 USC 47a, 14 USC 311, 
and 34 USC 350g(a), 417 and 855c-1. This board found that the disability was 
incurred subsequent to promotion to the rank of Lieutenant. The recommenda- 
tion of this Retiring Board was approved by the President on 22 May, 1947, and 
Mr. Motley was placed on the retired list of the U. S. Coast Guard, effective 
1 June, 1947. 

Section 8(g) of the Act approved July 24, 1941 (55 Stat. 605) states: “The 
provisions of this section shall not apply in any case unless the proceedings of the 
Naval Retiring Board shall be commenced within six months from the termina- 
tion of the temporary appointment or release from active duty of the individual 
whichever may occur earlier.” Mr. Motley was released from active duty on 
9 May, 1946 and the proceedings of the Retiring Board, upon whose recommenda- 
tion he was retired, did not commence until 20 May, 1947, although request for 
reconsideration by the Board of Review was filed by Mr. Motley within the 
statutory time limitation. 

Mr. Fleming enlisted in the U. S. Coast Guard Reserve and remained on in- 
active duty from 28 May, 1942 through 31 July, 1942. He executed oath of office 
as Ensign, USCGR (permanent appointment) and entered on active duty 
27 October, 1942, was advanced to rank of Lieutenant (junior grade), USCGR 
on 1 August, 1943 under the provisions of the Temporary Promotion Act of 
July 24, 1941. Prior to entry in Coast Guard Reserve, Mr. Fleming had to his 
credit three years’ National Guard Service. He was called before a Medical 
Board of Survey while on active duty, 11 May, 1945, which board recommended 
that he be released from active duty and discharged. The Assistant Surgeon 
General, U. S. Public Health Service, under date of 11 June, 1945, recommended 
that he be brought before a Coast Guard Retiring Board and on 5 July, 1945, a 
Coast Guard Retiring Board convened in his case. This board found that dis- 
ability was an incident of service and incurred subsequent to promotion to the 
rank of Lieutenant (junior grade), but that the disability was not permanent in 
nature and, on 23 August 1945, the board recommended that he not be retired. 
The action of this board was approved by the President on 10 December, 1945, 
and Mr. Fleming was released from active duty effective 16 April, 1946. 

On 5 May, 1946, he petitioned the Coast Guard Board of Review for reconsid- 
eration of his case and, under the provisions of Section 302a of the Servicemen’s 
Readjustment Act of 1944, on 20 February, 1947, a Coast Guard Board of Review 
convened in his case. The decision of this board was that the decision made 
on the Retiring Board of 5 July, 1945 be reversed, and that this officer be placed 
on the Coast Guard Retired list. The President, on 12 May, 1947, approved the 
decision of the Board of Review and Mr. Fleming was placed on the Retired list 
effective 1 June, 1947, under the provisions of 5 USC 47a, 14 USC 311, and 
34 USC 350g(a), 417, and 855c-1. 

Mr. Fleming was retired upon the recommendations of a Coast Guard Retiring 
Board, reviewed and reversed ; however, the proceedings of the Board of Review 
did not commence until 10 months and 4 days following date of release from 
active duty. Similarly, by reason of expiration of three-year term of appoint- 
ment as provided by the Act of February 19, 1941 (55 Stat. 13), he became 
separated from the Coast Guard Reserve. 

In each of the above cases, within six months after release from active duty, 
request was made for consideration by a Board of Review as provided by statute. 
The delay which followed was apparently administrative in nature and one over 
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which the officer had no control. It is the administrative opinion that Section 
302(a) of the Servicemen’s Readjustment Act of 1944 operates to restore to the 
officer the status held prior to his release with the rights attendant to such 
status, e.g., the right to appear before a Retiring Board and to be retired, and 
that therefore, it is inconsistent to assume that Congress intended that the 
administrative delay entailed in following the statutory procedure for the restor- 
ation of those rights should operate to curtail or limit in any way the rights 
or benefits to which the officer might otherwise be entitled. In submitting these 
cases to the President for approval, the position was taken, administratively, 
that timely (within six months after release from active duty) request for 
Board of Review consideration serves to toll the statutory time limitation of 
Section 8(g) of the Act of July 24, 1941. 

Specifically, my questions are as follows: 

1. On what rate of active-duty pay should the retired pay be computed in the 
case of: 

Mr. Mortey: (a) 75 per centum of the pay of a Lieutenant with over 30 years’ 
service, or 

(b) 75 per centum of the pay of the permanent rank, Chief Machinist, with 
over 30 years’ service, but less than ten years’ commissioned service? 

Mr. Fiemine: (a) 75 per centum of the pay of a Lieutenant (junior grade) 
with over six years’ service, or 

(b) 75 per centum of the pay of the permanent rank, Ensign, with over six 
years’ service? 

2. What is the effective date that retired pay should begin (a) the day fol- 
lowing date of separation or release from active duty or (b) the first day of 
the month following that in which retirement was approved by the President? 


Section 211 of the Coast Guard Auxiliary and Reserve Act of 1941, 
55 Stat. 12, 14 U. S. C. A. 311, provides as follows: 


Members of the Reserve [United States Coast Guard Reserve], other than 
temporary members thereof, who suffer sickness, disease, disability, or death in 
line of duty shall be entitled to the same benefits as are or may hereafter be pre- 
scribed by law for members of the Naval Reserve who suffer sickness, disease, 
disability, or death under similar conditions. 


Section 4 of the act of August 27, 1940, 54 Stat. 864, as amended, 
34 U.S. C. A. 855c-1, is as follows: 


All officers, nurses, warrant officers, and enlisted men of the United States 
Naval Reserve or United States Marine Corps Reserve, who, if called or ordered 
into active naval or military service by the Federal Government for extended 
naval or military service in excess of thirty days, suffer disability or death in 
line of duty from disease or injury while so employed shall be deemed to have 
been in the active naval service during such period, and they or their beneficiaries 
shall be in all respects entitled to receive the same pensions, compensations, 
retirement pay, and hospital benefits as are now or may hereafter be provided 
by law or regulation for officers, warrant officers, nurses, and enlisted men of 
corresponding grades and length of service of the Regular Navy or Marine Corps: 
Provided, That if a person who is eligible for the benefits prescribed by sections 
691d, 985 (1), 737, 738, 849d, 849d-1, 849f, 8538e, 855-1, 855h, 855j, 855k, and 
8551 of this title be also eligible for pension under the provisions of the Act of 
June 23, 1937, ch. 376 (50 Stat. 305), compensation from the United States Em- 
ployees’ Compensation Commission under the provisions of section 855c of this 
title or retired pay under the provision of section 855i of this title, he shall elect 
which benefit he shall receive: Provided further, That this section shall be effec- 
tive from September 8, 1939. 


The act of July 24, 1941, entitled “AN ACT Authorizing the tem- 
porary appointment or advancement of certain personnel of the Navy 
and Marine Corps” provides, in section 8 (a) thereof, 55 Stat. 604, 
34 U.S. C. A. 350g, as follows: 


(a) An officer or enlisted man of the active list of the Regular Navy or Marine 
Corps, or an enlisted man of the Fleet Reserve or Fleet Marine Corps Reserve, 
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who incurs physical disability while serving under a temporary appointment 
in a higher rank, shall be retired in such higher rank with retired pay at the 


rate of 75 per centum of the active-duty pay to which he was entitled while serv- 
ing in that rank. 


Section 11 of the said act of July 24, 1941, as amended, 34 U. S.C. A. 
350), provides as follows: 


The provisions of section 350-350j of this title except as may be necessary 
to adapt the same thereto shall apply to— 

(a) Personnel of the Naval Reserve (except the Fleet Reserve) and the 
Marine Corps Reserve (except the Fleet Marine Corps Reserve) in like manner 
and to the same extent and with the same relative conditions in all respects 
as are provided for personnel of the Regular Navy and Marine Corps, but this 
shall not be construed to authorize the temporary appointment of the personnel 
thereof to ranks or grades in the Regular Navy or Marine Corps * * *. 

(b) Personnel of the Coast Guard in relationship to the Coast Guard in the 
same manner and to the same extent as they apply to personnel of the Navy in 
relationship to the Navy. 


Section 8 (g) of the act of July 24, 1941, 55 Stat. 605, quoted in your 
letter, was amended by the act of July 11, 1947 (Public Law 178, 80th 
Congress, 61 Stat. 313), effective August 10, 1946, and as so amended 
such section provides as follows: 


(g) The provisions of this section shall not apply in any case if the proceed- 
ings of the naval retiring board be commenced subsequent to a date one year 
after the termination of the temporary appointment or release from active duty 
of the individual concerned, whichever may occur later, except in the case of an 
individual whose temporary appointment shall have been terminated prior to the 
date of enactment of this amendment, or who, prior to such date, shall have been 
released from active duty. 


The uniform retirement date act of April 23, 1930, 46 Stat. 253, 5 
U.S.C. A. 47a, is as follows: 


Retirement authorized by law of Federal personnel of whatever class, civil, mili- 
tary, naval, judicial, legislative, or otherwise, and for whatever cause retired, 
shall take effect on the Ist day of the month following the month in which said 
retirement would otherwise be effective, and said 1st day of the month for retire- 
ments made after July 1, 1930, shall be for all purposes in lieu of such date for 
retirement as was on April 23, 1930, authorized; except that the rate of active 
or retired pay or allowance shall be computed as of the date retirement would 
have occurred if this section had not been enacted. 


Section 302 of the Servicemen’s Readjustment Act, 1944, 58 Stat. 
287, as amended by section 4 of the act of December 28, 1945, 59 Stat. 
623, is as follows (quoting from 38 U.S. C. A. 6931) : 


(a) The Secretary of War, the Secretary of the Navy, and the Secretary of 
the Treasury are authorized and directed to establish, from time to time, boards 
of review composed of five commissioned officers, two of whom shall be selected 
from the Medical Corps of the Army or Navy, or from the Public Health Service, 
as the case may be. It shall be the duty of any such board to review, at the 
request of any officer retired or released from active service, without pay, for 
physical disability pursuant to the decision of a retiring board, board of medical 
survey, or disposition board, the findings and decisions of such board. Such 
review shall be based upon all available service records relating to the officer 
requesting such review, and such other evidence as may be presented by such 
officer. Witnesses shall be permitted to present testimony either in person 
or by affidavit, and the officer requesting review shall be allowed to appear before 
such board of review in person or by counsel. In carrying out its duties under 
this section such board of review shall have the same powers as exercised by, 
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or vested in, the board whose findings and decisions are being reviewed. The pro- 
ceedings and decision of each such board of review affirming or reversing the 
decision of any such retiring board, board of medical survey, or disposition board 
shall be transmitted to the Secretary of War, the Secretary of the Navy, or the 
Secretary of the Treasury, as the case may be, and shall be laid by him before 
the President for his approval or disapproval and orders in the case. 

(b) No request for review under this section shall be valid unless filed within 
fifteen years after the date of retirement for disability or after June 22, 1944, 
whichever is the later. 

(c) As used in this section— 

(1) the term “officer” means any officer subject to the laws granting retire- 
ment for active service in the Army, Navy, Marine Corps, or Coast Guard, or 
any of their respective components; * * * 

Under the express terms of section 302, as amended, supra, an 
officer who has been retired or released from active service, without 
pay, for physical disability pursuant to the decision of a retiring 
board, board of medical survey, or disposition board, may file a re- 
quest for a review of the findings and decisions of such board but 
no such request for review shall be “valid” unless filed within 15 years 
after the date of retirement for disability or after June 22, 1944, 
whichever is the later. It seems clear that the said section contem- 
plates that an officer or former officer who has been so released from 
active duty for physical disability may file a request for review of the 
findings and decision of the board which resulted in such release; 
that such request for review shall be granted if filed at any time within 
15 years after June 22, 1944; and that the officer or former officer may 
be retired with pay if, as a result of such review, his retirement is 
recommended by a review board and approved by competent authority 
and is otherwise authorized by law. 

Both of the officers here involved were retired as a result of action 
taken on their requests for review made under the provisions of sec- 
tion 302, as amended, supra, and both were released from active duty 
prior to the date of the enactment of the act of July 11, 1947, amending 
section 8 (g) of the act of July 24, 1941, swpra. Hence, it does not 
appear that the statutory time limitation in the said section 8 (g) 
has any application to their cases, even assuming that the term “naval 
retiring board” used therein was intended to include boards of review 
established under the said section 302 of the Servicemen’s Readjust- 
ment Act. 

With respect to your specific question numbered 1, it appears that 
under the several statutory provisions cited and quoted above, the 
retired pay of both Mr. Motley and Mr. Fleming should be computed 
in accordance with the provisions of section 8 (a) of the act of July 
24, 1941, supra. Accordingly, based on the information contained in 
your letter, Mr. Motley’s retired pay should be computed as 75 per 
centum of the active-duty pay of a lieutenant with over 30 years’ 
service and Mr. Fleming’s retired pay should be computed as 75 per 
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centum of the active-duty pay of a lieutenant (junior grade) with 
over six years’ service. 

It is a rule of long standing that, generally, the effective date of 
the retirement of a regular officer of the armed services is governed by 
the date when the President approves his retirement and by the uni- 
form retirement date act of April 23, 1930, supra, and may not be 
a date prior to the date of such approval. 25 Comp. Gen. 663. Ap- 
parently such rule was followed in fixing the effective dates for the 
retirement of Lieutenants Motley and Fleming and it is understood 
that such rule is being followed by the Department of the Navy in 
connection with similar retirements of Naval Reserve officers for 
physical disability. There is no statutory provision making such 
rule inapplicable to disability retirements of reserve officers of the 
Navy and of the Coast Guard and there is nothing in section 302 of 
the Servicemen’s Readjustment Act, supra, disclosing or indicating a 
legislative intent that the determinations of the review boards pro- 
vided for therein should be given any retroactive application. If the 
alternative rule suggested by your question were followed in the cases 
of reserve personnel retired as a result of action taken on requests for 
review made under the provisions of the said section 302, there might 
result, in some cases, the authorization of lump-sum payments equal 
to retired pay for retroactive periods of as much as 15 years or more. 
It would require clear statutory language to support a conclusion that 
such was the intent of the Congress. 

Accordingly, upon the basis of information given in your letter, 
quoted above, it is concluded that the officers here involved became 
entitled to retired pay as of the first day of the month following the 
month in which their retirements were approved by the President. In 
other words, both Mr. Motley and Mr. Fleming became entitled to 
retired pay effective June 1, 1947. 

The retirement pay roll and related papers (and the copies thereof), 
received with your letter, are returned herewith and you are authorized 
to certify such pay roll for pxyment, if otherwise correct. 


(B-69496) 


HOLIDAYS; LEAVES OF ABSENCE—PER DIEM AND PER ANNUM EM- 
PLOYEES HAVING ADMINISTRATIVELY ADJUSTED TOURS OF DUTY 


A per diem employee subject to the 40-hour week statute of March 28, 1934, who 
was relieved from working on one day of his regular weekly tour of duty 
and required to work the equivalent time on a holiday which otherwise 
would fall outside of his usual tour of duty is to be regarded as having 
had his days of work for that particular week administratively adjusted, 
so as to entitle such employee under administrative regulations to addi- 
tional pay for work on a holiday falling within his regular tour of duty. 









i 
' 
+ 
; 
; 


192 DECISIONS OF THE COMPTROLLER GENERAL (27 


A classified per annum employee who was relieved from working on one day of 
his basic administrative workweek and required to work the equivalent time 
on a holiday which otherwise would fall outside of his usual basic workweek 
is to be regarded as having had his days of work for that particular week 
administratively adjusted, so as to entitle such employee to compensation 
at the holiday rate prescribed by section 302 of the Federal Employees Pay 
Act of 1945, as amended, for work on a holiday falling within his basic 
administrative workweek. 

Annual or sick leave may not be charged against an employee, whether employed 
on a per diem basis subject to the hour week statute of March 28, 1934, 
or on per annum classified basis, for absence on a holiday on which he would 
otherwise be required to work by reason of an administrative adjustment of 
his basic 40-hour workweek which relieved him from working on one day 
and required that the equivalent time be worked on the holiday; but it is 
within the administrative discretion, as in the nature of a disciplinary meas- 
ure, to deduct one day’s pay for absence on the holiday if the circumstances 
surrounding the absence justify such action. 


Comptroller General Warren to the Secretary of the Navy, October 9, 1947: 


Reference is made to your letter of September 8, 1947 (JAG:IL: 
RT :eo), reading in part as follows: 


The following questions were submitted to the Navy Department by a field 
activity of the Navy Department: 

If a per diem employee is furloughed without pay on Wednesday, 19 February 
(one of the five days of his regular tour of duty) to work on Saturday, 22 
February (a day outside of his regular tour of duty, and a holiday )— 

(a) Would he be entitled to double pay for work performed on such day? 

(b) If excused from working would he be entitled to basic pay without charge 
to leave? 

(c) Would the answer be the same in the case of a Group IVb employee? 

+ * * * * * * 

Pertinent provisions of Navy Civilian Personnel Instructions are quoted as 
follows : 

N. C. P. I. 250.7-13i Rev. IT: 

“i. Holiday—additional pay for work on.—All wage board employees who are 
required to work on a holiday or closed day falling within their regular 40-hour 
workweek or tour of duty, shall receive for not exceeding 8 hours of such work, 
excluding periods when in a leave status, compensation at the rate of twice the 
regular schedule rate of pay, in lieu of the regular schedule rate of pay for not 
exceeding 8 hours. * * * 

“(1) Holiday—outside workweek.—An employee is not entitled to compensation 
at the holiday premium rate for work on a holiday or closed day falling outside 
of his 40-hour workweek or tour of duty. Such days shall be treated in the same 
manner as other days falling outside of the 40-hour workweek, and the usual 
overtime provisions apply.” 

Note: The Comptroller General’s decision of February 7, 1946 (B—53383), 
recognized the authority of the Secretary of the Navy to establish holiday premium 
rates of pay for wage board employees. 

N. OC. P. I. 85.2-8j Rev. I: 

“j. Furlough without pay.—A per diem employee may be furloughed without 
pay on one or more of the 5 days of his regular tour of duty for a time equivalent 
to the number of hours he is needed for work on days outside of his regular tour 
of duty. Such action shall be taken in advance and shall not be taken for the 
purpose of arbitrarily depriving an employee of overtime pay.” 

The regulations covering per annum (Group IVb) employees are substantially 


the same as those covering per diem employees. For this reason they are not 
quoted. 


It is understood that the per diem employees to whom you refer 
are those whose hours of employment are subject to the provisions of 
section 23 of the act of March 28, 1934, 48 Stat. 522, which provides, 
inter alia, that the regular hours of labor of those employees whose 
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compensation is fixed by wage boards or other wage fixing authorities 
shall be not more than 40 per week, and all overtime shall be compen- 
sated for at the rate of not less than time and one-half. Also, it is 
understood that they are such as may be considered “regular employees” 
within the meaning of the act of June 29, 1938, 52 Stat. 1246, which 
saves regular employees of the Federal Government, whose compen- 
sation is fixed at a rate per day, per hour, or on a piece work basis, 
their regular compensation when they are relieved or prevented from 
working solely on account of the occurrence of a holiday. 

Under section 23 of the act of March 28, 1934, supra, it has been held 
that it is within administrative discretion to fix the 40-hour weekly 
tour of duty on any of the seven days of any week. 21 Comp. Gen. 
965; 18 id. 206; 13 id. 295; id. 307. That is to say, where the exigencies 
of the service require an adjustment of the days of work in any week, 
such adjustment may be made administratively for that particular 
week. The so-called “furlough without pay” procedure provided in 
N. C. P. I. 85.2-3j, Rev. I, quoted in your letter, swpra, whereby an 
employee is relieved from working on one or more days of the five 
days of his regular tour of duty for a time equivalent to the number 
of hours he is needed for work on days outside of his regular tour 
of duty actually is, in respect of the involved employee, an adminis- 
trative adjustment of the days of work for that particular week. The 
effect is the same regardless of the procedure used and of the days 
fixed, as work days for that week necessarily must be considered as 
the regular tour of duty for that week. Cf. 21 Comp. Gen. 217. 

It follows that the laws and regulations relating to overtime pay, 
leave, and holiday pay are for applying on the basis of the changed 
work days irrespective of any administrative difficulties which your 
letter states might be encountered in applying such laws and regula- 
tions. Certainly, neither the rights and obligations of either the Gov- 
ernment or the employees concerned could be altered upon any such 
basis. Applying the Navy Department regulation which provides for 
the payment of additional pay for work on a holiday falling within 
the regular 40-hour workweek or tour of duty quoted in your letter, 
question (a) is for answering in the affirmative so far as per diem 
employees are concerned. 

The establishment of a basic administrative workweek for Group 
IVb employees (those per annum employees whose positions are sub- 
ject to the provisions of the Classification Act of 1923, as amended) is 
required by section 604 (a) of the Federal Employees Pay Act of 1945, 
59 Stat. 303, which makes it the duty of the heads of the departments 
and establishments to establish a basic administrative workweek of 
40 hours and to require that the hours of work in such workweek 
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be performed within a period of not more than six of any seven con- 
secutive days. That section and related provisions of the same act 
have been held to contemplate clearly that each week of the year 
shall be regarded as a separate and distinct unit for the purpose of 
computing overtime compensation. 25 Comp. Gen. 205. Likewise 
each week of the year is to be regarded as a separate and distinct unit 
when it comes to fixing the hours and days of work for a particular 
week. Where, by proper administrative action—whether by admin- 
istrative regulations such as those above providing a “furlough” pro- 
cedure, or otherwise—the days of work in any particular week are so 
fixed that one of the days of work included in the basic workweek 
of 40 hours falls on a holiday, compensation at the holiday rate pre- 
scribed by section 302 of the Federal Employees Pay Act of 1945, as 
amended by section 11 of the Federal Employees Pay Act of 1946, 
60 Stat. 218, must be paid to an employee who actually works on that 
holiday. Accordingly, question (a) also is for answering in the affirm- 
ative as regards Group JVb employees. 

With reference to question (b), your attention is invited to the 
decision reported in 21 Comp. Gen. 901, in which it was held that 
under the plain provisions of the act of March 2, 1940, 54 Stat. 38, 
annual or sick leave may not be charged against any employee for 
absence on a holiday on which he otherwise would be required to 
work by administrative order, but that it is within administrative 
discretion, as in the nature of a disciplinary measure, to refuse to 
authorize or approve absence on the holiday and to deduct one day’s 
pay for failure to work on a holiday if it be determined administra- 
tively that the exigencies of the situation in the individual case do 
not justify administrative action excusing the employee from work- 
ing because of the occurrence of the holiday, particularly where there 
was any reason to believe an employee deliberately was trying to 
avail himself of an absence because it would not be charged as leave. 
That decision is applicable to both per diem and Group IVb employees. 
Questions (b) and (c) are answered accordingly. 


(B-69907) 


EXPERTS AND CONSULTANTS—EMPLOYMENT WITHOUT 
COMPENSATION; TRAVELING EXPENSES 


The occupant of a position the compensation for which is fixed by or pursuarit 
to law may waive his ordinary right to such compensation and thereafter 
be forever estopped from claiming and receiving the salary previously waived, 
if there be some applicable provision of law authorizing the acceptance of 
services without compensation. Compare 26 Comp. Gen. 956. 

In the absence of a statute specifically fixing the amount to be paid in the par- 
ticular case, an expert or consultant whose services are procured by contract 
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on a temporary or intermittent basis without regard to civil service or classi- 
fication laws, in accordance with section 15 of the administrative expense 
statute of August 2, 1946, may agree to serve without compensation and 
thereafter be estopped from asserting any valid claim for compensation on 
account of services performed. 

An expert or consultant employed by contract on a temporary or intermittent 
basis to serve without compensation, in accordance with section 15 of the 
administrative expense statute of August 2, 1946, is within the purview of 
the provisions of section 5 of said act relating to the payment of traveling 
expenses and per diem in lieu of subsistence of persons serving without 
compensation, rather than the provisions relating to persons employed inter- 
mittently as experts or consultants and compensated on a per diem when 
actually employed basis. 


Comptroller General Warren to the Director, Bureau of the Budget, October 
9, 1947: 

I have your letter of September 30, 1947, requesting decision as to 
whether an agency which has been authorized by an appropriation or 
other act to employ the temporary (not in excess of one year) or inter- 
mittent services of experts or consultants, by contract, in accordance 
with section 15 of the act approved August 2, 1946, Public Law 600, 
60 Stat. 810, may employ such experts or consultants without compen- 
sation. An additional question asked is whether a person so employed 
without compensation may be paid travel expenses and a per diem 
allowance in lieu of subsistenance as authorized by section 5 of the act 
approved August 2, 1946, 60 Stat. 808. 

Although the acceptance of voluntary services—that is, services 
furnished on the initiative of the party rendering the same without 
request from, or agreement with, the United States—is prohibited by 
section 3679, Revised Statutes, as amended, there is no provision of 
law which purports to prevent the acceptance of gratuitous services, 
if otherwise lawful, where the services are rendered by one who, upon 
being appointed as a Government employee without compensation, 
agrees in writing and in advance that he waives any and all claims 
against the Government on account of such service. It is only where 
the compensation for a particular position is fixed by or pursuant to 
law that the occupant of the position may not waive his ordinary right 
to the compensation fixed for the position. In such a case, the only 
lawful salary is the salary fixed by law for the position. However, even 
where the compensation for a particular position is fixed by or pursuant 
to law, the occupant of the position may waive his ordinary right to 
the compensation fixed for the position and thereafter forever be 
estopped from claiming and receiving the salary previously waived, 
if there be some applicable provision of law authorizing the acceptance 
of services without compensation. See, generally, the decision of June 
27, 1947, B-66664, 26 Comp. Gen. 956, to the President, United States 
Civil Service Commission, and decisions therein cited. 
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Section 15 of Public Law 600 provides: 


The head of any department, when authorized in ‘an appropriation or other Act, 
may procure the temporary (not in excess of one year) or intermittent services 
of the experts or consultants or organizations thereof, including stenographic 
reporting services, by contract, and in such cases such service shall be without 
regard to the civil-service and classification laws (but as to agencies subject to 
the Classification Act at rates not in excess of the per diem equivalent of the 
highest rate payable under the Classification Act, unless other rates are specific- 
ally provided in the appropriation or other law) and, except in the case of steno- 
graphic reporting services by organizations, without regard to section 3709, 
Revised Statutes, as amended by this Act. 

Under that section of the statute, when the temporary (not in excess 
of one year) or intermittent services of an expert or consultant are 
authorized in an appropriation or other act to be procured by contract, 
the procurement of such service may be had without regard to the 
civil-service and classification laws. In the absence of some act specifi- 
cally fixing the amount to be paid an expert or consultant, there is no 
law other than the classification law which would require that a rate 
of compensation be fixed for a position occupied by an expert or 
consultant. Since the classification law particularly is made inappli- 
cable to the procuring of services of experts or consultants on a tem- 
porary or intermittent basis in accordance with section 15 of Public 
Law 600, supra, it follows that, generally, an expert or consultant 
whose services are thus used temporarily or intermittently, may agree 
to serve without compensation, or at any compensation up to the 
maximum, which, in an agency subject to the Classification Act, is 
any amount not in excess of the per diem equivalent of the highest 
rate payable under the Classification Act, unless other rates specifically 
are provided in the appropriation or other law. Accordingly, an 
expert or consultant whose services are procured on a temporary or 
intermittent basis, may agree to serve without compensation, and there- 
after he would be estopped from asserting any valid claim for com- 
pensation on account of the service performed. Cf.27 Comp. Dee. 131, 
132; 30 Op. Atty. Gen. 51, 56; and decision of June 27, 1947, B-66664, 
supra. This answers your first question. 

Section 5 of Public Law 600, supra, provides: 

Persons in the Government service employed intermittently as consultants or 
experts and receiving compensation on a per diem when actually employed basis 
may be allowed travel expenses while away from their homes or regular places 
of business, including per diem in lieu of subsistence while at place of such em- 
ployment, in accordance with the Standardized Government Travel Regulations, 
Subsistence Expense Act of 1926, as amended (5 U. S. C. 821-833), and the Act 
of February 14, 1931, as amended by this Act, and persons serving without 
compensation or at $1 per annum may be allowed, while away from their homes 
or regular places of business, transportation in accordance with said regulations 
and said Act of February 14, 1931, as so amended, and not to exceed $10 per 


diem in lieu of subsistence en route and at place of such service or employment 
unless a higher rate is specifically provided in an appropriation or other Act. 
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The first part of that section applies only to a consultant or expert 
employed intermittently and receiving compensation on a per diem 
when actually employed basis. As to such a person, travel expenses 
and a per diem in lieu of subsistence are allowable while away from his 
home or regular place of business and while at his place of employment 
in accordance with the Standardized Government Travel Regulations, 
Subsistence Expense Act of 1926, as amended, and the act of February 
14, 1931, 46 Stat. 1103, as amended by section 3 of Public Law 600, 
60 Stat.807. The second part of the section applies to a person serving 
without compensation or at $1 per annum. As to such a person, travel 
expenses are allowable while away from his home or place of business, 
in accordance with the Standardized Government Travel Regulations, 
and the act of February 14, 1931, 46 Stat. 1103, as amended by section 
3 of Public Law 600, 60 Stat. 807, and, unless a higher rate specifically 
is provided in an appropriation or other act, a per diem allowance in 
lieu of subsistence not in excess of $10 may be paid both en route and 
at the place of service or employment. An expert or consultant em- 
ployed to serve without compensation may be paid travel expenses 
and a per diem in lieu of subsistence in accordance with the second 
part of that section. Your second question is answered accordingly. 


(B-69059) 


PAY—ACTIVE DUTY; RETIRED; ACTIVE DUTY AFTER RETIREMENT— 
TEMPORARY REAR ADMIRALS OF NAVY STAFF CORPS 


A staff officer (permanent captain) holding a temporary “spot” appointment as 
rear admiral with the pay and allowances of the upper half pursuant to 
section 2 of the act of June 30, 1942, may not, in view of section 311 (d) 
(14) of the Officer Personnel Act of 1947, providing, in effect, that staff rear 
admirals are entitled to the pay and allowances of the upper half only 
when their line running mates become so entitled, receive such pay and 
allowances on or after August 7, 1947, the date of enactment of the 1947 
act, section 426 (a) of which repealed section 2 of the 1942 act, where such 
officer’s line running mate holds the permanent rank of captain. 

A temporary rear admiral of the Navy in receipt of the pay and allowances of 
the upper half on June 30, 1946, who is to be retired subsequent to such 
date for length of service pursuant to section 6 of the act of February 21, 
1946, will be entitled under section 10 (b) (2) of the act of July 24, 1941, 
as amended, to retired pay based upon the active-duty pay of a rear admiral 
(upper half) ; and, upon recall to active duty after retirement, such officer 
would be entitled in accordance with section 10 (d) of the 1941 act, as 
amended, to the active-duty pay and allowances authorized for a rear 
admiral (upper half). 


Comptroller General Warren to the Secretary of the Navy, October 13, 1947: 
There has been considered your letter of August 25, 1947, requesting 
decision on two questions, as follows: 


(1) Whether or not Rear Admiral George W. Calver, Medical Corps, U. S. 
Navy, while serving under a so-called “spot” appointment for temporary service 
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as a rear admiral, as stated above, is entitled, while on the active list of the 
Navy, to continue to receive, from and after August 7, 1947, the pay and allow- 
ances of the upper half of the grade of rear admiral, notwithstanding the repeal 
of section 2 of the Act of June 30, 1942, supra, by section 426 (a) of the Officer 
Personnel Act of 1947? 

(2) Whether or not, in the event of the voluntary retirement of Rear Admiral 
George W. Calver, Medical Corps, U. 8. Navy, under the provisions of Public Law 
305, as amended, and his subsequent recall to active duty for the continued per- 
formance of duty under his present active duty assignment, he would be entitled 


to receive the active duty pay and allowances of a rear admiral of the upper 
half? 


It is stated that Rear Admiral Calver holds the permanent rank of 
captain and that he was given a so-called “spot” appointment on 
October 9, 1945, as Medical Director in attendance on the Congress, 
with the rank of rear admiral, for temporary service for a period of 
limited duration, under the provisions of the act of July 24, 1941, 
55 Stat. 603, as amended, and that he became entitled to receive the 
pay and allowances of a rear admiral of the upper half on October 
9, 1945, pursuant to the provisions of section 2 of the act of June 30, 
1942, 56 Stat. 464, which reads as follows: 


The number of rear admirals on the active list of the line entitled to the pay 
and allowances provided by law, for rear admirals of the upper half, exclusive 
of those carried as additional numbers in such grade, shall be one-half of the 
number of permanent and temporary officers of the line in that grade: Provided, 
That each officer of the staff Corps now or hereafter serving in the rank of rear 
admiral shall be entitled to receive the pay and allowances provided by law 
for rear admirals of the upper half when a line officer who was his junior in the 
rank from which the staff officer concerned was advanced becomes entitled to 
such pay and allowances pursuant to the foregoing but not earlier than the 
date upon which the staff officer is appointed to the rank of rear admiral: * * * 
And provided further, That no officer who has or may become entitled to the 
pay and allowances of a rear admiral of the upper half shall suffer a reduction 
of his pay and allowances solely by reason of the fact that the number of rear 
admirals may for any reason be reduced. 


However, section 426 (a) of the Officer Personnel Act of 1947, 61 
Stat. 880, expressly repealed the said section 2 of the act of June 30, 
1942, and in lieu of the first proviso therein there was enacted section 
311 (d) (14), 61 Stat. 858, which reads as follows: 

Officers of the staff corps serving in the grade of rear admiral shall receive the 
pay and allowances prescribed by law for rear admirals of the upper half from 
the date on which their respective running mates enter the upper half of the 


list of rear admirals, but not prior to the date of the vacancy the staff officer was 
promoted to fill. 


It is suggested that by virtue of the provisions of section 2 of the act 
of June 30, 1942, Rear Admiral Calver became “vested” with the 
pay and allowances of a rear admiral of the upper half and that the 
Officer Personnel Act of 1947 does not specifically “divest” staff offi- 
cers in the status of Rear Admiral Calver of the right to continue 
on and after August 7, 1947, to receive the pay and allowances to 
which they became entitled under section 2 of the act of June 30, 1942, 
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notwithstanding the express repeal of said section 2 by section 426 (a) 
of the 1947 act. 

The act of June 30, 1942, 56 Stat. 463, entitled “AN ACT To 
provide for the better administration of officer personnel of the Navy 
and Marine Corps during the existing war, and for other purposes” 
suspended the provisions of then existing law insofar as they related, 
inter alia, to the permanent promotion or advancement of officers of 
the Navy and Marine Corps. Section 2 of the said act changed the 
basis prescribed in section 18 of the act of June 10, 1926, 44 Stat. 724 
(34 U. S. C. 348q), for determining entitlement of rear admirals 
of the staff corps to the pay and allowances of the upper half by 
providing that officers of the staff corps serving in the rank of rear ad- 
miral should be entitled to receive the pay and allowances provided by 
law for rear admirals of the upper half “when a line officer who was his 
junior in the rank from which the staff officer concerned was advanced 
becomes entitled to such pay and allowances” but not earlier than the 
date the staff officer was appointed to the rank of rear admiral. The 
last proviso in the said section 2 provided that no officer who had or 
might become entitled to the pay and allowances of a rear admiral 
of the upper half should suffer a reduction of his pay and allowances 
solely by reason of the fact that the number of rear admirals might 
for any reason be reduced. However, section 426 (a) of the Officer 
Personnel Act of 1947, Public Law 381, approved August 7, 1947, ex- 
pressly repealed section 2 of the act of June 30, 1942—including the 
said last proviso in section 2—insofar as it related to the Navy and 
Marine Corps. Section 311 (d) (14) of the said 1947 act, supra, 
prescribes a new basis for determining entitlement of staff officers to 
upper half pay by providing that officers of the staff corps serving in 
the grade of rear admiral shall receive the pay and allowances of the 
upper half “from the date on which their respective running mates 
enter the upper half of the list of rear admirals.” Such provision 
in section 311 (d) (14) is substantially similar to that contained in 
the prior act of June 10, 1926, as amended, respecting entitlement 
of officers of the staff corps to pay and allowances of the upper half— 
now repealed by section 436 (d) of the 1947 act, 61 Stat. 882, Hence, 
it seems clear that Rear Admiral Calver is not entitled on or after 
August 7, 1947, to continue to receive the active duty pay and allow- 
ances of a rear admiral of the upper half unless the line officer running 
mate assigned to him pursuant to the 1947 act is a rear admiral of 
the upper half of the list of rear admirals, or unless the said act of 
August 7, 1947, contains an expressed or implied savings provision 
saving such officers from reduction in pay and allowances below that 
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to which they were entitled prior to enactment of the said act of 
August 7, 1947. 

One of the primary purposes of the Officer Personnel Act of 1947 
was to reestablish a permanent promotion system for the Navy re- 
placing that suspended during the war by the act of June 30, 1942. 
To accomplish such purpose, the Officer Personnel Act of 1947, in- 
sofar as it relates to the Navy, is divided into four titles. Titles 
I and II deal with the permanent provisions relating to officers of 
the line and officers of the staff corps of the Navy, respectively; 
Title III deals with the terminable provisions relating to all officers 
of the Navy on active duty; and Title IV deals with miscellaneous 
provisions. Titles I and II of the said act—with the exception of 
certain sections—do not become effective until the termination of 
Title III of the act, which terminates when the President shall 
determine that the number of officers holding permanent appoint- 
ments on the active list of the line of the regular Navy is equal 
to 95 percent of the number of such officers authorized by law, or 
on January 1, 1957, whichever shall occur the earlier. Section 
304 (a), Title III, of the said act of 1947, 61 Stat. 833, provides 
that not later than 30 days after date of approval of this act, the 
Secretary of the Navy shall establish a single lineal list of all the 
officers of the grade of ensign and above of the line of the Navy 
and Naval Reserve on active duty on the date of establishment of 
such list, with certain exceptions not here material, and that such 
lineal list shall constitute the order of seniority of such officers as 
of the date of its establishment. Section 304 (h) (1) of the said 
act, 61 Stat. 837, provides that as soon as practicable after the estab- 
lishment of the lineal list for line officers as prescribed by subsection 
(a), the Secretary of the Navy shall convene a board which shall 
recommend the assignment of running mates from among line offi- 
cers on such list to officers of the grade of lieutenant (junior grade) 
and above of the various staff corps of the Navy or Naval Reserve 
on active duty on the date of establishment of such lineal list, with 
certain exceptions not here material. Sections 304 (h) (2) a and 
304 (h) (2) d of the said act, 61 Stat. 837, provide that each staff 
officer shall be assigned as his running mate a line officer who, on 
the date of approval of this act, is serving in the same grade as such 
staff officer, except that a staff officer who on the date of approval 
of this act is serving under a “temporary appointment * * * in 
a grade to which appointed for a period of limited duration” (de- 
fined in section 302 (a) of the act, 61 Stat. 829, as meaning a tempo- 
rary appointment which, by its terms, is of limited duration), shall 
be assigned a running mate based upon the rank and precedence 
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he would have held had he not been so serving. The temporary pro- 
motion of Rear Admiral Calver on October 9, 1945, from captain 
(permanent) to rear admiral (temporary) was made pursuant to the 
act of July 24, 1941, 55 Stat. 603, as amended, “to continue while 
serving as Medical Officer in attendance on the Congress.” Hence, 
since Rear Admiral Calver was serving under a temporary appoint- 
ment “in a grade to which appointed for a period of limited dura- 
tion,” it is apparent, as stated in your letter, that he will be—or has 
been—assigned a line officer running mate based upon his permanent 
rank of captain, in accordance with the provisions of section 304 
(h) (2) d of the 1947 act; and, since rear admirals of the staff corps 
are entitled under section 311 (d) (14) of the said act to the pay 
and allowances of the upper half only “from the date on which 
their respective running mates enter the upper half of the list of 
rear admirals,” it is clear that there is no legal basis upon which it 
may be concluded that he is entitled, while on the active list, to 
continue to receive the active duty pay and allowances prescribed for 
rear admirals of the upper half on or after August 7, 1947, by virtue 
of any of the above-cited provisions of law. 

However, it is suggested that section 2 of the act of June 30, 1942, 
was intended to “confer a vested right to pay and allowances of the 
upper half” and that the repeal of said section was not intended to 
“take away rights or benefits legally derived under other provisions 
of law in effect at the time such rights or benefits were acquired.” It 
may be stated in that connection that, while section 2 of the act of June 
30, 1942, prescribed the basis upon which rear admirals of the staff 
corps were entitled to receive the pay and allowances of a rear ad- 
miral of the upper half, the said section 2 did not confer upon officers 
meeting the conditions set forth therein a “vested” right which could 
not be “divested” by the repeal of such provision of law, since the Con- 
gress unquestionably has the power to fix the rates of pay and allow- 
ances of all members of the armed forces, to increase or decrease such 
rates at will, and to prescribe the conditions under which specified rates 
of pay and allowances may be paid to certain classes of officers. The 
Officer Personnel Act of 1947 expressly repealed section 2 of the act 
of June 30, 1942—including the savings clause contained in the last 
provision of the said section 2—under which Rear Admiral Calver 
became entitled to the pay and allowances of a rear admiral of the upper 
half, and enacted in lieu thereof a new provision of law prescribing the 
basis upon which rear admirals of the staff corps thereafter may re- 
ceive the pay and allowances of the upper half. Such provision of law 
became effective August 7, 1947, and must be regarded as controlling 
on and after that date. It seems to have been recognized that the pro- 
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visions of the Officer Personnel Act of 1947, reestablishing a perma- 
nent promotion system in the Navy, redistributing officers in the vari- 
ous grades, terminating temporary appointments under the act of 
July 24, 1941, etc., necessarily would result in a reduction in rank of 
some officers of the staff corps, as well as officers of the line, serving 
under temporary appointments in higher grades and ranks, with a 
consequent reduction in pay and allowances. Yet no attempt appears 
to have been made by either the Navy Department or the Congress to 
incorporate in such legislation an express savings provision such as 
that often contained in statutes dealing with pay and allowances of 
members of the armed forces, saving personnel adversely affected by 
the new legislation from any reduction in pay and allowances below 
that to which they were entitled under prior statutes. 

While the said act does contain certain savings provisions, they do 
not relate to pay and allowances. For example, section 304 (i) of the 
said act, 61 Stat. 837, provides that officers of any staff corps who, on 
the date of establishment of the lineal list of officers of the staff corps, 
are serving under a temporary appointment in a grade to which ap- 
pointed for a period of limited duration, shall retain the “lineal posi- 
tion” to which they are entitled by virtue of such appointment until 
the expiration of the term thereof. But, a rear admiral of the staff 
corps is not entitled under the 1947 act to upper half pay on the basis 
of his “lineal position” on the list of officers of the staff corps, but only 
upon the basis of the date that his line officer running mate enters the 
upper half of the list of rear admirals. Also, section 304 (k), 61 Stat. 
838, contains a proviso that the existing temporary appointment of any 
staff corps officer placed on the lineal list who is serving under a tempo- 
rary appointment for a period of limited duration, shall be continued 
in effect until such appointment shall terminate by its own terms or 
until such appointment is terminated by the President. The apparent 
purpose of such proviso was to exempt such temporary appointments 
from the operation of the provision in section 302 (i) of the said 
act, 61 Stat. 831, requiring that not later than the first day of the 
fourth month following the date of approval of this act, all temporary 
appointments of naval personnel made pursuant to the provisions of 
the act of July 24, 1941, 55 Stat. 603, as amended, shall be terminated, 
except those which are affirmed or coritinued in effect pursuant to the 
new act; but there is nothing in such provision which may be viewed 
as saving or intending to save a temporary rear admiral the pay of 
the upper half when he does not qualify for upper half pay under 
other provisions of the said act. 

In view of the foregoing, and in the absence of a savings provision 
such as that sometimes expressly included in legislation pertaining 
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to the pay and allowances of members of the armed forces, this Office 
is not warranted in concluding that Rear Admiral Calver is entitled, 
while on the active list, to continue to receive the active duty pay and 
allowances of a rear admiral of the upper half under the circumstances 


presented in your letter. Accordingly, question No. 1 is answered in 
the negative. 


The second question presented involves the right of Rear Admiral 
Calver, in the event of his retirement under section 6 of Public Law 
305, approved February 21, 1946, and subsequent recall to active duty, 
to receive the active duty pay and allowances of a rear admiral of the 
upper half. Section 6 of Public Law 305, approved February 21, 
1946, 60 Stat. 27, authorizes officers of the Navy, Marine Corps, and 
Coast Guard, who have completed 20 years of active service in the 
Navy, Marine Corps or Coast Guard, or reserve components thereof, 
at least 10 years of which shall be active commissioned service, to be 
placed on the retired list with the pay provided in section 7 of the 
said act. Section 7 of the act, as amended by section 432 of the Officer 
Personnel Act of 1947, 61 Stat. 881, provides as follows: 


Sec. 7. (a) Each officer retired pursuant to the following sections of this Act 
shall be placed on the retired list with the highest rank, permanent or temporary, 
held by him while on active duty, if his performance of duty in such rank as 
determined by the Secretary of the Navy has been satisfactory. In any case 
where, as determined by the Secretary of the Navy, any such officer has not 
performed satisfactory duty in'the highest rank held by him while on active 
duty, he shall be placed on the retired list with the next lower rank in which he 
has served but not lower than his permanent rank. * * * And provided 
further, That in the case of officers hereafter retired, except those retired for 
physical disability or in accordance with section 412 of this Act, whose computa- 
tion of pay on the active list is not based upon years of service they shall receive 
retired pay at the rate of 2% per centum of their active-duty pay in the grade 
in which serving at the time of retirement multiplied by. the number of years of 
service for which they would be entitled to credit in the computation of pay on 
the active list had they been serving in the grade of captain in the Navy or 
colonel in the Marine Corps at the time of their retirement, but retired pay so 
computed shall not exceed a total of 75 per centum of said active-duty pay. 

(b) Nothing within this section shall prevent any officer from being placed 
on the retired list with the highest rank and with the highest retired pay to 
which he might be entitled under other provisions of law. 


Section 10 of the act of July 24, 1941, 55 Stat. 605, as amended by 
section 8 of Public Law 305, approved February 21, 1946, 60 Stat. 28, 
provides as follows: 


Sxo.10(a) * * * 

(b) (1) * a” * 

(2) Personnel of the active list of the Regular Navy and Marine Corps and 
personnel of the Fleet Reserve and Fleet Marine Corps Reserve appointed or ad- 
vanced under the authority of this Act shall, when subsequently retired, if not 
otherwise entitled to the same or higher grade and rank or retired pay, be ad- 
vanced to the highest grade and rank in which, as determined by the Secretary 
of the Navy, they served satisfactorily under temporary appointments, and shall 
receive retired pay computed at the rate prescribed by law and applicable in 
each individual case but based upon such higher rank. 

a * . 2 7 s * 
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(d) Personnel accorded higher rank pursuant to this section shall, if sub- 
sequently assigned active duty, be recalled to active duty in the grades, ranks 
or ratings, with which they were retired or returned to an inactive status unless 
under other provisions of law they are entitled to higher grades, ranks, or 
ratings. 


(e) The highest rank in which an officer served on or prior to June 30, 1946, 
or if a prisoner of war at any time during World War II the highest rank to 
which an officer was temporarily appointed pursuant to the provisions of this 
Act, is the highest rank in which the officer may be retired and upon which his 
retired pay may be based pursuant to this section, unless under provisions of 
law other than those contained within this section he is entitled to a higher 
rank on the retired list or to a higher retired pay, or unless at the time of retire- 
ment he is serving in a higher permanent grade or rank. 

The purpose of such provisions in section 10 of the act of July 
24, 1941, as amended, appears to be to permit officers temporarily 
appointed to higher grades or ranks pursuant to that act to be 
retired with the highest rank in which they served satisfactorily on 
or prior to June 30, 1946, and to have their retired pay based upon 
such temporary rank, unless entitled to the same or higher grade 
or rank or retired pay under other provisions of law. While the 
rank of rear admiral on the active list is a single rank, it is divided for 
pay purposes into two grades—that of upper half and lower half. 
A rear admiral on the active list of the Navy serving satisfactorily 
under a temporary appointment pursuant to the act of July 24, 1941, 
as amended, who received the pay and allowances authorized for rear 
admirals of the upper half prior to June 30, 1946, would be entitled, 
in the event he was retired on or prior to that date while serving on 
active duty under such temporary appointment, to receive retired 
pay based on the pay of a rear admiral of the upper half. Cf. 26 
Comp. Gen. 333. The statute in that respect obviously was not in- 
tended to make any distinction between rear admirals on the active 
list of the Navy serving under temporary appointments and receiving 
the pay and allowances of the upper half who were retired on or 
prior to June 30, 1946, and those retired after that date. Consequently, 
in the event Rear Admiral Calver is retired under the statutory pro- 
visions, swpra, and otherwise meets the condition of the statute, he 
will be entitled to retired pay based upon the rank and pay grade he 
held on June 30, 1946, that is, rear admiral, upper half. 

Section 10 (d) of the act of July 24, 1941, as amended, supra, 
specifically requires that personnel accorded higher rank under that 
section shall, if subsequently assigned to active duty, be recalled to 
active duty in the grades, ranks or ratings with which they were re- 
tired. Section 15 of the Pay Readjustment Act of 1942, 56 Stat. 367, 
as amended, 57 Stat. 571, provides that retired officers of the Navy 
when on active duty shall “receive full pay and allowances of the 
grade or rank in which they serve on such active duty.” It has been 
recognized that an officer who, while on the active list of the Navy, 
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holding the permanent rank of captain, had been temporarily ap- 
pointed under the said act of June 24, 1941, to the rank of rear ad- 
miral and who served in such higher temporary rank and was en- 
titled to receive the pay and allowances of a rear admiral of the upper 
half prior to June 30, 1946, would be entitled, in the event of his recall 
to active duty subsequent to retirement with such higher rank, to the 
active duty pay and allowances of a rear admiral of the upper half. 
26 Comp. Gen. 636, 642. Also, see 19 Comp. Gen. 433 ; 22 id. 328 ; 24 id. 
707; B-34053, August 10, 1943; B-25867, June 22, 1942; A-10641, 
January 26, 1942. Cf. 26 Comp. Gen. 271, 275. Accordingly, in the 
event Rear Admiral Calver is retired in his temporary rank of rear 
admiral and recalled to active duty and serves on active duty in the 
rank of rear admiral, he will be entitled to the active duty pay and 
allowances authorized for a rear admiral of the upper half. Ques- 
tion No. 2 is answered in the affirmative. 


(B-68774) 


PAY AND ALLOWANCES—MISSING, INTERNED, CAPTURED, ETC., 
PERSONS 


The provisions of section 9 of the Missing Persons Act, as amended, that ad- 
ministrative determinations of entitlement of any person, “under provisions 
of this Act, to pay and allowances, including credits and charges in his 
account,” shall be conclusive, apply only to matters within the scope of the 
act; that is, the conclusiveness so accorded to administrative determina- 
tions does not extend to a pay or allowance item not within the contempla- 
tion of the statute. 

diem in lieu of subsistence, a temporary allowance while in a travel status, 
which an employee was receiving at the beginning of a period of absence 
in a status of “captured by an enemy,” may not be allowed as part of the 
“pay and allowances” with which he was entitled to be credited under section 
2 of the Missing Persons Act, as amended, during the period of such absence. 


Decision by Comptroller General Warren, October 14, 1947: : 

There has been presented to this Office for settlement the claim of 
Mr. Herman P. Hevenor for a per diem travel allowance as a civilian 
employee of the United States during the period he was held by the 
Japanese as a prisoner of war from December 23, 1941, to September 
8, 1945, such claim being made under the provisions of the Missing 
Persons Act of March 7, 1942, 56 Stat. 143, as amended by the act of 
July 1, 1944, 58 Stat. 679, 680. 

Sections 2 and 9 of the Missing Persons Act, as amended, supra, 
provide, in pertinent part, as follows: 


Pe 


" 


Sec. 2. Any person who is in active service and who is officially determined to 
be absent in a status of missing, missing, in action, interned in a neutral country, 
captured by an enemy, beleaguered or besieged shall, for the period he is offi- 
cially carried or determined to be in any such status, be entitled to receive or to 
have credited to his account the same pay and allowances to which he was 
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entitled at the beginning of such period of absence or may become entitled 
thereafter * * *, 
= 2 * >» 7 . + 


Sec. 9. The head of the department concerned, or such subordinate as he may 
designate, shall have authority to make all determinations necessary in the 
administration of this Act, and for the purposes of this Act determinations so 
made shall be conclusive as to death or finding of death, as to any other status 
dealt with by this Act, and as to any essential date including that upon which 
evidence or information is received in such department or by the head thereof. 
The determination of the head of the department concerned, or of such subordinate 
as he may designate, shall be conclusive as to whether information received con- 
cerning any person is to be construed and acted upon as an official report of death. 
When any information deemed to establish conclusively the death of any person 
is received in the department concerned, action shall be taken thereon as an official 
report of death, notwithstanding any prior action relating to death or other status 
of such person. If the twelve months’ absence prescribed in section 5 of this Act 
has expired, a finding of death shall be made whenever information received, or 
a lapse of time without information, shall be deemed to establish a reasonable 
presumption that any person in a missing or other status is no longer alive. Pay- 
ment or settlement of an account made pursuant to a report, determination, or 
finding of death shall not be recovered or reopened by reason of a subsequent report 
or determination which fixes a date of death except that an account shall be 
reopened and settled upon the basis of any date of death so fixed which is later 
than that used as a basis for prior settlement. Determinations are authorized to 
be made by the head of the department concerned, or by such subordinate as he 
may designate, of entitlement of any person, under provisions of this Act, to pay 
and allowances, including credits and charges in his account, and all such deter- 
minations shall be conclusive * * *. [Italics supplied.] 


It will be noted that section 2, quoted above, provides that any person 
within the purview of the act who is officially determined to be absent 
in a missing, missing in action, etc., status shall, for the period he is 
officially carried or determined to be in such status, be entitled to receive 
the same “pay and allowances” to which he was entitled at the beginning 
of such absence or to which he may become entitled thereafter. The 
phrase “pay and allowances” is not included under any of the defini- 
tions contained in the said Missing Persons Act, as amended. And, it 
cannot be said that such phrase necessarily includes any or all “allow- 
ances” which administratively may be authorized, especially with re- 
spect to temporary allowances such as per diem while in a travel status. 
Cf. 26 Comp. Gen. 165. 

However, the question of whether a temporary per diem allowance 
is within contemplation of the phrase “pay and allowances” as used 
in section 2 of the Missing Persons Act, as amended, supra, would seem 
to be resolved by the legislative history of that act. In House Report 
No. 1674, June 17, 1944, accompanying H. R. 4405, which subse- 
quently became the said amendatory act of July 1, 1944, it was stated 
with respect to section 2, as therein revised, as follows: 

(b) A person is entitled to receive or to have credited to his account the pay 
and allowances he was entitled to receive at the beginning of such period of 
absence or which he may become entitled to thereafter. Initially or subsequently 


included are credits for foreign service and sea pay, submarine, aviation, and 
parachute pay, longevity, medal pay, uniform allowances, rental, subsistence 
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and quarters allowances, increases incident to promotion and longevity, and 
other pay and allowances that may be authorized by law. Temporary or per diem 
allowances are not included. [Italics supplied.] 


Also, appended to the report of the hearing held June 15, 1944, by the 
House of Representatives on H. R. 4405, under the heading “Omis- 
sions from H. R. 4405” (Report No. 241, pages 2342 and 2343), is a 
prepared statement by Major General Jay L. Benedict, U. S. Army, 
containing, inter alia, a statement respecting the said section 2, as 
follows: 

6. It has been administratively determined that pay and allowances to be 
credited during absence include all continuing pay and allowances to which en- 
titled at beginning of absence but not temporary allowances such as a per diem 
for travel expense. H. R. 4405 retains the present language and change is not 
deemed necessary. [Italics supplied. ] 

It is recognized that the above-quoted statement of General Benedict 
represents merely an expression of the policy of the War Department in 
the matter and that it is not necessarily controlling with respect to the 
scope or intended effect of the statute. But, at the same time, it does 
indicate that_the War Department—even without the benefit of an 
expressed intent on the part of the Committee as contained in House 
Report No. 1674, supra, accompanying the proposed amendment of 
1944—had construed the term “pay and allowances” as used in section 
2, supra, as not including temporary per diem allowance while in a 
travel status. 

Also, it is recognized that under the provisions of that portion of 
section 9 of the Missing Persons Act, as amended, which is quoted 
above, the administrative determinations of the entitlement of any 
person within the purview of that act “to pay and allowances, includ- 
ing credits and charges in his account” are to be conclusive. It is fun- 
damental, however, that authority to administer the provisions of a 
statute does not carry with it the power finally to determine disputed 
questions of law as to the construction of the statute being adminis- 
tered. See 21 Comp. Gen. 226, 229, and cases there cited, viz: Jn re 
Fassett, 142 U.S. 479; Medbury v. United States, 173 U. S. 492, 497; 
and Dugan v. United States, 34 C. Cls. 458. That such principle was 
clearly intended to apply to the present statute is shown by a ref- 
erence to the report of the hearing of June 14, 1944, on H. R. 4405, 
respecting the proposed amendment to section 9 of the said act of 
March 7, 1942. The language of the amendment, as originally pro- 
posed, provided that the head of the department or his designee should 
have authority to make all determinations necessary in the adminis- 
tration of the act, and “determinations so made shall be conclusive as 
to death or finding of death, as to any other status dealt with by this 
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Act.” To overcome the objections of certain members of the Commit- 
tee that such language, standing alone, might be viewed as preclud- 
ing the General Accounting Office from questioning any determination 
made under such broad authority, whether or not authorized by that 
act, an amendment—which later was incorporated into section 9 as 
amended—was offered whereby it was proposed to insert immediately 
before the language quoted above, the phrase “for the purposes of this 
Act.” See, particularly, page 2324, et seg., of such report. 

In the light of the discussion at such hearings the conclusion is 
inescapable that the substantially similar provision in the underscored 
portion of section 9 of the act, as amended, which provides that admin- 
istrative determinations of entitlement to pay and allowances “under 
the provisions of this Act” shall be conclusive, limits the conclusiveness 
of such determinations to matters within the scope of that act. In 
other words, the conclusive effect which the statute accords to admin- 
istrative determinations respecting the right of a person to “pay and 
allowances” is not construed as authorizing an administrative office 
to include in the settlement of an account an item which the statute 
has not authorized to be paid. And, since the committee in charge of 
the amendatory bill expressly stated unequivocally in its legislative 
report thereon that temporary per diem while in a travel status is not 
part of the “pay and allowances” to be credited for a period while in 
a missing, missing in action, etc., status, it must be held that section 
2 of the act was revised and reenacted by the Congress with that under- 
standing and intent, and, hence, that such allowance is not one to 
which a person is entitled under the provisions of that act as so 
amended. Consequently, the claim here involved will be disallowed 
and the General Accounting Office will not authorize or allow credit 
for payments of per diem hereafter in such cases. 


(B-68973) 


FOREIGN SERVICE—RESTRICTIONS ON DETAILS TO GOVERNMENT 
AGENCIES AS APPLIED TO UNITED STATES MISSION TO THE UNITED 
NATIONS 


While the United States Mission to the United Nations, as defined by Executive 
Order No. 9844, is a “Government agency” in the normal sense, it is not to 
be so regarded for purposes of section 571 (a) of the Foreign Service Act 
of 1946, which restricts the duration and frequency of assignments of Foreign 
Service officers and employees to Government agencies, so that such officers 
and employees may be assigned to the Mission under section 574 of said act, 
without regard to the restrictions of section 571 (a). 
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Comptroller General Warren to the Secretary of State, October 14, 1947: 

Reference is made to your letter of August 20, 1947, Le/A, in which 
you cite section 571 (a) of the Foreign Service Act of 1946, Public 
Law 724, approved August 13, 1946, 60 Stat. 1011, as follows: 

Any officer or employee of the Service may, in the discretion of the Director 
General, be assigned or detailed for duty in any Government agency, such an 
assignment or combination of assignments to be for a period of not more than 
four years. He may not again be assigned for duty in a Government agency 
until the expiration of a period of time equal to his preceding tour of duty on 
such assignment or until the expiration of two years, whichever is the shorter. 

In connection with said provision, you present the question of 
whether upon the termination of an assignment to a regular Govern- 
ment department lasting four years, an officer or employee of the 
_ Service may be assigned to the United States Mission to the United 
Nations as that Mission is defined in Executive Order 9844, of April 
28, 1947. You state that the question turns upon whether the assign- 
ment should ordinarily be made pursuant to section 571 (a), quoted 
above, on the ground that the United States Mission is a “Government 
agency,” or under the provisions of section 574 of the Foreign Service 
Act, 60 Stat. 1012, which reads, as follows: 


An officer or employee of the Service may, in the discretion of the Secretary, 
be assigned or detailed for duty with domestic or international trade, labor, 
agricultural, scientific, or other conferences, congresses, or gatherings, including 
those whose place of meeting is in the continental United States; or for other 
special duties, including temporary details under commission not at his post or 
in the Department. , 


It is pointed out that if the assignment properly may be made under 
the authority of section 574, the time limitations imposed in the last 
sentence of section 571 (a) obviously would not be applicable. 

You refer to the definition of the term “Government agency” by 
section 121 (4) of the act, 60 Stat. 1000—viz, “any executive depart- 
ment, board, bureau, commission, or other agency in the executive 
branch of the Federal Government, or any corporation wholly owned 
(either directly or through one or more corporations) by the United 
States”’—and state that while said definition, interpreted literally, 
would include an embassy, a legation or a consulate of the United 
States, as they are constituent parts of the Executive branch of the 
Government, yet, it is clear that such is not the intent of the statute 
and that the term was used in its customary connotation and in con- 
tradistinction to a foreign post. Also, you state that in view of the 
close affinity between the United States Mission and a mission at a 
foreign post, both being diplomatic in nature, it is reasonable to sup- 
pose that the United States Mission to the United Nations should be 
excluded from the concept of a Government agency and that assign- 








210 


DECISIONS OF THE COMPTROLLER GENERAL (27 


ments for service in the United States Mission should be made in 
accordance with section 574 of the Foreign Service Act. 

By the terms of the cited Executive Order 9844, of April 28, 1947, 
it is directed, in pertinent part, that : 


1. The Representative at the seat of the United Nations, the Deputy Repre- 
sentative to the Security Council, Representatives in the Economic and Social 
Council and its Commissions, the Trusteeship Council, the Atomic Energy Com- 
mission, the Commission for Conventional Armaments and the Military Staff 
Committee, and representatives to organs and agencies of the United Nations 
hereafter appointed or designated and included within the United States Mission 
to the United Nations herein provided for, together with their deputies, staffs 
and offices, shall be known as the United States Mission to the United Nations. 

2. The Representative of the United States at the seat of the United Nations 
shall be the Chief of Mission in charge of the United States Mission to the 
United Nations. The Chief of Mission shall coordinate at the seat of the United 
Nations the activities of the Mission in carrying out the instructions of the 
President transmitted either by the Secretary of State or by other means of 
transmission as directed by the President. Instructions to the Representatives 
of the Joint Chiefs of Staff in the Military Staff Committee of the United Nations 
shall be transmitted by the Joint Chiefs of Staff. On request of the Chief of 
Mission, such Representatives shall, in addition to their responsibilities under 
the Charter of the United Nations, serve as advisers in the United States Mission 
to the United Nations. 

3. The Chief of Mission shall also be responsible for the administration of 
the Mission, including personnel, budget, obligation and expenditure of funds, 
and the central administrative services ; provided that he shall not be responsible 
for the internal administration of the personnel, budget, and obligation and 
expenditure of funds of the United States Representatives in the Military 
Staff Committee. The Chief of Mission shall discharge his responsibilities under 
this paragraph in accordance with such rules and regulations as the Secretary 


of State may from time to time prescribe. 

I think it is hardly open to question that the United States Mission 
to the United Nations is a Government agency in the normal sense 
of that term. However, as the matters delineated in your letter would 
seem to suggest, the conclusion to be reached here would appear to 
be solely dependent upon whether the Mission is a Government agency 
within the meaning of section 571 (a) of the Foreign Service Act of 
1946, having regard for the purpose sought to be accomplished by said 
section. 

In that connection, there is deemed of material bearing here the 
explanation contained in House Report No. 2508, on the instant meas- 
ure, as to the purpose of section 571 (a). It is indicated therein 
that said section is derived from the then existing law (section 14, 
act of May 24, 1924, as amended, 22 U. S. C. 15), which provided that: 


Any Foreign Service officer may be assigned for duty in the Department of 
State or in any department or agency of the Government in the discretion of 
the Secretary of State without loss of class or salary, such assignment to be 
for a period of not more than three years unless the public interest demands 
further service, when such assignment may be extended for a period not to 
exceed one year, upon completion of which four-year assignment and reassign- 
ment to the field, he may not again be assigned for duty in the Department of 
State or in any other department or agency of the Government until the expiration 
of at least three years of field duty. [Italics supplied.] 
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And, it is stated in said report (page 76) that: 


Section 571 (a) is patterned upon existing law except that the requirement 
that the Foreign Service officer must stay in the field for 3 years following 
assignment to a Government agency has been reduced to 2 years, or to a lesser 
period if the time of his assignment to a Government agency was of short 


duration. [Italics supplied.] 

It would seem evident from the foregoing that the sole purpose of 
the provision relating to the assignment of Foreign Service officers 
to Government departments and agencies, including the Department 
of State, is to circumscribe the duration of such assignments and to 
require that the individual thereafter be returned to duty in the field 
for which he was appointed and trained, namely, the Foreign Service. 

While it is understood that the United States Mission to the United 
Nations is located in this country, such circumstance must be regarded 
merely as a coincidence, not at all required by the functions performed, 
since concededly a situs in a foreign country might well have been 
chosen by the United Nations Assembly. Moreover, the nature of the 
work being carried on by said Mission would seem much akin to the 
functions of an embassy, legation or consulate in a foreign country. 
That is to say, I believe there is warrant for the view expressed in 
your letter that its functions are essentially diplomatic in nature and 
that, therefore, the Mission is not substantially disparate from a mis- 
sion at a foreign post. 

Accordingly, I think it may be concluded that an assignment to the 
United States Mission would not be an assignment to a Government 
agency within the meaning of section 571 (a) of the act of August 13, 


1946, and that the same properly may be accomplished under the 
terms of section 574 of said act. 


(B-69180) 


CHECKS—CASHING BY DISBURSING OFFICERS—DEFICIENCY 
ADJUSTMENTS, ETC., ACCOUNT FORGED CHECKS 


A loss sustained when the account of a disbursing officer was charged with 
the amount of a check cashed upon the forged indorsement of the payee’s 
name may be regarded as coming within the purview of the term “any defi- 
ciencies” as used in section 2 of the act of December 23, 1944, authorizing 
the appropriation of funds to adjust any deficiencies in the accounts of 
disbursing officers resulting from the cashing and negotiation of checks, so 
that an otherwise proper appropriation is available to cover such loss, if it 
be administratively determined that the disbursing officer exercised reason- 
able care and was not negligent. 

An appropriation made pursuant to the authorization in section 2 of the act 
of December 23, 1944, to adjust any deficiencies in the accounts of disbursing 
officers which result from the cashing of checks and other instruments pay- 
able in United States currency, such as postal money orders, being available 
only when a deficiency is incurred in a disbursing officer’s accounts, is not 
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available to reimburse the Treasury Department, the Post Office Depart- 
ment, or a commercial bank for payments made to payees or rightful owners 
of checks or postal money orders cashed by disbursing officers upon forged 
indorsements. (Modified by 27 Comp. Gen. 663.) 


Comptroller General Warren to the Secretary of the Army, October 16, 1947: 


Reference is made to your letter of August 25, 1947, relative to cer- 
tain transactions involving the account of Captain E. F. Freiburg, 
F. D., United States Army, arising out of the issuance and cashing by 
the officer of check No. 530,348, for $139.65, drawn on May 23, 1946, 
by Captain E. F. Freiburg, symbol No. 212-116, to the order of Ronald 
G. Russell. , 

It appears from available information that the disbursing officer 
issued the check involved and, on the same day, cashed it for someone 
unknown upon the forged endorsement of the payee’s name and for- 
warded it to the Treasurer of the United States for deposit to his offi- 
cial credit, the same being included in certificate of deposit number 24, 
dated May 23, 1946, in the total amount of $14,459.36. Apparently, the 
payee reported the forgery of his name on the check to the Treasurer 
of the United States who, after investigation, being satisfied as to the 
payee’s allegations of forgery and nonparticipation in the proceeds 
of the check, charged the amount of the check to wit, $139.65, to the 
official checking account of the depositor, Captain E. F. Freiburg, as 
evidenced by Debit Voucher Form 5504 (No. 8358), dated July 11, 
1947, and effected settlement with the payee. Captain Freiburg had 
closed his account on December 15, 1946, and, since he transferred or 
deposited all unexpended balances at that time, the action of the 
Treasurer of the United States reduced the reserve for outstanding 
checks in the amount of $139.65. 

Your letter cites the act of December 23, 1944, 58 Stat. 921, authoriz- 
ing certain transactions by disbursing officers of the United States, 
including authority to cash and negotiate checks, which provides, in 
pertinent part, as follows: 

That subject to regulations promulgated pursuant to this Act, disbursing officers 
of the United States are hereby authorized, for official purposes, or for the ac- 
commodation of military, naval, and civilian personnel of the United States Gov- 
ernment, and personnel of contractors and of authorized nongovernmental agencies 
operating with the armed forces of the United States, to cash and negotiate checks, 
drafts, bills of exchange, and other instruments payable in United States and 
foreign currencies, and to conduct exchange transactions involving United States 
and foreign currency and coin, checks, drafts, bills of exchange, and other in- 
struments. Any official funds which are held by such disbursing officers and 
which are available for expenditure may, with the approval of the head of the 
agency having jurisdiction over such funds, be utilized for this purpose. 

Sec. 2. Any gains in the accounts of disbursing officers of the United States 
resulting from operations permitted by this Act shall be paid into the Treasury as 
miscellaneous receipts. There are hereby authorized to be appropriated, out of 
any money in the Treasury not otherwise appropriated, such amounts as may be 


necessary to adjust any deficiencies in the accounts of disbursing officers of the 
United States which may result from such operations. 
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The Military Appropriation Act, 1947, approved July 16, 1946, 60 
Stat. 542, makes an appropriation under Finance Service, Army, for 
the payment of losses in the accounts of Army disbursing officers of 
the type specified in said act of December 23, 1944. 

Also, there is cited in your letter War Department Circular No. 64, 
dated March 5, 1946, stated to be directive in character and, therefore, 
leaving little discretion to disbursing officers, other than the exercise 
of reasonable care to comply with the self-contained instructions. 

Your letter poses four questions, apparently based upon the assump- 
tion that the act of December 23, 1944, covers a situation such as 
hereinbefore described. 

The matter first for consideration is whether a loss sustained by 
an Army disbursing officer due to the cashing of a check upon a forged 
endorsement of the payee’s name is a deficiency in his accounts within 
the purview of section 2 of the act of December 23, 1944, supra. Said 
section provides for appropriate adjustment of “any deficiencies” in 
the accounts of disbursing officers of the United States which may 
result from operations under the act. Obviously, where the account 
of a disbursing officer is charged with the amount of a forged check, 
such as in the particular case under consideration, and said amount 
is paid to the rightful payee, there occurs a deficiency in the officer’s 
account. Since the cashing of a check is an operation authorized under 
the act, any loss arising out of such transaction properly may be con- 
sidered as coming within the purview of the term “any deficiencies” 
for which relief is contemplated under the act. However, relief of 
the disbursing officer would be contingent upon his compliance with 
the regulations prescribed in connection with the cashing of checks 
and upon a determination that he was not negligent in the matter. 
Accordingly, in answer to your first question, it may be stated that the 
appropriation “Finance Service, Army”—appropriating funds to 
cover losses in the accounts of Army disbursing officers in accordance 
with the act of December 23, 1944—is available for the payment of 
losses arising out of the cashing of forged checks if it be administra- 
tively determined that the disbursing officer exercised reasonable care 
and was not negligent. However, said appropriation is not available 
where it is administratively determined that the disbursing officer was 
at fault and recovery from him is not effected. 

Your second question is as follows: 

b. Is the mentioned appropriation available for payment to the payee or right- 
ful owner where it has been administratively determined that they did not 
receive or participate in the proceeds of a fraudulently negotiated instrument, 
and provided there is no regularly established forgery fund operated for this 


purpose by other departments or agencies? (This would include official deposi- 
tory checks, military payment orders and perhaps certain commercial checks 
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which disbursing officers are authorized to cash under the regulations, but 
would exclude Treasury checks and Postal Money Orders.) Can such payments 
be made pending recovery or attempted recovery of the loss? 

The question is so broadly framed that, in the absence of the sub- 
mission of specific cases accompanied by a full and complete state- 
ment of the facts involved, this Office properly may not give a defi- 
nite answer thereto. 

Your third question reads as follows: 

ce. Is said appropriation available to reimburse the Treasury Department or 
Post Office Department after settlement by those departments with the payee 
or rightful owner from their respective reclamation or forgery funds? Is it 


available to reimburse a commercial banking institution under similar condi- 
tions? Can such payment be made pending recovery or attempted recovery of 


the loss? ; 

Since the act of December 23, 1944, operates only in the event of 
a deficiency in the accounts of the disbursing officer, unless and until 
a deficiency is incurred in the accounts, such as in the case of Captain 
Freiburg, the appropriation involved is not available for making 
adjustments. 

Your fourth and final question asks whether additional funds may 
be advanced from Army Account of Advances to a disbursing officer 
after his accounts are closed in order that a sufficient reserve may 
be maintained for outstanding checks pending recovery or the at- 


tempted recovery of the amount of the loss. Said question is answered 
in the negative. 


(B-70003) 


DECEDENTS’ ESTATES—RETIREMENT DEDUCTIONS—FINAL 
SALARY PAYMENTS 


There may not be discontinued the present practice of deducting the Civil Serv- 
ice Retirement and Disability Fund percentage from the final salary payment 
of a deceased employee, in view of the provisions of the act of June 22, 1934, 
directing payment of civilian retirement deductions of a deceased employee 
to his designated beneficiary and prescribing a line of descent, if there be 
no such beneficiary, which does not coincide with that controlling the pay- 


ment of final salary under the laws of descent and distribution of the dece- 
dent’s domicile. 


Comptroller General Warren to the President, United States Civil Service 
Commission, October 16, 1947: 

I have your letter of October 2, 1947, requesting that consideration 
be given to the question of the advisability of continuing the practice 
of deducting five percent from the final salary of a deceased employee 
for deposit to the Civil Service Retirement and Disability Fund. You 
state that the fundamental purpose in making retirement deductions 
is to provide a fund which will be available to pay part of the costs 
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of retirement annuity and that the spirit of the law is not served by 
making retirement deductions from the final salary of deceased em- 
ployees who will not retire and receive annuity. It is further stated 
that the average amount of the retirement deductions involved is so 
small as not to justify the additional time and effort expended. 

Section 724 (d), Title 5, U. S. Code, provides: 

(d) In case an employee shall die without having attained eligibility for 
retirement or without having established a valid claim for annuity, the total 
amount of his deductions with interest thereon shall be paid, upon the estab- 
lishment of a valid claim therefor, in the following order of precedence: 


First, to the beneficiary or beneficiaries designated in writing by such em- 
ployee and recorded on his individual account; 


Second, if there be no such beneficiary, to the duly appointed executor or 
administrator of the estate of such employee; 


Third, if there be no such beneficiary or executor or administrator, payment 
may be made, after the expiration of thirty days from the date of the death 
of the employee, to such person or persons as may appear in the judgment of 
the Civil Service Commission to be legally entitled thereto, and such payment 
shall be a bar to recovery by any other person. 

By letter of August 14, 1935, from the Civil Service Commission, the 
attention of this Office was called to the provisions of the act of June 
22, 1934, 48 Stat. 1202, now incorporated in the above-quoted section 
of the Code, and it was therein suggested that the practice of making 
payment of compensation due deceased employees in the gross amount 
be changed and deductions be made from such payments for credit to 
the Civil Service Retirement Fund. In decision of March 23, 1936, 
A-61507, 15 Comp. Gen. 829, this Office acquiesced therein and promul- 
gated regulations accordingly—section 10 of the current regulations 
(General Regulation 106, October 9, 1946, 26 Comp. Gen. 975) provid- 
ing, as follows: 

10. Claims for payments of basic compensation and allowances on account of 
personal service rendered prior to their death by former employees, which are 
required to be settled in the General Accounting Office, will, in those cases where 
the employees were subject to the Civil Service Retirement Act, be submitted 
and settled in the amount of 95 percent of the gross amount earned, and the 
retirement deduction of 5 percent will be stated on the regular pay roll of the 
organization to which the employees were last attached and included in the total 
of retirement fund deductions deposited by the disbursing officer, and the claims 
submitted to the General Accounting Office shall clearly indicate the pay roll on 
which the said retirement deductions were included. Claims of compensation 
due deceased employees of the Postal Service will be settled by the General Ac- 
counting Office on a net basis, as heretofore. 

In view of the statutory provision for the payment of civilian retire- 
ment deductions remaining to the credit of a deceased employee to the 
designated beneficiary and prescribing a line of descent which does 
not coincide with the required payment of unpaid compensation in 
accordance with the laws of descent and distribution of the State or 
country in which the deceased employee is domiciled, it is very evident 
that the payment of the gross amount of compensation without deduct- 
ing the Civil Service Retirement percentage would require duplicate 
payment for the involved deduction should a claim be filed by a desig- 
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nated beneficiary. The fact that such amounts may be very small 
would not justify this Office in disregarding the statutory provisions 
applicable thereto. In the circumstances, this Office does not feel 
warranted in making any change in the practice now established by 
paragraph 10 of General Regulation 106, which appears to be required 
by the law applicable thereto. 


(B-65775) 
VALIDITY OF MARRIAGE BY TELEPHONE 


Generally, in the absence of a statute or a decision of a proper court to the effect 
that marriages by telephone are authorized or recognized in a particular 
jurisdiction, such a marriage will not be recognized by this office as entitling 
an officer to increased rental and subsistence allowances on account of a 
“lawful wife.” 


Comptroller General Warren to Capt. S. C. Hirsch, Department of the Army, 
October 17, 1947: 

By first endorsement dated April 22, 1947, of the Chief of Finance, 
Department of the Army, there was forwarded to this Office your letter 
dated July 17, 1946, requesting decision whether payment is legally 
authorized on a voucher, transmitted therewith, stated in favor of 
Captain Charles F, Hoy, Jr., O-757996, AC, AUS, covering increased 
allowances as for an officer with dependents (lawful wife) for the 
period from May 4 to 31, 1946. 

There was submitted with your letter a certified copy of a marriage 
license as follows: 


Charles F. Hoy Jr. Be It Remembered, That hereto- 
Where Born Charleston, West Virginia fore, to-wit, on the 3rd day of May 
When Born January 21, 1924 A. D., 1946, the following Marriage 


To License was issued, to-wit: 
Doris A. Batman 
Where Born Covington, Kentucky 
When Born August 8, 1923 


Strate or InDiANA, Fountain County, ss: 


TO ALL WHO SHALL SEE THESE PRESENTS, GREETINGS 


Know YE, That any persons empowered by law to solemnize marriage is hereby 
authorized to join together as Husband and Wife 


Charles F. Hoy Jr. 
and Doris A. Batman 


and for so doing, this shall be your sufficient authority. 

In Testimony Whereof, I, Charles F. Frey, Clerk of the Fountain Circuit Court, 
hereunto subscribe my name and affix the seal of said Court at my office in Coving- 
ton, this 3rd day of May, 1946 

[SEAL] (Signed) CHArtes F. Frey, Clerk. 


Be It Further Remembered, That afterwards, to-wit: on the 4th day of May 
1946 the following Certificate of Marriage was filed in my office, to-wit: 
Stare or INDIANA, Fountain County, ss: 
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THIs CERTIFIES, That I joined in Marriage as Husband and Wife, 


Charles F. Hoy Jr. 
and Doris A. Batman 
on the 4th day of May, 1946 
Morris J. MorGAn, 
Minister, Covington Methodist Church. 


STATE oF INDIANA, Fountain County, ss: 

I, Charles F. Frey, Clerk of the Circuit Court within and for the County of 
Fountain, and State of Indiana, do hereby certify the foregoing to be true and 
correct copy of the Marriage License Issued to 


Charles F,. Hoy Jr. 
and Doris A. Batman 


together with the return thereto as the same appears on file in my office, and 
of record in Volume 33 Page 248 of record of Marriage now in my custody. 
In Witness Whereof, I have hereunto subscribed my name and affixed the seal 
of said Court at Covington, Indiana, on this 4th day of May, 1946 
(Signed) CHARLEs F. Frey, 
Clerk, Fountain Circuit Court. 


Also submitted with your letter was a certificate dated May 9, 1946, 
signed by the officer and other persons, which reads— 


Subject: Marriage. 
To Captain Hirsch, Finance Officer. 

1. This is to certify that L Charles F. Hoy Jr., was joined in Holy Matrinrony 
with Miss Doris Adele Batman on 4 May 1946 by telephone from Nurnberg, Ger- 
many, to Covington, Indiana, and in accordance with the laws of the State of 
Indiana. 

2. The application, license, and complete legal proceedings for said marriage 
took place in Covington, Indiana, with Rev. Morris J. Morgan officiating. 

8. The marriage took place at approximately 1635 hours 4 May 1946 Central 
European Summer Time over the wires of the American Telephone and Tele- 
graph Company, Overseas Service lines located in Nurnberg, Germany. 

4. I had written permission to be married from Col. Marvin S. Zipp, Command- 
ing Officer, 10th Reconnaissance Group. 

5. Chaplain Ben W. Jackson of the 495th Air Service Group was present at 
the Nurnberg Overseas Telephone Service Office, and my other official witnesses 
were 1st Lt. Frank D. Fulton and 2nd Lt. William J. Foraker. 

6. The marriage took place in the Fountain County Sheriff's office, Covington, 
Indiana, and official records may be found there. 

7. My wife, Mrs. Doris A. Hoy, is residing at the present time at 905 Bigley 
Avenue, Charleston, West Virginia. 

8. I, therefore, request rental allowance for Mrs. Doris Hoy. 

[Signed] Charles F. Hoy, Jr. 
CHARLES F. Hoy, JR. 
Capt., Air Corps 
ASN O-757996 


I certify that I was present and witnessed the marriage of Capt. Charles F. 
Hoy, Jr. and Miss Doris Adele Batman on 4 May 1946 via telephone from Nurn- 


berg, Germany to Covington, Indiana. 
(Signed) Frank D. Fulton 


FRANK D. FULTON 

1st Lt., Air Corps 
(Signed) William J. Foraker L/T AC 

WILLIAM J. FoRAKER 

2nd Lt., Air Corps 
(Signed) Ben W. Jackson 

Ben W. JAcKSON 

Capt., Air Corps 

Chaplain 
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Since it appears that the officer’s purported marriage was performed 
by telephone at Covington, Indiana, on May 4, 1946, while he was 
stationed outside the continental limits of the United States (Nurn- 
berg, Germany), the validity of said marriage is for determination 
under the laws of the State of Indiana. The statutes of the State of 
Indiana do not expressly authorize marriage by telephone and it does 
not appear that the courts of that State have recognized such a mar- 
riage. Also, it does not appear that the legality of such a marriage 
has been determined by the Federal or other State courts. However, 
the question of the validity of a marriage by telephone has been con- 
sidered by text writers and members of the legal profession. In 
“Keezer on the law of Marriage and Divorce,” Third Edition (1946), 
section 36, it is stated : 


* * * Marriages by telephone have not been approved by the courts 
although they have been entered into on various occasions. In common-law 
states such marriages should be legal, if cohabitation is not essential. 

7 > a a a a 7 


Where at the time of such marriages the parties are in different states, the 
contract is that of the state from which the acceptor speaks. 

And Schouler, Sixth Edition, “Marriage, Divorce, Separation and 
Domestic Relations,” Volume 2, section 1213, reads— 

The validity of a marriage by telephone has never been authoritatively settled, 
but instances of such marriages are reported during the exigencies of war times. 
If both man and woman are at the time in States where a common-law marriage 
is recognized, it seems that such a marriage is valid as a contract by telephone is 
valid, and no greater ceremony should be required in such States for a marriage 
than for any other contract. But in States where the statutes require certain 
ceremonies it seems very doubtful whether such a marriage would be sustained 
under precedents frowning on official acts by telephone * * *. 

In an article by W. H. Howery, entitled “Marriage by Proxy and 
Other Informal Marriages,” published in 13 University of Kansas 
City Law Review, 48-102 (December 1944—February 1945), it is 
stated, at page 64: 

* * * Informal marriages by proxy or otherwise have two chances to be 

upheld, as a common law marriage in those jurisdictions which still recognize 
common law marriages and where presence of the parties is deemed unnecessary 
at the inception of the marriage and where cohabitation subsequent to the mar- 
riage creation is not declared to be an essential factor determining the validity 
of the marriage. 
Also, see “Marriage by Telephone,” 21 Law Notes (1917), pages 142 
and 143, and Volume 4, Virginia Law Register, New Series (1918- 
1919), page 636; “The Validity of Absentee Marriage of Servicemen 
(June, 1946) ,” 55 Yale Law Journal, 735-753. 

Common-law marriages are recognized in the State of Indiana when 
consummated by cohabitation as husband and wife. Jn re Lambert's 
Estate, 116 Ind. App. 293, 62 N. E. 2d 871. In that connection, in 


response to an inquiry from the Commonwealth’s Attorney, Paducah, 
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Kentucky, as to whether the statutes of the State of Indiana permit a 
marriage by proxy or long distance telephone, the Assistant Attorney 
General of Indiana, in an unofficial opinion dated July 13, 1943, stated, 
in part— 


Indiana statutes require a license to be obtained from the clerk of the county 
in which the female resides and these applications must be signed in person and 
the marriage ceremony performed by a person authorized to perform marriage 
ceremonies, and such person must issue a certificate that such marriage ceremony 
had been performed. Under these statutes I do not see how the clerk could issue 
a license by proxy without violating the criminal statutes of Indiana, and the 
person performing the ceremony would also be guilty of the violation of the crimi- 
nal statutes if he certified that a marriage ceremony was performed by him when 
one of the contracting parties was not actually present. 

Indiana does recognize a common-law marriage, but in order to establish such 
a common-law marriage it is necessary that the parties hold themselves out to 
the general public as husband and wife and there must be actual cohabitation in 
order to establish a common-law marriage. 

Therefore, it is our opinion that until this question has been decided by the 
Supreme Court of Indiana, a marriage by proxy or over the long distance tele- 
phone is invalid under the laws of the State of Indiana. 


The views expressed in the said opinion were adhered to in a letter 
dated July 3, 1945, from the Deputy Attorney General of Indiana to 
the Solicitor, United States Veterans’ Administration. 

Marriage by telephone is an irregular ceremonial marriage, in that 
an attempt is made to create a valid ceremonial marriage without fully 
complying with the statutory requirements prerequisite thereto, and, 
as such, is analogous to a marriage by proxy. In considering the ques- 
tion whether a marriage by proxy would be recognized by this Office 
as establishing an officer’s right to increased allowances on account of 
a dependent (lawful wife), it was stated in a decision of this Office 
dated February 7, 1945, 24 Comp. Gen. 595, 598— 

Thus, while text writers seem to be of the opinion that the courts could be 
expected to hold that a marriage by proxy is valid—unless expressly prohibited 
by statute—in States wherein common-law marriages are recognized, the absence 
of decisions of courts of competent jurisdiction as to the validity of such mar- 
riages and the absence of statutes with respect thereto, leave the matter in doubt. 
For this office to recognize a marriage by proxy as establishing a relationship 
entitling an officer of the Navy to increased allowances as authorized for an 
officer who has a “lawful wife,” would be a recognition of the validity of mar- 
riages by proxy without the support of either express statutory provisions or 
court decisions and the correctness of such a conclusion, under the circumstances, 
would be of such doubtful character that I am constrained to hold that, generally, 
in the absence of a statute or decision of a proper court to the effect that such 
marriages are recognized or authorized in a particular jurisdiction, such mar- 
riages will not be recognized by this office as establishing an officer’s right to 
increased allowances on account of a “lawful wife.” 

While the above-stated general rule was promulgated with reference 
to proxy marriages, it is equally applicable to marriages by telephone. 
As stated above, it does not appear that the validity of such a marriage 
has been determined by the Federal or State courts; and, in the absence 
of decisions by such courts with respect thereto, the matter admits of 


too much doubt for this Office to approve payment of increased allow- 
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ances to an officer on account of a dependent (wife) by reason of such a 
marriage. Accordingly, you are advised that, on the basis of the 
present record, Captain Hoy is not entitled to increased allowances as 
authorized for an officer with dependents (lawful wife), and you are 
not authorized to make payment on the voucher which, together with 
the other papers submitted with your letter, will be retained in this 
Office. 


(B-68265) 


COMPENSATION—WITHIN-GRADE SALARY ADVANCEMENTS—WAIT- 
ING PERIOD AS AFFECTED BY STATUTORY BASIC RATE INCREASES; 
COUNTING OF SERVICE WHEN PAID FROM CLERICAL ASSISTANCE 
ALLOWANCE 


There being no provision of law that the increase authorized by section 4 of 
the Federal Employees Pay Act of 1946 in basic rates of compensation spe- 
cifically provided by statute shall not be construed as an “equivalent increase 
in compensation” within the meaning of the within-grade salary-advancement 
provisions of section 402 of the Federal Employees Pay Act of 1945, similar 
to the provision in section 2 (c) of the 1946 act with respect to other basic 
rate increases, an increase under said section 4 precludes within-grade ad- 
vancement under the 1945 act until expiration of the prescribed waiting 
period following such increase. 

Clerks formerly employed by district locomotive inspectors and paid from al- 
lowances for clerical assistance pursuant to section 4 of the act of February 
17, 1911, as amended, now repealed in pertinent part by the act of May 
27, 1947, may not count their service as such clerks for within-grade salary- 
advancement purposes under section 402 of the Federal Employees Pay Act 
of 1945, after having been brought within the purview of the Classification 
Act as a result of the 1947 act. 


Comptroller General Warren to the Chairman, Interstate Commerce Commis- 
sion, October 17, 1947: 

Consideration has been given your letter of October 1, 1947, re- 
questing decision upon two questions: First, whether locomotive 
inspectors who were given increases in accordance with section 4 of 
the Federal Employees Pay Act of 1946, approved May 24, 1946, 
Public Law 390, 60 Stat. 216, may receive within-grade salary ad- 
vances as of August 25, 1947 (when they were placed in classified 
grades), based upon prior 18 months’ service, or whether they must 
wait 18 months after the date of the increase given them pursuant 
to section 4 of the above act; second, whether the clerks formerly em- 
ployed by District Inspectors and paid from their annual allowance 
for rent, stationery, and clerical assistance formerly authorized by 
section 4 of the Locomotive Inspection Act of February 17, 1911, as 
amended, could count such services (not then under the Classification 
Act, as amended) toward within-grade salary advances after their 
having been brought within the purview of the Classification Act, 
as amended, as a result of the act of May 27, 1947, Public Law 79, 
61 Stat. 120. 
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As pointed out in your submission, section 2 (c) of the Federal 
Employees Pay Act of 1946, Public Law 390, 60 Stat. 216, provides 
that the increases in existing basic rates of positions provided for in 
that section shall not be construed to be an “equivalent increase” 
within the meaning of those words as used in section 7 (b) (1) of the 
Classification Act of 1923, as amended. However, no such provision 
is included with respect to the increases in basic compensation au- 
thorized by section 4 of said Federal Employees Pay Act with regard 
to basic rates of compensation specifically provided by statute. 

Said section (b) of section 7 of the Classification Act of 1923 was 
amended by section 402 of the Federal Employees Pay Act of 1945, 
Public Law 106, 59 Stat. 299, to read as follows: 

(b) All employees compensated on a per annum basis, and occupying perma- 
nent positions within the scope of the compensation schedules fixed by this 
Act, who have not attained the maximum rate of compensation for the grade 
in which their positions are respectively allocated, shall be advanced in com- 
pensation successively to the next higher grade within the grade at the beginning 
of the next pay period following the completion of (1) each twelve months of 
service if such employees are in grades in which the compensation increments 
are less than $200, or (2) each eighteen months of service if such employees are 
in grades in which the compensation increments are $200 or more, subject to 
the following conditions: 

(1) That no equivalent increase in compensation from any cause was received 
during such period, except increase made pursuant to subsection (f) of this 
section ; 

(2) That an employee shall not be advanced unless his current efficiency is 
“good” or better than “good” ; 

(3) That the service and conduct of such employee are certified by the 
head of the department or agency or such official as he may designate as being 
otherwise satisfactory ; and [Italics supplied. ] 

As the increase in compensation authorized pursuant to section 4 
of Public Law 390 (that is, 14 percent of the basic compensation, or 
$250, whichever is greater) is the equivalent, “from any cause,” in 
amount of the within-grade salary advance authorized in any grade 
under the Classification Act, and as there is nothing in the Federal 
Employees Pay Acts of 1945 and 1946 excepting such increase from 
consideration as “equivalent increase in compensation,” it must be 
concluded that employees who received an increase pursuant to section 
4 of the Federal Employees Pay Act of 1946, Public Law 390, may 
not count any service prior to the date of the increase toward within- 
grade salary advances under the Classification Act. 

With respect to your second question, section 4 of the Locomotive 
Inspection Act of February 17, 1911, as amended, 45 U.S. C. 26 (prior 
to its elimination August 25, 1947, by the act of May 27, 1947, Public 
Law 79, 61 Stat. 120), provided, in pertinent part: 

* * * He [district inspector] shall receive in addition thereto an annual 
allowance for office rent, stationery, and clerical assistance, to be fixed by the 


Interstate Commerce Commission, but not to exceed in the case of any district 
inspector $1,000. * * * 
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That provision is closely akin to the provision formerly included under 
39 U. S. C. 81, authorizing allowances to postmasters at offices of the 
third class of a limited amount for clerical hire. Clerks so hired have 
never been considered by this Office as constituting employees of the 
United States, or as entitling them to credit for such service in estab- 
lishing their pay status when subsequently covered into classified 
positions. B-—54390, January 29, 1946. Cf. 4 Comp. Gen. 844. Ac- 
cordingly, it must be held that the employees in the office of District 
Inspectors may receive no credit toward within-grade salary advances 
for service rendered during the period when they were not employees 
of the United States—that is, when they were paid from the allowance 
to the District Inspectors for rent, stationery, and clerical assistance. 


(B-70058) 


TRAVELING EXPENSES—PERSONAL CONVENIENCE—RETURN TO 


HEADQUARTERS UPON ILLNESS WITHOUT COMPLETION OF TEM- 
PORARY DUTY 


Where an employee performing assigned duties at a temporary duty station is 
taken ill and is unable to complete such duties—an occurrence which gen- 
erally places an additional cost on the Government through the necessity of 
assigning another employee to complete the unfinished duties—the expenses 
of return of the employee to his official station including per diem in lieu of 
subsistence for such period of travel, being for the personal convenience of 
the employee, are not chargeable against appropriated funds. 


Comptroller General Warren to W. P. Bartel, Interstate Commerce Commission, 
October 20, 1947: 

There has been considered your letter of October 1, 1946 (1947), 
and enclosures, relative to the claim of Ralph H. Jewell for $42.10 
alleged to be due for per diem in lieu of subsistence and taxicab fares 
incurred in connection with travel performed between Washington, 
D. C., and Corpus Christi, Texas, as an employee of the Interstate 
Commerce Commission during the period April 21 to May 5, 1947. 

By travel order dated April 16, 1947, the employee was directed to 
proceed from Washington, D. C., his official station, to Corpus Christi, 
Texas, for the purpose of conducting a hearing for the Commission 
on April 24th, thence to Baton Rouge, Louisiana, on April 28th, and 
finally to Knoxville, Tennessee, on May 5th for like purpose. The 
said travel orders authorized a per diem in lieu of subsistence of $6 
and directed that upon completion of the hearings the employee was 
to return to his official station. In accordance therewith, the employee 
traveled from his headquarters to Corpus Christi and held the neces- 
sary hearing on April 24th and 25th. However, immediately follow- 
ing the conclusion thereof, he became ill and he thereupon notified the 
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Commission by telephone that he would be unable to hold the remain- 
ing two hearings at the scheduled times. In view thereof, his imme- 
diate superior informed him that he would be relieved of holding the 
hearings at Baton Rouge and Knoxville and that he thought said 
hearings would be canceled. As a matter of fact, the Commission 
was required to assign the hearings to another examiner resulting 
in a cost of $156.15 for traveling expenses alone. 

On May 1, 1947, the claimant departed from Corpus Christi and 
arrived at Washington, D. C., May 5th, having been furnished such 
transportation by the use of Government transportation requests. He 
now claims reimbursement for taxicab fares incurred from office to 
station on April 21st, station to home on May 5th, at Washington, 
D. C., and between hotel and station on April 24th and May ist, at 
Corpus Christi, as well as per diem in lieu of subsistence during the 
period April 21st to April 28th, stated to be the date he would have 
arrived at Washington had he departed from Corpus Christi immedi- 
ately upon the conclusion of the hearing at that point. The employee 
contends that since his immediate superior relieved him of the duty 
of proceeding to Baton Rouge and Knoxville and directed him to 
return to Washington, D. C., he had no authority to hold the subse- 
quent hearings, was under orders to return to Washington, and, at 
the very least, is entitled to be reimbursed for the expenses of that 
part of the trip to Washington, extending from Corpus Christi to 
Baton Rouge—which is on a direct route from Corpus Christi to 
Washington—including per diem for that part of the return trip. 
However, he admits that the reason for the modification of his travel 
orders was his illness. 

You request an answer to the following questions: 

1. Where an employee has an assignment on a definite itinerary, but on account 
of illness contracted at the first point of assignment it is necessary to send 
another employee to complete his itinerary, can he be paid any portion of the 
expense for travel incurred on his return to his headquarters? 

2. Where an employee has completed his assignment at the most distant point 
on his itinerary, which is his first point of duty and becomes ill and cannot 
cover his further assignments, but the next point on his itinerary is directly 
intermediate between first point of duty and his headquarters, can he be paid 
transportation and subsistence between the point where he became ill, and his 
next point of duty? 

Section 3 of the act of December 29, 1941, 55 Stat. 876, provides 
that authorized certifying officers “shall have the right to apply for 
and obtain a decision by the Comptroller General on any question of 
law involved in a payment on any vouchers presented to them for 
certification.” Accordingly, this Office is without jurisdiction to 
render a decision to you as a certifying officer upon general questions— 
such as presented here—and said questions will be considered only so 
far as they relate to the submitted voucher. 
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The general rule is that where an employee is taken ill while in a 
travel status necessitating his return to headquarters without com- 
pleting the duty assigned, he is not entitled to reimbursement for the 
expense of the return trip which is considered a personal trip and 
not traveling on official business. 6 Comp. Gen. 278. But that rule is 
subject to the qualification that where the illness occurs reasonably 
coincident with the termination of official duty in a travel status, 
reimbursement may be allowed in an amount not to exceed the amount 
that would have been incurred if the employee had returned immed- 
iately after the completion of his official duties by the shortest usually 
traveled route. 8 Comp. Gen. 570. An important factor having a 
bearing upon the rule just stated is that by failure of the employee to 
complete the duties assigned in respect of any detail away from his 
official headquarters an additional expense or burden may be placed 
upon the Government through the necessity of assigning another 
employee to complete the task left unfinished by the incapacitated 
employee. See 20 Comp. Gen. 540. 

In the instant case, it appears that although the employee completed 
his assignment at Corpus Christi, Texas, illness prevented his under- 
taking the other duties which he was directed to perform prior to 
returning to his official station and that it was necessary for the 
Government to incur the additional expense of sending another em- 
ployee to Baton Rouge and Knoxville to hold the scheduled hearings. 
Under such circumstances, it must be concluded that from the time 
the employee became ill until he reported for duty at his headquarters, 
all expenses incurred were personal and legally are not chargeable 
against appropriated funds of the Interstate Commerce Commission. 
It is true that the travel orders issued to the employee authorized his 
return to his official station at Government expense, but such a right is 
conditioned upon the employee’s completing the assigned duties away 
from his headquarters. In the event an employee is taken ill and is 
unable to complete such duties—an occurrence which generally places 
an additional cost on the Government—there is no obligation on the 
part of the Government to pay the expense of his return to his official 
station including per diem in lieu of subsistence for such period of 
travel. Moreover, there is no legal justification for the view that the 
employee in the instant case was “traveling on official business” subse- 
quent to April 25, 1947, the date on which he became ill, and, since it 
is undisputed that any modification of the employee’s travel orders 
was for his personal convenience, no right to expenses of return travel 
occurred thereunder. 

Hence, no amount may be allowed on the submitted voucher for 
per diem in lieu of subsistence subsequent to midnight, April 25th (see 





een 





Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 225 


paragraph 45 (a), Standardized Government Travel Regulations) , nor 
are taxicab fares incurred in Corpus Christi and Washington, D. C., on 
May ist and 5th, respectively, reimbursable. Furthermore, the sum 
payable for per diem during the period April 21st to 25th and taxi- 
cab fares incurred on April 21st and 24th is for offset against the cost 
to the Government occasioned by the employee’s use of Government 
transportation requests for the travel performed from Corpus Christi 
to Washington. Any additional amount remaining due from the 
employee after such offset has been accomplished would be for col- 
lection from the employee by proper administrative action. 

Action on the voucher, which, together with supporting papers, is 
returned herewith, should be taken in accordance with the above. 


(B-69959) 
CONTRACTS—PERFORMANCE—DELAY IN ORDERING AS EXCUSING 


The contractor is not now required to fill an order, placed in June, 1947, under 
a contract for a specified quantity of cement entered into in June, 1945, 
requiring delivery when ordered by the Government, to commence “about 
July 1, 1945,” and to continue over a period of “about eleven months.” 


Comptroller General Warren to the Secretary of the Interior, October 21, 1947: 

There has been considered your letter of September 26, 1947, re- 
questing a decision as to whether under the circumstances therein 
reported, contract I2r—15384, entered into with the Colorado Portland 
Cement Company for the furnishing of certain quantities of cement, 
presently is enforceable against the contractor. 

Under the terms of contract I2r—15384, dated June 30, 1945, the 
Colorado Portland Cement Company agreed to furnish to the Bureau 
of Reclamation 2,000 barrels of modified Portland cement in paper 
sacks at a price of $2.30 per barrel, f. o. b. shipping point, Portland, 
Colorado, with shipments to be made on Government bills of lading to 
Mancos, Colorado, for use on the Mancos project. With respect to 
delivery of the materials the contract provided that shipment would 
be made in carload lots as required and ordered by the Government 
and that it was estimated that shipment of the materials would begin 
about July 15, 1945, and would extend over a period of “about eleven 
months.” 

It appears from the record that the contractor has furnished 1,000 
barrels of cement under the contract, 500 barrels being delivered on 
August 3, 1945, and 500 barrels on September 15, 1945. It is reported 
that on June 16, 1947, the Project Office at Mancos, Colorado, requested 
shipment of another minimum carload of cement under the contract— 
presumably 500 barrels—but that the contractor declined to make 
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further deliveries thereunder in view of the long delay on the part 
of the Government in issuing orders therefor. In this connection, the 
contractor takes the position that the increased material and labor 
costs applicable to the material, which were not existent at the time 
of its bid, now are required to be reflected in the price of the cement. 
The word “about,” when used with reference to the delivery time 
specified in a contract of sale, has been defined as denoting “approxima- 
tion to exactness.” See Burlington Grocery Company v. Heaphy’s 
Estate, 98 Vt. 122, 126 A. 525. It seems clear, therefore, that the 
placement of the order here in question on June 16, 1947, properly may 
not be said to have been within the time stipulated in the contract— 
that is, within “about eleven months” after July 15, 1945—and it is 
well settled that where the duty of the seller to deliver is made de- 
pendent upon an order or demand by the buyer, failure or delay on the 
part of the buyer in giving the order or making the demand within 
the time specified excuses the seller’s failure to make delivery. See 
46 Am. Jur. 379 and 55 C. J. 473, and the numerous cases there cited. 
Also, see 119 A. L. R. 1498, citing, among others, the case of St. Louis 


‘Expanded Metal Fireproofing Company v. Halliwell Cement Com- 


pany, 123 Mo. App. 715, 101 S. W. 128, where, under a contract for the 
sale of cement which the court construed as providing for delivery 
during the fall of the year involved in such quantities and at such 
times as required by the buyer, it was held that the buyer had the 
duty to notify the seller when delivery of the cement was required 
and its failure to do so until the next spring relieved the seller of 
any liability for failure to deliver, the court expressly overruling the 
buyer’s contention that it was the duty of the seller to deliver the 
cement within the time fixed by the contract without demand on the 
buyer’s part. 

Furthermore, assuming that the instant contract should be construed 
as stipulating an indefinite delivery period, it has been held that, 
under such contracts, excusable delays in delivery beyond a reasonable 
time constitute such a frustration of the contract performance as to 
completely terminate the obligations of the parties under the contract. 
See 22 Comp. Gen. 1087, and the authorities cited therein. 

In the present case, the contract was executed on June 30, 1945, 
and provided, in effect, that delivery of the materials would be made 
as required and ordered by the Government over a period of ap- 
proximately 11 months, commencing July 15, 1945. It would seem 
to follow that an order placed thereunder on June 16, 1947, approxi- 
mately two years subsequent to the date of the contract, and more 
than a year after complete delivery of the materials was contemplated, 
during which period there was a constant rise in market prices and 
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in the cost of labor and materials, properly may not be said to consti- 
tute an order placed within a reasonable time. 

Under such circumstances, it must be concluded that there is no 
enforceable contract now extant between the parties. 





(B~67876) 


LEAVES OF ABSENCE—SICK—GRANTING OF DURING ONE YEAR 
REDUCTION IN FORCE PERIOD; SUBSTITUTION FOR ANNUAL LEAVE 


The 30-day active-duty portion of the one-year reduction in force period ad- 
ministratively may be extended to grant sick leave for such period as may be 
necessary to the maximum extent of creditable sick leave in the case of em- 
ployees who are on sick leave when reached for reduction in force, or who 
become ill or injured before expiration of the 30-day period ; however, before 
salary payments in such cases would be proper, properly supported applica- 
tions for sick leave would have to be filed. 

The non-duty status with pay portion of the one-year reduction in force period 
administratively may be extended to grant sick leave for such period as may 
be necessary to the maximum extent of creditable sick leave in the case of an 
employee who becomes ill while in such non-duty with pay status; however, 
before salary payment in such case would be proper a properly supported 
application for sick leave would have to be filed. 

Under the existing Annual and Sick Leave Regulations, sick leave may be sub- 
stituted for annual leave without a return to duty in the case of an employee 
who, while in the non-duty status with pay portion of his one-year reduction 
in force period, becomes ill and remains ill for at least five workdays. Com- 
pare 23 Comp. Gen. 688. 

The furlough or leave without pay portion of an employee’s one-year reduction 
in force period administratively may not be terminated because of illness 
extending into such non-pay period for the purpose of placing the employee 
in a sick leave with pay status; however, if there is an administrative need 
for the employee’s services and a date is set for his recall to duty, the em- 
ployee may be regarded as constructively having returned to duty, be placed 
in a pay status and be granted sick leave with pay in accordance with the 
applicable regulations. 


Comptroller General Warren to the President, United States Civil Service 
Commission, October 22, 1947: 

There has been considered your letter of July 7, 1947, requesting de- 
cision of six specific questions regarding the application of the sick 
leave laws and regulations to persons receiving one-year termination 
notices because of reduction in force. 

Those questions will be answered on the basis of the existing leave 
laws and regulations, but there is suggested the advisability of amend- 
ing the regulations to specifically cover the points raised in your letter, 
Current regulations applicable to the questions presented are set out 
below. 

Section 20.10 of the Retention Preference Regulation for use in re- 
duction in force provides in pertinent part: 

§ 20.10 Notice to employees. An employee in group A-1 or A-2 with competi- 


tive status affected by a reduction in force shall be given an individual notice in 
writing one year before the action becomes effective. His one-year notice period 
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shall be composed of, whenever possible, at least 30 days in an active duty status; 
a non-duty status with pay for the duration of his leave, if any ; and the balance of 
the year in a furlough or leave without pay status. * * 

Each employee affected by reduction in force shall be given an individual notice 
in writing at least 30 days before the action becomes effective. * * * If the 
period of active duty after the notice is given and the period of accrued leave total 
less than 30 days, the employee shall be carried in a non-pay status for the re- 
mainder of the 30-day period. * * * 


Sections 30.302, 30.303, 30.304, 30.305, and 30.306 of the current leave 
regulations provide: 


§ 30.302 Accumulated sick leave. Unused sick leave shall be cumulative 
and available for future use: Provided, That the balance to the credit of the 
employee at the end of any month shall not exceed 90 days. 

§ 30.303 Grant of sick leave. Sick leave shall be granted to employees 
when they are incapacitated for the performance of their duties by sickness, 
injury, or pregnancy and confinement, or for medical, dental, or optical examina- 
tion or treatment, or when a member of the immediate family of the employee 
is afflicted with a contagious disease and requires the care and attendance of 
the employee, or when, through exposure to contagious disease, the presence of 
the employee at his post of duty would jeopardize the health of others. The 
minimum charge for sick leave shall be 1 hour, and additional leave shall be 
charged in multiples of 1 hour. 

§ 30.304 Notification of superior. An employee who is absent on account of 
sickness shall notify his supervisor as early as practicable on the first day of 
such absence, or as soon thereafter as possible. Failure to give such notice 
may result in the absence being charged to annual leave or leave without pay, 
as the circumstances may justify. Requests for sick leave for medical, dental, 
or optical examination or treatment shall be submitted for approval prior to 
the beginning of the leave. 

§ 30.305 Application for sick leave. Written application on the prescribed 
form for grant of sick leave shall be filed within two days after the employee 
returns to duty. In no case shall a medical certificate be required to support 
the application for periods of absence of three days or less. For periods of 
absence in excess of 3 work days the application must be supported by a 
medical certificate, or other evidence administratively acceptable, which must 
be filed within 15 days after return to duty: Provided, That in lieu of a medical 
certificate, a signed statement of the employee indicating the nature of the 
illness and the reason why a medical certificate is not furnished may be 
accepted whenever it is unreasonable to obtain such certificate because of a 
shortage of physicians, remoteness of locality, or because the circumstances 
surrounding the employee’s illness do not require the services of a physician. 
The agency shall determine administratively whether the statement of the 
employee in lieu of a medical certificate shall be considered sufficient evidence 
to support the request for sick leave. 

§ 30.306 Sickness during annual leave. When sickness occurs within a 
period of annual leave and lasts 5 or more consecutive work days, the period 
of illness may be charged as sick leave and the charge against annual leave 
reduced accordingly. Application for such substitution of sick leave for annual 
leave shall be made within 2 days after return to duty and shall be supported 
by a medical certificate, or other evidence administratively acceptable to the 
same extent as provided in § 30.305. [Italics supplied.] 


Your questions will be stated and answered in the order presented. 


1. In one case, an employee was seriously ill and had been on sick leave for 
some time when he was reached in a reduction in force. It appeared probable 
that the illness might continue for longer than the 30 days’ active duty period 
to which he was entitled. He had a large amount of unused sick leave to his 
credit. In issuing the one-year termination notice to such an employee, is 
there any objection to having it state that he will be continued on sick leave 
for such period as may be necessary, to the maximum extent of the sick leave 
he has to his credit? It is recognized that the agency would not be required 
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to do this. The question is whether it would be illegal to do so in a meritorious 
case when the agency desired to take such action. 


I find nothing in the provisions of the Retention Preference Regu- 
lations for Use in Reduction in Force, particularly in section 20.10 
thereof or in the current sick leave regulations, that would preclude 
the issuance to an employee, absent because of sickness, of a reduc- 
tion in force notice which included a provision that the employee 
would be carried in a sick leave status for such period as may be 
necessary to the maximum extent of the sick leave to his credit. Of 
course, before payment of salary in such a case would be proper, there 
would have to be filed an application for sick leave supported by a 
medical certificate or other evidence of sickness administratively 
acceptable. 


2. (a) In a similar case, where the termination notice has already. been 
issued stating that the employee will be placed on annual leave at the expira- 
tion of 30 days, may the termination notice be amended before the expiration 
of the 30 days to state that he will be continued on sick leave if necessary? 
(b) May it be thus amended if an employee becomes ill after receiving the 
original termination notice? 


In 19 Comp. Gen. 716, 719, it was held: 
* * * When the tenure of civilian employment or an appointment has once 
been administratively fixed by notice to the employee of the termination of his 
duty and/or pay status by furlough without pay or separation from the service, 
there can be no loss to the employee either in pay, time, or efficiency, by refusal 
of an administrative office to extend the period of the employment of appoint- 
ment because of sickness, military duty, or court duty occurring during the period 
of leave granted prior to termination of services by furlough or otherwise. 

Accordingly, referring to questions numbered from 1 to 4, inclusive, you are 
advised that where, due to lack of appropriations or work, the date of furlough 
without pay or separation from the service of an employee has once been fixed 
administratively so as to permit the employee to take his accrued unused annual 
eave as contemplated by sections 8 and 9 of the annual leave regulations, of 
which the employee has had notice, there is no requirement of law that the 
pay status of the employee be extended beyond the date already fixed for the 
commencement of the furlough or the separation from the service for the pur- 
pose of granting any other form of leave of absence with pay, whether for sick- 
ness, or military duty, or for the purpose of performing witness or jury duty 
for the Government. The rule is the same whether the application for exten- 
sion of leave on account of subpena for court duty, sickness, etc., is received 
in the administrative office prior or subsequent to the termination date properly 
fixed administratively. 


In applying that decision there is for consideration the proposition 
that the granting of sick leave of absence within the limitations of 
applicable laws and regulations primarily is an administrative mat- 
ter not subject to review or revision by this Office. 24 Comp. Gen. 143. 
In line with the above, therefore, it may be stated that, although there 
is no requirement of law that the pay status of an employee be ex- 
tended beyond the date already fixed for the termination of his active 
duty status for the purpose of granting sick leave, there is nothing 
which would prohibit administrative action extending the pay status 
796802—48——17 
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of an employee beyond such date for the purpose of granting sick 
leave. Cf. 22 Comp. Gen. 533, 536. Accordingly, both parts of this 
question are answered in the affirmative. 

8. In another case, an employee who had received the usual one-year termina- 
tion notice and was serving out the 30-day active duty period was injured on 
duty. May the notice to such employee be amended to carry him on sick leave 
until his recovery or the exhaustion of his sick leave? 

This question is answered in the affirmative. See the answer to ques- 
tion 2. 

4, In a different case, an employee whose services were urgently needed for 
some time prior to the reduction in force and for the entire active duty period, 
postponed a necessary surgical operation until the period when it was ex- 
pected he would be in a non-duty status. If it is decided that an employee who 
was ill before the end of the 30-day period may be carried on sick leave beyond 
that period, may the same privilege be granted to this employee? If so, is it 
required that the use of the sick leave be officially authorized before the end 
of the active-duty period? 

Assuming that your use of the term, “non-duty status,” has ref- 
erence to non-duty status with pay as contemplated by the regulations, 
supra, the first part of this question is answered in the affirmative, and 
the last part is answered in the negative. See the answers to ques- 
tions 1 and 2. 

5. (a) If an employee becomes ill while on annual leave following the 30- 
day active duty period, and remains ill for at least five work-days, may sick 
leave be substituted for the annual leave upon submission of a medical cer- 
tificate, within the discretion of the employing agency? (b) If such substitution 
is possible only upon return to duty, may entry on duty in a different agency 
before final separation be regarded as a return to duty for this purpose? (c) If 
so, which agency would accept the medical certificate and approve such sub- 
stitution? 

It was held in 23 Comp. Gen. 638, 643—under wording then appear- 
ing in the leave regulations (section 3.6) which substantially is the 
same as that appearing in 30.306 of the current leave regulations, 
supra—that there could be no substitution of sick leave for annual 
leave until there was a return to duty. To some extent that decision 
turned upon an additional provision of the regulations (section 4.2 
(b)) which since has been eliminated and which provided that the 
final date of separation could not be extended by the granting of sick 
or court leave. The provisions of section 30.306 of the current leave 
regulations which require that an application for substitution of sick 
leave for annual leave shall be made within two days after return to 
duty primarily appear to be for application where there actually is 
a return to duty. There exists no comparable regulation for the sub- 
stitution of sick leave for annual leave where there is no return to duty. 
In the absence of such a regulation and, also, in the absence of a regu- 
lation such as formerly appeared which provided that the final date 
of separation shall not be extended by the granting of sick or court 
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leave there is no cogent reason to conclude that sick leave now may 
not be substituted for annual leave without a return to duty. Hence, 
it is concluded that under existing leave regulations the holding in 
23 Comp. Gen. 638, 643, that there may not be a substitution of sick 
leave for annual leave no longer need be followed. Accordingly, 
question 5 (a) is answered in the affirmative rendering unnecessary 
any answers to questions 5 (b) and 5 (c). 

6. (a) If an employee becomes ill during annual leave and the illness continues 
into the period which was to be non-pay status, is it within administrative dis- 
cretion to follow the annual leave by sick leave and thus postpone the date he 
would go into non-pay status? (b) If illness begins during the period of non-pay 
status, is it within administrative discretion to terminate the non-pay status in 
order to place the employee on sick leave? . 

Part (a) of this question is answered in the affirmative. See the 
answers to questions 1, 2, and 5. With reference to part (b) of this 
question, it should be noted that the sick leave regulations are based 
upon the act of March 14, 1936, 49 Stat. 1162, as amended by the act 
of March 2, 1940, 54 Stat. 38. The act of March 14, 1936, during its 
legislative history was known as H. R. 8459, 74th Congress, which 
had taken the place of H. R. 5153, upon which a hearing was held 
before the Committee on the Civil Service, House of Representatives. 
It is apparent from a reading of that hearing that the extension of 
sick leave benefits was urged upon Congress as a measure to prevent 
an employee from losing the salary which he otherwise would receive 
when he was prevented by sickness from performing his usual duties. 
Also, it is apparent that the purpose of the laws granting sick leave 
is to provide a means whereby an employee who otherwise would be 
in a pay status, but who is absent from work on account of sickness, 
may continue to remain in a pay :tatus. Primarily, the granting of 
sick leave is the excusing on account of sickness of an employee from 
his normal duties without loss of pay. Necessarily, the statute pre- 
supposes that the employee, but for his sickness, would be in a pay 
status and provides, in effect, that he shall not be removed from a 
pay status merely because of his sickness. Absence with pay is synon- 
ymous with an active duty status. See decision of December 2, 1946, 
to you, B-61185, 26 Comp. Gen. 385, 386. In view of the foregoing, 
it may be concluded that if there are not duties for the employee to 
perform and he is in a leave without pay status, it would be improper 
to terminate the non-pay status primarily for the purpose of placing 
the employee in a sick leave with pay status. However, if the employee 
is in a non-pay status and it administratively is determined that there 
is need for his services and a date is set for his recall to duty that 
date need not be postponed merely because the employee is incapaci- 
tated for duty on that date. In such a case, the employee properly 
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may be regarded as constructively having returned to duty, be placed 
in a pay status and be granted sick leave with pay in accordance 
with the applicable regulations. 


( B-69487) 
FEES—INSPECTION—GOVERNMENT LIABILITY 


The Government is not liable for payment of inspection fees prescribed by 
municipal regulations enacted under police powers for the purpose of con- 
trolling dangerous instrumentalities in connection with property used by 
the Coast Guard in the exercise of governmental functions. 


Comptroller General Warren to the City of Detroit, October 22, 1947: 

Reference is made to your letter of August 5, 1947, requesting 
review of settlement dated April 2, 1947, which disallowed your claim 
for $21 covering fees for inspecting certain property of the Govern- 
ment which was used by the United States Coast Guard, Detroit. 
Michigan. 

It appears that certain property owned by the United States known 
as the Detroit Operating Base is used to maintain and repair aids to 
navigation and to repair trucks and vessels of the United States Coast 
Guard. The Detroit Fire Department submitted to the Coast Guard, 
Detroit, Michigan, three invoices as follows: 


No. Date Invoice For Amount 
7906 12/18/45 Garage—3,000 sq. ft. $10. 00 
8098 1/ 5/46 Storage of inflammable liquids 6. 00 
8097 1/ 5/46 Acetylene torch 5. 00 


In your letter of July 11, 1946, it is stated that said invoices cover 
respectively “Garage permit at Coast guard station, north end of 
Belle Isle Bridge; Permit for inflammable liquid storage at Coast 
guard base, Mt. Elliott and Wight Street; Acetylene permit at coast 
guard base, Mt. Elliott and Wight Streets.” 

The claim was disallowed for the reason that the amount asked con- 
stituted a tax on an administrative function of the Federal 
Government and; accordingly, was not a proper charge against the 
Government. 

In your letter requesting review, you state that you cannot sub- 
scribe to the reason stated in the settlement for the disallowance 
of your claim since the “charge is one made under the police powers 
and is designed to cover the actual cost of inspection and control of 
dangerous instrumentalities and for the prevention of fire.” 

Even though the inspection fees covered by the referred-to invoices 
be based on police powers, that does not give rise to any liability on 
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the part of the Government for the payment thereof. See United 
States v. City of Chester, et al., 51 F. Supp. 573, affirmed 144 F. 2d 415. 


In the latter decision, the Circuit Court of Appeals, Third Circuit, 
page 420, said— 


A state statute, a local enactment or regulation or a city ordinance, even 
if based on the valid police powers of a State, must yield in case of direct conflict 
with the exercise by the Government of the United States of any power it 
possesses under the Constitution. (Citing court decisions.) 


Also, see United States v. City of Philadelphia, et al., 56 F. Supp. 862, 
affirmed 147 F. 2d 291, certiorari denied 325 U. S. 870. 

In the case of United States v. Mayo, et al., 47 F. Supp. 552, it was 
held that the Government was not liable for payment of an inspection 
fee under the Florida Commercial Fertilizer Law on fertilizer owned 
by the Government which was shipped into the State of Florida to 
county agricultural conservation associations for the purpose of de- 
livery to farmers, the court stating (pages 556 and 557) — 


* * * It seems to be well settled as a matter of law that the police power 
of a State does not extend to the United States, its property or transactions, and 
that such Federal property and transactions are immune from State regulations, 
and State Statutes are invalid under the Supremacy Clause of the Constitution 
(Article VI, Clause 2). * * * The United States may perform its functions 
without conforming to the police regulations of a State. (Citing court decisions.) 


Said decision was affirmed in 319 U. S. 441, wherein the Supreme Court 
of the United States, page 447, said— 


These inspection fees are laid directly upon the United States. They are 
money exactions the payment of which, if they are enforceable, would be required 
before executing a function of government. Such a requirement is prohibited by 
the supremacy clause. We are not dealing as in Graves v. New York ez rel. 
O’Kecfe, supra, with a tax upon the salary of an employee, or as in Alabama v. 
King & Boozer, 314 U. 8. 1, with a tax upon the purchases of a supplier, or as in 
Penn Dairies v. Milk Control Comm’n, 318 U. S. 261, with price control exercised 
over @ contractor with the United States. In these cases the exactions directly 
affected persons who were acting for themselves and not for the United States. 
These fees are like a tax upon the right to carry on the business of the post office 
or upon the privilege of selling United States bonds through federal officials. 
Admittedly the state inspection service is to protect consumers from fraud but 
in carrying out such protection, the federal function must be left free. This 
freedom is inherent in sovereignty. * * * ; 


Under the law, as set forth above, it is clear that the Government 
is not liable for payment of inspection fees, imposed under municipal 
regulations for controlling dangerous instrumentalities, in connection 
with property used by the United States Coast Guard in the exercise 
of governmental functions. 

Accordingly, the settlement disallowing your claim is sustained. 
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(B-69763) 


FURLOUGH TRAVEL ALLOWANCE—ENTITLEMENT AS AFFECTED BY 
SUBSEQUENT AMENDMENT OF ENLISTMENT CONTRACT 


In view of the provisions of Army Regulations authorizing the granting of not 
to exceed 30 days’ leave in advance of accrual upon reenlistment for 3 years 
only, and of the provisions in section 6 of the Armed Forces Voluntary 
Recruitment Act of 1945 for the payment of furlough travel allowance to 
enlisted men granted a reenlistment furlough, the furlough travel allowance 
erroneously paid in case of an Army enlisted man who reenlisted for a period 
of one year and thereafter was granted a reenlistment furlough may not 
be retained by reason of the fact that he subsequently amended his original en- 
listment contract to a three-year enlistment. 26 Comp. Gen. 83, distinguished. 


Comptroller General Warren to the Secretary of the Army, October 23, 1947: 


Reference is made to your letter dated September 17, 1947, request- 
ing decision whether an enlisted man paid a furlough travel allowance 
upon reenlistment in the Army under the circumstances set forth in 
said letter is required to refund such allowance. Your letter, in perti- 
nent part, is as follows: 


On 10 September 1946, an enlisted man reenlisted in the Army for 1 year, 
under the provisions of Section IV, Paragraph 12b, War Department Circular 
110, 1946, as amended by Section I, War Department Circular 267, 1946, and at 
the time of such reenlistment was authorized a 30-day furlough. Pursuant to 
the provisions of the Act of 6 October 1945, supra, he was paid a furlough travel 
allowance in the amount of $321.60, for travel authorized while on furlough from 
Fort Monroe, Virginia, to San Francisco, California, and return. 

Section 6 of the Act of 6 October 1945, supra, provides, in pertinent part, as 
follows: 

“Sec. 6. Every person discharged or released from the military or naval forces 
on or after June 1, 1945, who enlists or reenlists in the Regular Military * * * 
Establishment * * * and who is granted a reenlistment furlough or leave, 
shall be paid in advance at his option, at the time such furlough or leave becomes 
effective, a furlough travel allowance at the rate of 5 cents a mile for the distance 
between his home or such other place as, subject to regulations prescribed by 
the Secretary of the Department concerned, he may select, and the place at 
which he is stationed when the furlough or leave becomes effective, and for the 
distance between his home, or other place so selected, and the place at which he 
is ordered to report for duty at the termination of the furlough or leave. * * * 

Paragraph 4h (1), Army Regulation 600-115, dated 20 August 1946 (effective 
1 September 1946), authorizes reenlistment furloughs in cases of reenlistment for 
3 years only. The subject enlisted man, having reenlisted (for a period of less 
than 3 years) after the effective date of this. regulation, was not eligible for a 
reenlistment furlough. However, under date of 17 January 1947, he extended his 
initial enlistment contract to a 3-year enlistment, commencing 10 September 1946. 


The provision quoted in your letter from the act of October 6, 1945, 
59 Stat. 539, appears to contemplate the payment of a furlough travel 
allowance only to enlisted men who are granted a reenlistment furlough 
or leave and under the provisions of the Armed Forces Leave Act of 
1946, 60 Stat. 963, leave is authorized to be taken “in accordance with 
regulations to be issued by the several Secretaries.” Hence, it appears 
that the payment of the furlough travel allowance is not authorized 
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unless reenlistment furlough or leave is properly granted and the 
granting of such absence has been left to the discretion of the military 
authorities. 

Paragraph 4h (1), Army Regulations 600-115, to which you refer, 
and which was in effect on September 10, 1946, when the enlisted man 
mentioned in your letter reenlisted, provides that upon reenlistment, 
not to exceed 30 days’ leave “in advance of accrual may be granted 
at time of 3-year enlistment period only, and is chargeable as leave.” 
[Italics added.] Neither your letter nor the enclosure states whether 
all or any part of the leave granted the enlisted man to whom you 
refer had accrued to him prior to his reenlistment on September 10, 
1946. However, since you refer to paragraph 4A (1) Army Regu- - 
lations 600-115, as being applicable to the matter, it will be presumed 
for the purpose of this decision that none of the leave granted had 
accrued to the enlisted man prior to the date of such reenlistment. 
Hence, in view of the said regulation, and since the enlisted man re- 
enlisted for a period of but one year, he was not entitled to a reenlist- 
ment furlough at that time. Thus, the conditions of the statute 
authorizing furlough travel allowance were not met. The fact that he 
later amended his enlistment contract to a three-year enlistment is 
immaterial, since a right to such allowance can accrue under the law 
and regulations only at time of a three-year enlistment. At the time 
the enlisted man here involved reenlisted, he was not eligible to be paid 
a reenlistment travel allowance and his rights which became fixed at 
that time may not be changed by the amendment of his enlistment 
contract. It follows that the amount paid to the enlisted man as 
furlough travel allowance should be refunded by him. 

The foregoing conclusion is consistent with those reached in a deci- 
sion of this Office to the Secretary of War, dated August 5, 1946, 26 
Comp. Gen. 83, in which it was held that an enlisted man who is per- 
mitted by the War Department to amend his current enlistment con- 
tract entered into prior to July 1, 1946, to a three-year enlistment con- 
tract, is entitled to the benefits of section 9 of said act of October 6, 
1945, 59 Stat. 541, during the full period of his enlistment. A right to 
such benefits—a monthly family allowance—is a continuing one, and 
accrues each month during the period of enlistment. An amendment 
of an enlistment contract to a full three years merely extends the 
period during which such benefits can accrue, it does not increase the 
amount of benefits which theretofore had accrued. However, as indi- 
cated above, a right to a furlough travel allowance can accrue only at 
the time of enlistment or reenlistment. If an enlisted man was not 
entitled to such allowance at that time, any subsequent action in 
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changing the period of enlistment is without effect to increase his 
rights in the premises. 
Your question is answered accordingly. 


(B-70069) 


TRANSPORTATION—HOUSEHOLD EFFECTS—EXTENT OF 
REIMBURSEMENT ON COMMUTED BASIS 


In view of the fact that, under Executive Order No. 9805, issued pursuant to 
section 1 of the administrative expense statute of August 2, 1946, actual 
expenses incurred by an employee in shipping his household effects upon 
a permanent change of station within the continental United States no longer 
are a factor, instead, reimbursement is authorized on a commuted basis at 
the applicable rates fixed by Schedule A of the regulations for the distance 
and weight ipvolved, an employee may not be reimbursed an amount greater 
than the otherwise proper commuted allowance on the basis that he was 
required to pay such amount because of a minimum weight limitation pre- 
scribed by State tariff. 


Comptroller General Warren to Eugene Love, Department of Labor, October 
23, 1947: 


Reference is made to your letter of October 2, 1947, file reference 
BFA-1, as follows: 


The attached voucher, bureau number 2783, in the amount of $25.20 in favor 
of George Collins, has been presented to me for certification. 

The voucher covers the movement of Mr. Collins’ household goods weighing 
480 pounds, from Des Moines to Davenport, Iowa, a distance of 177 miles. A 
certified true copy of Travel Authorization number USES-41-1272 authorizing 
the change of official station is attached. 

Although the shipment weighed only 480 pounds, Mr. Collins had to pay at 
the rate of a 1,000 pound minimum shipment at $2.52 per 100 pounds, as evidenced 
by the attached bill of lading. I have obtained informal verification from your 
office that intra-State shipment of household goods by van in Iowa is subject 
to a 1,000 pound minimum limitation. The amount allowable on this voucher, 
if figured in accordance with Sections 12, 13, and 16 of Title II of Executive Order 
number 9805, would be $19.44 (4.8 times $4.05). Mr. Collins contends that since 
it is not possible to have such a shipment figured on the basis of the actual 
weight of the goods transported, he should be allowed the 1,000 pound minimum 
weight required by Iowa tariffs times the $2.52 rate per 100 pounds for 177 miles, a 
total of $25.20. 

acne advice is requested as to the amount which should be certified on this 
voucher. 


In addition to directing a change of permanent duty station, the 
travel orders of January 29, 1947, authorized shipment of the em- 
ployee’s household effects in accordance with the provisions of Exec- 
utive Order 9805, and pursuant thereto movement of the goods was 
accomplished on September 15, 1947. 

Section 12 of Executive Order 9805, effective November 1, 1946, and 
promulgated pursuant to section 1 of the act of August 2, 1946, Public 
Law 600, 60 Stat. 806, provides that in lieu of the payment of actual 
expenses incurred in connection with the transportation of an em- 
ployee’s household effects within the continental United States, reim- 
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bursement shall be made to the employee on a commutated basis at the 
rates fixed in Schedule A of the regulations and that “The amount 
payable shall be the product of the applicable rate and the net weight 
of household goods and personal effects actually shipped by the carrier 
for the employee.” 

Under the law and regulations currently in force, supra, the actual 
expense incurred by an employee in shipping his household effects, 
upon a permanent transfer of station within the continental United 
States, no longer is a factor—reimbursement, instead, being author- 
ized upon a commutated basis. It now is the responsibility of the 
employee to select whatever means of shipment best suits his purposes, 
and the Government will pay the same sum, irrespective of the method 
the employee may select. That sum, by the specific terms of Executive 
Order 9805, is to be determined from the tables prescribed therein, and 
this Office may not enlarge, by construction, the maximum benefits 
therein prescribed based upon the weight of a shipment of a given 
amount of goods for a given distance. 

Accordingly, the voucher, which is returned herewith, may not be 
certified for payment in a sum in excess of $19.44. 


(B-70113) 


APPROPRIATIONS—FISCAL YEAR—PAYMENT OF CLAIMS 
UNDER FEDERAL TORT CLAIMS ACT 


The appropriation current at the time the head of a Federal agency, or his 
designee, finally determines the Government’s liability with respect to a 
claim covered by section 403 (a) of the Federal Tort Claims Act is the 
appropriation obligated for and chargeable with the payment of the amount 
of the adjudicated claim. (Amplified by 27 Comp. Gen. 445.) 


Comptroller General Warren to the Secretary of Commerce, October 23, 1947: 

Reference is made to your letter of October 6, 1947, referring to the 
Federal Tort Claims Act approved by Congress August 2, 1946, Title 
IV of Public Law No. 601, 79th Congress, 60 Stat. 842, e¢ seg., and 
requesting instructions on the basis of which it may be determined, in 
each case, the time at which the Department of Commerce should con- 
sider its funds obligated for administrative awards thereunder, and 
the fiscal year to be charged. 

In your letter, there are presented four possible time elements for 


- consideration, as follows: ; 


1. When an accident occurs and there is personal injury or property damage 
which may result in the filing of a claim against the government. 

2. When a claim is filed. 

8. When a claim has been investigated, and legal opinion has been rendered to 
the effect that it may properly be settled and paid. 

4. When a claim is finally settled, as evidenced by the signature of the officer 
empowered to settle such claims, on a voucher calling for its payment. 
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The Federal Tort Claims Act, by section 403 (a), 60 Stat. 843, con- 
fers upon the head of each Federal agency, or his designee for that 
purpose, acting on behalf of the United States, discretionary authority 
to consider, adjust, determine and settle, any claim against the United 
States of the type described therein when the total amount of the claim 
does not exceed $1,000. 

Since, as is stated in your letter, there is no obligation on the part of 
the United States for the payment of any amount on a claim covered by 
the said section of the act until a final determination of the Govern- 
ment’s liability is made by the person authorized to do so thereunder, 
the appropriation current at the time such final action is taken is the 
appropriation obligated for and chargeable with the payment of the 
amount of the adjudicated claim, which, in the instance cited, would 
be time element four. 


(B-69311) 
PAY—RETAINER; RETIRED—FLEET RESERVISTS 


Under section 204 of the Naval Reserve Act of 1938, as amended by section 2 of 
the act of August 10, 1946, providing for the transfer of enlisted personnel 
to the Fleet Reserve upon the completion of at least 20 years’ service, per- 
sonnel who, prior to August 10, 1946, had 16 or less years’ service when trans- 
ferred pursuant to section 203 thereof may not have their retainer or retired 
pay computed on the basis prescribed by said section 204, considering that 
the proviso therein that nothing shall prevent otherwise qualified persons 
from being transferred in accordance with amended section 204, if they so 
desire, is prospective only and covers those qualified under section 203 on or 
after August 10, 1946. 

Under section 204 of the Naval Reserve Act of 1938, as amended by section 2 of 
the act of August 10, 1946, providing for the transfer to the Fleet Reserve 
of enlisted personnel who have completed at least 20 years’ active Federal 
service, and for the counting of a fractional year of six months or more as 
a full year in computing active Federal service, an enlisted man with 19 years 
and 6 months’ active Federal service at the time of transfer is entitled, if he 
so elects, to retainer pay or retired pay—upon transfer to the retired list— 
computed under provisions of said section 204, as amended, provided he other- 
wise qualifies therefor. 

The provision in section 204 of the Naval Reserve Act of 1938, as amended by 
section 2 of the act of August 10, 1946, that a fractional year of six months 
or more may be counted as a full year for the purposes of that section, being 
prospective only, has no application in the case of a member of the Fleet 
Reserve who transferred to the retired list with active service totaling 20 
years, 6 months, and 26 days and who elects to have his retired pay computed 
under laws in effect prior to August 10, 1946, so that such person would not 
be entitled to credit for 21 years’ service in computing his longevity pay for 
retired pay purposes. 


Comptroller General Warrgn to the Secretary of the Navy, October 24, 1947: 

There has been considered your letter of August 28, 1947, requesting 
decision on the questions presented therein relative to the application 
of certain provisions of the act of August 10, 1946, 60 Stat. 993, 994, 997 
(Public Law 720). 





<a cE TO OIE I 
ET ES RR ee 


Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 239 


The pertinent provisions of the said act of August 10, 1946, are as 
follows: 


Sec. 2. Section 204 of the Naval Reserve Act of 1938 (52 Stat. 1179) is hereby 
amended to read as follows: 

“Sec. 204. Members of the Navy who first enlisted in the Navy after July 1, 
1925, or who reenlisted therein after July 1, 1925, having been out of the Regular 
Navy for more than three months, may upon their own request be transferred 
to the Fleet Reserve upon the completion of at least twenty years’ active Federal 
service. After such transfer, except when on active duty, they shall be paid at 
the annual rate of 24% per centum of the annual base and longevity pay they 
are receiving at the time of transfer multiplied by the number of years of active 
Federal service: Provided, That the pay authorized in this section shall be 
increased 10 per centum for all men who may be credited with extraordinary 
heroism in the line of duty: Provided further, That the determination of the 
Secretary of the Navy as to the definition of extraordinary heroism shall be 
final and conclusive for all purposes: Provided further, That the pay authorized 
in this section shall not exceed 75 per centum of the active-duty base and longevity 
pay they were receiving at the time of transfer: Provided further, That all en- 
listed men transferred to the Fleet Reserve in accordance with the provisions 
of this section and of sections 1 and 203 of this Act-shall, upon completion of 
thirty years’ service, be transferred to the retired list of the Regular Navy, with 
the pay they were then legally entitled to receive: Provided further, That noth- 
ing contained within this section shall be construed to prevent persons who 
qualify for transfer to the Fleet Reserve under the provisions of section 203 of 
this Act from being transferred in accordance with the provisions of this section 
if they so elect: Provided further, That a fractional year of six months or more 
shall be considered a full year for purposes of this section and section 203 in 
computing years of active Federal service and base and longevity pay: And 
provided further, That the provisions of this section shall apply to all persons 
of the class described herein heretofore or hereafter transferred to the Fleet 
Reserve, except that no increase in pay or allowances shall be deemed to have 
accrued prior to the date of the enactment of this amendment. For the purposes 
of this section, all active service in the Army of the United States, the Navy, the 
Marine Corps, the Coast Guard, or any component thereof, shall be deemed to 
be active Federal service.” 

Sec. 3. Title II of the Naval Reserve Act of 1938 (52 Stat. 1178) is hereby 
amended by adding thereto a new section to read as follows: 

“Sec. 208. Whenever enlisted men of the Fleet Reserve, transferred thereto 
after more than sixteen years’ service, or enlisted men transferred from the 
Fleet Reserve to the retired list of the Regular Navy, perform active duty 
after July 1, 1925, such active duty, except that which they are required to 
perform in time of peace under section 206 of this title, shall be included in the 
computation of their total service for the purpose of computing their retainer 
or retired pay when in an inactive-duty status, and in the computation of their 
retainer or retired pay all active duty so performed subsequent to the effective 
date of transfer to the Fleet Reserve or to the retired list shall be counted for 
the purpose of computing percentage rates and increases with respect to their 
retainer or retired pay and shall be based on the enlisted pay received by them 
at the time they resume an inactive-duty status, including increases in con- 
sequence of advancement in rating, longevity, and extraordinary heroism: Pro- 
vided, That such pay shall not exceed 75 per centum of the base and longevity 
pay of the highest rating to which entitled under the provisions of this section: 
Provided further, That active duty performed during any period of national 
emergency declared by the President shall be considered for the purpose of this 
section as not being active duty in time of peace required by section 206: Provided 
further, That nothing contained in this section shall operate to reduce the re- 
tainer or retired pay and allowances to which any enlisted men would otherwise 
have been entitled: Provided further, That a fractional year of six months or 
more shall be considered a full year for purposes of this section in computing 
years of active Federal service and base and longevity pay: And provided fur- 
ther, That persons of the classes described in this section who have been retired 
or returned to an inactive duty status prior to the date of approval of this 
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section shall be entitled to the benefits of this section from the date of retirement 
or return to an inactive duty status.” 
* * cd * ~ * * 


Sec. 9. No back pay for any period prior to the date of enactment of this Act 
shall accrue to any person by reason of the enactment of this Act except as other- 
wise provided in section 3. No person, active or retired, of any of the armed 
forces, shall suffer, by reason of this Act, any reduction in any pay, allowances, 
or compensation to which he was entitled upon the effective date of this Act. 
Retired enlisted personnel of the Navy and Marine Corps, personnel of the Navy 
and Marine Corps who are members of the Fleet Reserve or Fleet Marine Corps 
Reserve, and personnel of the Navy and Marine Corps who become eligible and 
who apply for transfer to the Fleet Reserve or Fleet Marine Corps Reserve shall 
receive an opportunity to elect to receive retainer and retired pay under the 
provisions of this Act or to receive such pay under the provisions of law in 
effect immediately prior to the date of the enactment of this Act, and these 
persons shall be entitled to receive the pay elected. 


The questions will be stated and answered in the order in which 
they are presented. 

Question 1: 

1. Whether enlisted personnel transferred to the Fleet Reserve or transferred 
from the Fleet Reserve to the retired list prior to August 10, 1946, under the 
authority contained in section 1 of the Naval Reserve Act of 19388 (34 U. S. 
Code 853), Section 208 of the Naval Reserve Act of 1938 (34 U. S. Code 854b), 
Section 204 of the Naval Reserve Act of 1988 (34 U. S. Code 854c), and Section 
206 of the Naval Reserve Act of 1988 (34 U. S. Code 854e), as applicable, are 
entitled if they so elect, to receive retainer or retired pay under section 2 of 
the Act approved August 10, 1946 (Public Law 720, 79th Congress), if they 
have less than 19 years’ and 6 months’ active Federal service to their credit 
either at time of transfer to the Fleet Reserve, at time of transfer to the retired 
list, or at time of release from active duty. The men in question either had 16 
years’ or less naval service to their credit on date of transfer to the Fleet Re- 
serve or else have performed no active duty on and after September 8, 1939, 
subsequent to transfer or retirement. Therefore their cases do not come within 
the purview of Section 8 of the Act approved August 10, 1946 (Public Law 720, 
79th Congress), as interpreted by the Assistant Comptroller General in decision 
B-64196, dated April 24, 1947 [26 Comp. Gen. 804]. 

Section 204 of the Naval Reserve Act of 1938, as amended by section 
2 of the act of August 10, 1946, supra, provides, inter alia, that the 
provisions of that section shall apply to all persons of the class de- 
scribed therein, theretofore or thereafter transferred to the Fleet 
Reserve. The general class of persons described therein are members 
of the Navy who first enlisted in the Navy after July 1, 1925, or who 
reenlisted therein after July 1, 1925, having been out of the Navy for 
more than three months, and who have completed “at least twenty years’ 
active Federal service.” Hence, in order to come within the provisions 
of the amended section 204, it is necessary to have first enlisted in the 
Navy after July 1, 1925, or to have reenlisted after July 1, 1925, having 
been out of the Navy over three months, and also to have completed 
at least 20 years’ active Federal service at the time of transfer. Since 
none of the personnel referred to in your question had completed 20 
years’ active Federal service at the time of transfer, this question is 


answered in the negative. There has not been overlooked, in that con- 
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nection, the further provision in the amended section 204 to the effect 
that nothing contained therein shall be construed to prevent persons 
who qualify for transfer to the Fleet Reserve under the provisions 
of section 203, 52 Stat. 1178, from being transferred in accordance 
with the said amended section 204, if they so desire. However, as 
hereinafter pointed out in connection with part (b) of question 5, that 
provision is prospective only and covers those persons who qualify 
for transfer under section 203 on or after August 10, 1946. 

Your second question is predicated on an affirmative answer to the 
first question and, accordingly, no reply thereto is required. 


Question 3: 


8. If question 1 is answered in the negative, are the enlisted men of the classes 
mentioned in question 2 (a) to (e) entitled, if they so elect, under Section 9 of 
the Act approved August 10, 1946 (Public Law 720, 79th Congress), to retainer 
or retired pay under section 2 of the Act approved August 10, 146 (Public Law 
720, 79th Congress), if they have total active Federal service of not less than 
19 years and 6 months? For instance, the cases listed below, once the election 
has been exercised, will require a determination as to pay status: 

The classes of enlisted men referred to in question 2 (a) to (e) are 
personnel who, at the time of transfer to the Fleet Reserve and the 
retired list, had service as follows: 

(a) Less than 16 years’ naval service (transferred to the Fleet Reserve under 
the Act approved July 1, 1922 (42 Stat. 786) ) ; 

(b) Exactly 16 but less than 20 years’ naval service ; 

(c) More than 16 but less than 20 years’ naval service ; 


(d) Exactly 20 years’ naval service. 
(e) More than 20 years’ naval service. 


Section 204 of the Naval Reserve Act of 1938, as amended (section 2 
of the said act of August 10, 1946), refers only to personnel who have 
completed at least 20 years’ active Federal service at the time of trans- 
fer but it contains a proviso to the effect that a fractional year of six 
months or more shall be considered a full year for the purposes of that 
section and section 203 in computing years of active Federal service. 
If the personnel referred to in question 2 (a), (b), (c), (d), and (e) 
had at least 19 years and 6 months’ active Federal service at the time 
they transferred to the Fleet Reserve, and if they otherwise qualify 
under the provisions of section 204 of the act, as amended, the question 
is answered in the affirmative. 

If, as indicated in your letter, the proper method of computing re- 
tainer or retired pay in the examples stated in connection with ques- 
tion 3 is governed by the answer to that question, no difficulty should 
be experienced in determining administratively the correct rates of 
such pay based on what has been stated above. However, if the mat- 
ter is still in doubt, further consideration will be given thereto upon 
submission of the specific question, or questions, of law which may be 
involved. 
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Question 4: 


4, An enlisted man was transferred to the Fleet Naval Reserve in 1923 in 
the rating of Chief Yeoman, after completion of 16 years’ and 10 days’ naval serv- 
ice, of which 15 years, 5 months, and 9 days was active Federal service. The man 
was transferred to the retired list in 1937, was recailed to active duty on March 
14, 1942, and released therefrom on April 30, 1947, at which time he had com- 
pleted active Federal service totaling 20 years, 6 months, and 26 days. It has 
been determined that he served satisfactorily in the rank of Commander. The 
man is at present receiving retired pay computed as follows: 





1% of base pay of a Commander under 30 years ($320.83)________ 106. 94 
Longevity increase (30% —over 18 years’ service) _-___.__-__-____ 96. 25 
$203. 19 


In case the man elects, under section 9 of Public Law 720 approved August 10, 
1946, to draw pay under provisions of law in effect on August 9, 1946, is he entitled 
to retired pay computed as above or is he entitled to retired pay computed as 
follows: 





1% of base pay of a Commander under 30 years (320.83) _.__-_____ 106. 94 
Longevity increase (35% —over 21 years’ service) [20-6-26]____- 112. 29 
$219. 23 


Presumably the man in question is entitled to have his retired pay 
based on the rank of commander under the provisions of section 8 of 
the act of February 21, 1946, 60 Stat. 28 (Public Law 305), which 
amended section 10 of the act of July 24, 1941, so as to provide, inter 
alia, that personnel of the retired list of the Regular Navy, including 
members of the Fleet Reserve transferred to the retired list, who were 
appointed or advanced under authority of the said act of July 24, 
1941, when returned to an inactive status shall have the highest grade 
or rank in which, as determined by the Secretary of the Navy, they 
served satisfactorily, and shall receive retired pay based on such rank 
to be computed as prescribed by law and applicable in each individual 
case. 26 Comp. Gen. 5. 

Apparently this man transferred to the Fleet Naval Reserve, after 
having completed more than 16 years’ naval service, under the provi- 
sions of the act of August 29, 1916, 39 Stat. 556, 589, and the rate of his 
retired pay currently is governed by the Naval Reserve Act of 1938, 52 
Stat. 1175, as amended, section 1 of which, by reference, fixes it at one- 
third of his base pay plus all permanent additions thereto. See the 
act of August 29, 1916, supra, and sections 1 and 24 of the Naval Reserve 
Act of 1925, 48 Stat. 1080 and 1087. 

So far as this Office is aware there was no authority of law, prior 
to the enactment of the said act of August 10, 1946, for Fleet reserv- 
ists to count a fractional year’s service of six months or more as 
a full year in computing base and longevity pay in connection with 
their retainer or retired pay. Accordingly, if the man referred to 
elects to receive retired pay under the laws in effect on August 9, 
1946, i. e., prior to the enactment of the act of August 10, 1946, there 
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would be no authority to credit him with 21 years’ service in comput- 
ing his longevity pay for retired pay purposes when his actual serv- 
ice is only 20 years, 6 months, and 26 days. Therefore, his retired 
pay properly would be computed at one-third of the base pay of a 


commander with less than 30 years’ service plus longevity pay based 
on 18 years’ service. 

Question 5: 

5. An enlisted man was transferred to the Fleet Reserve on January 15, 1939, 
in the rating of CSK (PA) under the provisions of Section 203 of the Naval 
Reserve Act of 1938 (34 U. S. Code 854b) after completion of 16 years’ and 3 
months’ naval service, at which time he had total active Federal service (in- 
cluding 3 years in U. S. Army) of 18 years 7 months and 21 days. Man was 
transferred to the retired list for physical disability on January 1, 1940, was 
recalled to active duty on February 1, 1942, and was released from active duty 
on January 31, 1946. At time of release from active duty he held the tempo- 


rary rank of Lieutenant Commander. At the present time he is being credited 
with retired pay as follows: 


\% of base pay of a Lieutenant Commander under 23 years’ service__ $91. 67 
Longevity increase (35%—over 21 years’ service) 96. 


$187. 92 
(a) If man elects to draw pay under the provisions of law in effect on August 
9, 1946 (Section 10 of the Act approved July 24, 1941, as amended by Section 


8 of the Act approved February 21, 1946 (Public Law 305, 79th Congress) ), is 
he entitled to retired pay computed as: 


1% of the base pay of a Lieutenant Commander with over 23 years’ 
service (22 years 7 months and 21 days active Federal service)_.. $106. 94 
Longevity increase (35% —over 21 years’ service)________________ 112. 29 


$219. 23 

(b) In case he elects, under section 9 of Public Law 720 approved August 10, 
1946, to draw retired pay computed under Public Law 720, is he entitled to 
retired pay computed as 574% of the pay of a Lieutenant Commander with 
over 23 years’ service, or $249.04 per month? 

As stated in answer to question 4, so far as this Office is aware there 
was no authority of law, prior to the enactment of the act of August 10, 
1946, for Fleet reservists to count a fractional year’s service of six 
months or more as a full year in computing base and longevity pay in 
connection with their retainer or retired pay. While section 204 of 
the Naval Reserve Act of 1938, as amended by section 2 of the act of 
August 10, 1946, supra, does provide that a fractional year’s service of 
six months or more shall be considered a full year in computing base 
and longevity pay for the purposes of that section and “section 203” of 
the act, that provision is not made retroactive, but applies only to 
those Fleet reservists who elect to receive their retainer or retired pay 
under the laws in effect on and after August 10,1946. Accordingly, if 
the man referred to elects to receive retired pay under the laws in effect 
prior to August 10, 1946, he would not be entitled to credit for 23 years’ 
service for the purpose of determining his base pay when his actual 
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service was only 22 years, 7 months, and 21 days. Therefore, under 
the circumstances stated in part (a) of the question the man would be 
entitled to retired pay computed at one-third the base pay of a lieuten- 
ant commander with over 21 years’ service with longevity increase 
based on 21 years’ service. 

With respect to part (b) of the question, the amended section 204 of 
the act provides that nothing contained within that section shall be 
construed to prevent persons who qualify for transfer to the Fleet 
Reserve under the provisions of section 203 of the act from being trans- 
ferred in accordance with said amended section 204 if they so desire. 
However, that provision necessarily is prospective and refers only to 
persons who thereafter qualify for transfer under section 203 since 
it is manifest that there would be no occasion for a person who had 
already transferred under section 203 to again transfer to the Fleet 
Reserve at a later date. Also, since the man in question had less than 
20 years’ active Federal service at the time of his transfer, in addition 
to having enlisted prior to July 1, 1925, he would not come within the 
general provisions of the amended section 204. See the answer to ques- 
tion 1 above. Accordingly, there would be no proper basis for com- 
puting the man’s retired pay on a percentage basis as indicated in the 
example given. However, since the said amended section 204 provides 
that a fractional year’s service of six months or more shall be consid- 
ered a full year for the purposes of that section and “section 203” in 
computing years of active Federal service and base and longevity pay, 
if the man in question elects to have his retired pay computed under the 
law in effect on and after August 10, 1946, he would be entitled to re- 
tired pay at the rate of one-third the base pay of a lieutenant com- 
mander with 23 years’ service plus longevity based on over 21 years but 
less than 24 years’ service. 

Question 6: 

6. A man was initially transferred to the Fleet Naval Reserve under Section 
203 of the Naval Reserve Act of 1938 (34 U. S. Code 854b) after completion of 
over 20 years’ naval service and was subsequently transferred to the retired 
list after completion of 30 years’ service. He was recalled to active duty, was 
temporarily appointed to Chief Gunner under the act of July 24, 1941, and it 
has been determined that he served satisfactorily in that rank. At time of 
release from active duty and transfer to the retired list on January 15, 1946, 
the man had active Federal service totaling 23 years 10 months and 22 days. 


He is also entitled to 10% increase for good conduct. The man is at present 
being credited with retired pay computed as follows: 


1% of base pay of CWO with less than 10 years’ commissioned 
I ler cascaness a heh bccn a ap Rah Sahin SS od pe bik din bine gh ctm eeatenicl $105. 00 


Longevity increase (357%—over 21 years’ service) --_____--__ 73. 50 
$178. 50 
Deo amerenns Gof epee combuet hk 17. 85 





$196. 33 [35] 
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If the man elects to have his pay computed under laws in effect on August 9, 
1946, is he entitled to pay computed as follows on and after January 15, 1946, 
date of release from active duty: 


% of base pay of CWO with less than 10 years’ commissioned 
oer ak en 8 FPS Te OL ee da $105. 00 
Longevity increase (40%—23-10-22 creditable for pay purposes)... 84. 00 


$189. 00 
ie SORES Dit BOC COME i ree eee ee 18. 90 
$207. 90 

If the man elects to receive retired pay computed under the laws in 
effect prior to August 10, 1946, he would be entitled to have his pay 
computed in the manner in which it is indicated he is now being paid, 
i. e., one-half the base pay of a commissioned warrant officer having less 
than ten years’ commissioned service with longevity credit for over 21 
years’ service plus 10 percent increase for good conduct. See the 
answers to questions 4 and 5. 

Question 7: 

7. A man was transferred to the Fleet Naval Reserve under Section 203 of 
the Naval Reserve Act of 1988 (34 U. S, Code 854b) in the rating of CMM (PA) 
after completion of naval service totaling 16 years 2 months and 8 days. He 
was subsequently recalled to and reported for active duty on January 29, 1942, 
and served continuously on active duty until July 29, 1946. The man was trans- 
ferred to the retired list on August 1, 1946, at which time he had completed 
active Federal service totaling 20 years 7 months and 1 day. At the time of 
release from active duty, the man held the temporary rank of Chief Warrant 


Officer, and it has been determined that he served satisfactorily in that rank. 
The man:is at present being credited with retired pay computed as follows: 


% of base pay of CWO with less than 10 years commissioned 
a 70. 00 
Longevity increase (30%—over 18 years’ service)-----_.__-___-__--_-. . 63.00 


$133. 00 
If the man elects to draw monthly retired pay computed as provided in Public 
Law 720 approved August 10, 1946, is he entitled to retired pay computed as 
follows: 


2% x $283.50 x 21 (20-7-1 active Federal service) _-_.____._-______-- $148. 84 


This question is answered in the negative. See the answer to part 
(b) of question 5. 





(B-68195) 
LEAVES OF ABSENCE—MILITARY—ACT OF JULY 1, 1947 


An employee who is ordered to report for military training duty while on annual 
leave granted as part of his 30-day advance notice period prior to separation 
by reduction in force is entitled, as a matter of right, to have military leave 
authorized by the act of May 12, 1917, as amended by the act of July 1, 1947, 
substituted for such annual leave up to the date previously fixed as the 
separation date, and any resulting annual leave to the employee’s credit on 
the date of separation is required to be paid in a lump sum. Compare 17 
Comp. Gen. 174; 19 id 716. (Amplified by 27 Comp. Gen. 414.) 

796802—48—_18 
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Civilian employee members of the Officers’ Reserve Corps or the Enlisted Reserve 
Corps, who are granted annual leave upon the expiration of the 15 days! mili- 
tary leave authorized by the act of May 12, 1917, as amended by the act of 
July 1, 1947, for the purpose of performing further military duty, are en- 
titled, in view of section 1 (b) of the 1947 act, amending the 1917 act, to 
receive compensation of their civilian positions for the period of such an- 
nual leave in addition to the pay and allowances authorized for the military 
duty, without regard to the dual compensation laws. 

Employee members of the Enlisted Reserve Corps who were previously granted 
leave without pay for the entire period of their military training which 
commenced immediately prior to July 1, 1947—the date of the act granting 
members of such Corps, military leave without loss of pay and annual leave 
with pay for additional military duty, without regard to the dual compen- 
sation laws—may be regarded as having been constructively restored to a 
pay status effective July 1, 1947, by substituting annual or military leave, 
or a combination of both, for leave without pay previously granted, 

The 15-days’ military leave granted to employee members of the reserve com- 
ponents of the armed forces and the National Guard while engaged in mili- 
tary training by the act of May 12, 1917, as amended, and section 80 of the 
National Defense Act, as amended, has reference to calendar days rather 
than to workdays; however, non-workdays need not be charged to military 
leave where they are not wholly within the period of absence on military 
leave, that is, unless the absence extends for a period including time both 
before and after the non-workdays. 


Comptroller General Warren to the Secretary of the Army, October 27, 1947: 

There has been considered your letter of July 17, 1947, requesting 
decision on several questions which have arisen under Public Law 153, 
approved July 1, 1947, extending and equalizing military leave bene- 
fits for civilian employees who are members of reserve components 
of the armed forces and the National Guard. For clarification, the 
last three questions presented will be considered first. Questions 3, 
4, and 5 read as follows: 


Question No. 3—May military leave be substituted for annual leave granted as 
a part of the 30-day notice period prior to a-separation by reduction in force, 
in the event that an employee is ordered to military training duty during such 
notice period? In this connection 17 Comp. Gen. 174 and 19 id. 716 have been 
considered. 

Question No. 4.—If the answer to question No. 3 is in the negative as indicated 
by the above cited decisions, would not the continuance of the employee on annual 
leave be a violation of the dual compensation statutes in some instances, as pro- 
vided in 3 Comp. Gen. 116, id. 246 and 16 id. 1108? 

Question No. 5—If the answer to question No. 3 is affirmative, is such substitu- 
tion mandatory? 


The third and fourth paragraphs under the subheading, “Ordnance 
stores and equipment for Reserve Officers’ Training Corps,” appearing 
in the Military Appropriation Act for the fiscal year ending June 30, 


1918, approved May 12, 1917, 40 Stat. 71, 72 (10 U.S. C. 371), read 
as follows: 


Provided further, That all officers and employees of the United States or of the 
District of Columbia who shall be members of the Officers’ Reserve Corps shall be 
entitled to leave of absence from their respective duties, without loss of pay, time, 
or efficiency rating, on all days during which they shall be ordered to duty with 
troops or at field exercises, or for instruction for periods not to exceed fifteen 
days in any one calendar year. 

Provided further, That members of the Officers’ Reserve Corps who are in the 


employ of the United States Government or of the District of Columbia and ‘ 
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who are ordered to duty by proper authority shall, when relieved from duty, be 
restored to the positions held by them when ordered to duty. 

Section 1 (a) of Public Law 153, approved July 1, 1947, 61 Stat. 238, 
amended the said third and fourth paragraphs of the act of May 12, 
1917, supra, “by inserting in each such paragraph after the words, ‘the 
Officers’ Reserve Corps’ the words ‘or the Enlisted Reserve Corps’.” 

Section 80 of the act of June 3, 1916, 39 Stat. 203 (32 U.S. C. 75), 
applicable to members of the National Guard, provided as follows: 

All officers and employees of the United States and of the District of Columbia 
who shall be members of the National Guard shall be entitled to leave of absence 
from their respective duties, without loss of pay, time, or efficiency rating on all 


days during which they shall be engaged in field or coast-defense training ordered 
or authorized under the provisions of this title. 


Section 2 of the act of July 1, 1947, 61 Stat. 239, amended the said 
section 80 as follows: 

Section 80 of the Act of June 3, 1916 (39 Stat. 208; 32 U. S. C. 75), is hereby 
amended by striking out the period as it appears at the end of the said section, 
substituting a comma therefer, and adding the following: “for periods not to 
exceed fifteen days in any one calendar year: Provided, That all members of the 
National Guard who are in the employ of the United States Government or of the 
District of Columbia and who are ordered to duty by proper authority shall, 
when relieved from duty, be restored to the positions held by them when ordered 
to duty : And provided further, That no existing law shall be construed to prevent 
any member of the National Guard from accepting employment in any civil 
branch of the public service nor from receiving the pay incident to such employ- 
ment in addition to any pay and allowances to which he may be entitled under 
the provisions of law relating to the National Guard, nor as prohibiting him from 
practicing his civilian profession or occupation before or in connection with any 
department of the Federal Government.” 

Also, section 3 of the said 1947 act, 61 Stat. 239, amended section 9 of 
the Naval Reserve Act of 1938, 52 Stat. 1177, as amended, so as to 
extend reemployment rights to members of the Naval Reserve. 

It will be noted that the primary purpose of the act of July 1, 1947, 
was to equalize the rights to military leave of absence, reemployment 
and dual compensation for employees of the United States and Dis- 
trict of Columbia who are members of the Officers’ Reserve Corps, 
Naval Reserve or National Guard and to extend such benefits to mem- 
bers of the Enlisted Reserve Corps. However, the said act of July 1, 
1947, made no change in the provision in the act of May 12, 1917, that 
members of the Officers’ Reserve Corps “shall be entitled to leave of 
absence from their respective duties, without loss of pay, time, or 
efficiency rating” on all days during which they are ordered to duty 
with troops, et cetera, for periods not to exceed fifteen days in any one 
calendar year. 

In decision of August 19, 1937, 17 Comp. Gen. 174, referred to in 
question No. 3, supra, a number of cases were considered involving 
the rights of certain employees who, after having been granted all 
accrued annual leave to their credit with notice that upon the expira- 
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tion of such leave they were to be separated from the service or 
placed on furlough without pay because of reduction in force, had 
been ordered to training duty as members of the Officers’ Reserve 
Corps prior to the expiration of the period of their accrued annual 
leave. The question there presented was whether the period of ac- 
crued annual leave with pay might be extended beyond the date 
originally fixed for separation or furlough by a number of days 
equal to the period of military training duty. In that decision it 
was stated: 


There is no requirement of law that the civilian pay status of any of the 
employees must be extended solely for the purpose of granting military leave 
with pay. The statute saves an employee from loss of pay he otherwise would 
have received under his appointment as a civilian officer or employee of the 
Government, but does not require a modification of necessary administrative 
action furloughing or separating an employee so as to increase the amount of 
pay the employee otherwise would have received. 


In decision of February 9, 1940, 19 Comp. Gen. 716, also referred 
to in question No. 3, there was considered, inter alia, the question 
(No. 3) of whether an employee who, after separation from an active 
duty status but while still in a leave-with-pay status, was ordered 
to fifteen days’ military training duty as a member of the Officers’ 
Reserve Corps was entitled to military leave of absence restoring 
him to a duty status for such period of training duty so as to ex- 
tend the period he would be carried on the pay rolls in a leave-with- 
pay status. In that decision it was stated, in pertinent part, as 
follows: 

* * * When the tenure of civilian employment or an appointment has 
once been administratively fixed by notice to the employee of the termination 
of his duty and/or pay status by furlough without pay or separation from the 
service, there can be no loss to the employee either in pay, time, or efficiency, 
by refusal of an administrative office to extend the period of the employment 
or appointment because of sickness, military duty, or court duty occurring 
during the period of leave granted prior to termination of services by furlough 
or otherwise. 

Accordingly * * * you are advised that where, due to lack of appro- 
priations or work, the date of furlough without pay or separation from the service 
of an employee has once been fixed administratively so as to permit the em- 
ployee to take his accrued unused annual leave as contemplated by sections 8 and 9 
of the annual leave regulations; of which the employee has had notice, there is no 
requirement of law that the pay status of the employee be extended beyond the 
date already fixed for the commencement of the furlough or the separation from 
the service for the purpose of granting any other form of leave of absence with 
pay, whether for sickness, or military duty, or for the purpose of performing 
witness or jury duty for the Government. The rule is the same whether the 
application for extension of leave on account of subpena for court duty, sickness, 
etc., is received in the administrative office prior or subsequent to the termination 
date properly fixed administratively. 


While the said decisions make no distinction between cases involving 
“separations” from the service and “furloughs,” the rule applied in 
such decisions, especially with respect to separations from the service, 
should be reexamined in view of the subsequently enacted provisions 
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of the act of December 21, 1944, 58 Stat. 845. ‘The latter act provides, 
inter alia, that civilian officers or employees of the United States 
Government or the District of Columbia who are separated from the 
service shall be paid compensation in a lump sum for all accumulated 
and current accrued annual or vacation leave to which they are entitled 
under existing law. Under the act of May 12, 1917, as amended, supra, 
such employees are entitled to “leave of absence from their respective 
duties, without loss of pay, time, or efficiency rating” for all days dur- 
ing which they are ordered to duty with troops, e¢ cetera, for periods 
not exceeding fifteen days in any calendar year. The “leave of ab- 
sence” authorized under the latter act is not chargeable against an 
employee’s accumulated or current annual leave but generally is re- 
corded as a charge to “military leave” in the same manner as “court 
leave” is recorded under section 30.24 of the current Regulations 
Relating to Annual and Sick Leave of Government Employees. It 
has been recognized that the right to military leave of absence under 
the said act of May 12, 1917, isa right granted by statute which legally 
may not be denied by administrative action, where to do so would 
result in loss to the employee of pay, time, or efficiency rating. 12 
Comp. Gen. 241, 242, Hence, the question here involved is primarily 
one of whether administrative failure to grant an employee military 
leave in lieu of annual leave under the conditions stated would result 
in a loss of pay, time, or efficiency rating. 

Prior to the said act of December 21, 1944, authorizing payment in 
a lump sum for all unused annual leave to an employee’s credit on the 
date-of separation from the service, an employee who reported for 
military training duty prior to the date administratively fixed for 
his separation from the service suffered no loss of pay by reason of 
administrative failure to substitute military leave for annual leave 
for the period of training duty which occurred prior to the adminis- 
tratively fixed separation date.- While the date of separation usually 
was fixed administratively so as to permit an employee to take all 
accumulated and accrued annual leave to his credit, there was no 
requirement when the cited decisions were rendered that the separa- 
tion date be extended solely for the purpose of granting annual 
leave not taken prior to separation, nor was there any statutory 
authority prior to the act of December 21, 1944, permitting payment to 
be made for unused annual leave to an employee’s credit on the effec- 
tive date of separation. Hence, administrative failure to substitute 
military leave for annual leave was immaterial under such circum- 
stances, since failure to do so did not result in a loss of pay to the 
employee. However, it now is material whether military leave is 
substituted for annual leave under such circumstances, since an em- 
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ployee is entitled under the act of December 21, 1944, to be paid in a 
lump sum for all unused leave to his credit upon separation from the 
service. The failure to substitute military leave for annual leave in 
the case of an employee who reports for military training duty while 
in an annual leave status prior to separation would have the effect of 
requiring the employee to charge such absence to annual leave, instead 
of military leave, which is contrary to the provisions of the act of 
May 12, 1917, as amended, authorizing such absence to be charged 
to military leave. It is apparent that if such absence is charged to 
military leave as required by the act of May 12, 1917, as amended, 
rather than to annual leave, the employee would have unused annual 
leave to his credit on the date fixed for his separation equal to the 
number of days’ annual leave otherwise chargeable for the absence 
from the date he reported for military training duty to the date ad- 
ministratively fixed for his separation from the service. To deny the 
employee payment in a lump sum for such unused leave to his credit 
on the date of separation would contravene not only the provisions of 
the act of December 21, 1944, but also the provisions of the act of 
May 12, 1917, saving employees who perform military training duty 
from loss of civilian pay. It follows that where an employee is 
ordered to report for military training duty while on annual leave 
granted as a part of the “30-day-notice period” prior to separation by 
reduction in force, military leave is required to be substituted for 
annual leave granted as a part of such 30-day-notice period, but not 
for any period beyond the previously fixed separation date, and the 
employee is entitled to be paid for any resulting annual leave to his 
credit on the date administratively fixed for his separation. On such 
basis, your questions 3 and 5 are answered in the affirmative. 

With respect to question No. 4, section 1 (b) of the act of July 1, 
1947, supra, 61 Stat. 239, amended the act of May 12, 1917, to read as 
follows: 

* * * That no existing law shall be construed to prevent any member of 
the Officers’ Reserve Corps or the Enlisted Reserve Corps from accepting em- 
ployment in any civil branch of the public service nor from receiving the pay 
incident to such employment in addition to any pay and allowances to which he 
may be entitled under the laws relating to the Officers’ Reserve Corps and Enlisted 
Reserve Corps, nor as prohibiting him from practicing his civilian profession or 


occupation before or in connection with any department of the Federal Gov- 
ernment. 


The stated purpose of such amendment was to permit members of 
the Officers’ Reserve Corps and Enlisted Reserve Corps to accept em- 
ployment in any civil branch of the public service and receive the pay 
incident to such employment in addition to the pay and allowances 
incident to their military service to the same extent as is authorized 
for personnel of the Naval Reserve under section 4 of the Naval Re- 
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serve Act of June 25, 1938, 52 Stat. 1176. See, also, the similar pro- 
vision in the Naval Reserve Act of February 28, 1925, 43 Stat. 1081. 
In decision of February 17, 1937, 16 Comp. Gen. 767, which considered 
the said provision in the Naval Reserve Act of February 28, 1925, it 
was stated (quoting from syllabus) : 

A civilian employee member of the Fleet Marine Corps Reserve ordered to 
training duty for a period in excess of 15 days, is entitled, under the act of Feb- 
ruary 28, 1925, 43 Stat. 1080, to both the salary or compensation of his civilian 
position and the pay and allowances of his rating in the Reserve not only for 15 


days of military leave, but, also, for such authorized annual leave as may have 
been granted to him. 


Also, see 20 Comp. Gen. 151. 

In view of the provision now contained in the amended act of May 
12, 1917, supra, members of the Officers’ Reserve Corps or Enlisted 
Reserve Corps (or National Guard—see section 2 of the act of July 
1, 1947), who are granted annual leave upon expiration of the fifteen 
days’ military leave authorized by law, for the purpose of performing 
further military duty, are entitled to receive the compensation of 
their civilian position for the period of such annual leave in addition 
to the pay and allowances authorized for the military duty, without 
regard to the dual compensation laws. Question 4 is answered ac- 
cordingly. } 

Question No. 1 reads as follows: 

Question No. 1—Since the effective date of the new law was 1 July 1947, may 
15 days military leave be substituted from and after that date in lieu of leave 
without pay previously granted to an employee ealled for 99 days training 
duty with the Enlisted Reserve Corps, beginning 1 May 1947? 

It is assumed that the “90 days training duty” referred to in question 
No. 1 involves “duty with troops or at field exercises, or for instruction” 
(ef. 20 Comp. Gen. 375), as prescribed under the act of May 12, 1917, 
as amended, supra, and that the employee was in a status entitling him 
to the compensation of his civilian position immediately prior to re- 
porting for training duty May 1,1947. Cf.11 Comp. Gen. 469. Since 
the employee here involved reported for military duty with the En- 
listed Reserve Corps prior to the date military leave benefits were ex- 
tended to members of the Enlisted Reserve Corps, presumably he could 
not have been granted accrued annual leave to his credit and continued 
in a pay status without violating the dual compensation laws. Hence, 
even though the employee had accrued annual leave to his credit, under 
then existing law he was required to apply for leave without pay for 
the entire 90-day period of military training duty. However, the act 
of July 1, 1947, extended military leave of absence, dual compensation, 
et cetera, benefits to members of the Enlisted Reserve Corps effective 
July 1, 1947, and it seems unreasonable to assume that such benefits 
were to be denied members of the Enlisted Reserve Corps merely be- 
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cause their period of training duty commenced immediately prior to 
July 1, 1947, which necessarily required that they request leave without 
pay for the purpose of performing such military duty. On the con- 
trary, the said act grants members of the Enlisted Reserve Corps, 
effective July 1, 1947, a right to military leave of absence, without loss 
of pay, and, in effect, to annual leave with pay for additional military 
duty, without regard to the dual compensation statutes. The fact 
that the employee here involved previously had been granted leave 
without pay for the purpose of reporting for military training duty 
would not have precluded administrative cancellation of the leave 
without pay and restoration to a pay status, to give effect to the statute, 
by restoring him to a duty status and granting either military or an- 
nual leave in lieu of leave without pay—no question of leave without 
pay or furlough incident to reduction in force being involved. Under 
such circumstances, to give effect to the statute, and since the precise 
situation here presented will affect only those employees who reported 
for military training duty immediately prior to July 1, 1947, there 
would appear to be no objection to treating such employees as having 
been restored to a pay status effective July 1, 1947, by substituting an- 
nual or military leave, or a combination of both, for leave without pay 
previously granted. Accordingly, question No. 1 is answered in the 
affirmative. 

Question No. 2 reads as follows: 

Question No. 2—Does the 15 day statutory limitation on military leave include 
days on which the employee would otherwise not be required to work, or is such 
leave charged in the same manner as annual and sick leave? In other words, 
does the 15 day limitation mean “calendar” days or “work” days? 

The word “days” as used in statutes generally has been regarded as 
referring to “calendar days,” in the absence of a clear intent to the 
contrary. Hopeville v. Jones, 20 8. E. 2d 599; Kuznitsky v. Murphy, 
44 N. E. 2d 893. The fifteen days’ military leave of absence author- 
ized to be granted each calendar year to members of the Officers’ Re- 
serve Corps under the act of May 12, 1917, and to members of the Naval 
Reserve under the Naval Reserve Act of February 28, 1925 (as super- 
seded by the Naval Reserve Act of 1938, 52 Stat. 1176), has been viewed 
as having reference to “calendar” days. In decision of April 9, 1930, 
9 Comp. Gen. 448, wherein various statutes granting leave to employees 
of the Government were referred to and discussed, it was pointed out 
that certain statutes granting employees a specified number of days 
of leave a year specifically excluded Sundays and holidays in com- 
puting leave of absence, while other statutes made no reference to Sun- 
days and holidays, and that the view consistently had been taken that, 
if it was intended that such leave of absence should be exclusive of 
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Sundays and holidays, appropriate language to that effect would have 
been incorporated in the legislation. 

In view of the decisions of the accounting officers construing the 
prior acts as having reference to calendar days, and the fact that the 
act of July 1, 1947, made no change in the earlier statutes in that re- 
spect, this Office is not justified in concluding that the Congress in- 
tended granting fifteen days’ military leave, excluding Sundays, holi- 
days, and other non-workdays “occurring within the period of absence,” 
as stated in the syllabus of the said decision of April 9, 1930. That rule, 
however, need not be applied as requiring that non-workdays be 
charged to military leave where they are not wholly within a period of 
absence on military leave, that is, unless the absence extends for a 
period including time both before and after the non-workdays. For 
example, Saturday being a non-workday, an employee would not be 
charged with military leave because he attended a drill or engaged in 
certain military exercises while not required to work on that day. 
But if his military duties required him to be absent from his civilian 
employment from Wednesday through the second following Wed- 
nesday, inclusive, he would be charged with fifteen days’ military leave, 
on a calendar day basis, notwithstanding that Saturdays and Sundays 
falling within such period were so-called non-workdays. Likewise, 
Saturday and Sunday being non-workdays, an employee absent Mon- 
day on military leave or absent on Friday but returning to work on 
Monday would be charged only one day notwithstanding that he may 
also have had military training on the non-workdays Saturday and 
Sunday, but if absent Friday through Monday he would be charged 
four days since the non-workdays fell wholly within the period of 
absence. That application of the statute is in consonance with the 
long followed administrative practice of charging sick leave before 
the sick leave statute was changed to expressly exclude non-workdays. 
Question No, 2 is answered accordingly. 


(B-69194) 


SUBSISTENCE—PER DIEMS—NAVY OFFICERS DETACHED FROM PER- 
MANENT STATIONS AND ASSIGNED TO TEMPORARY DUTY PENDING 
FURTHER ASSIGNMENT 


In view of the fact that, due to the exigencies of the service, it was impossible 
administratively to determine the new permanent stations of Navy officers 
at the time of detachment from old permanent stations, officers who had 
been so detached pursuant to orders which allowed per diem incident to 
the performance of temporary duty pending further assignment to duty 
were entitled under section 12 of the Pay Readjustment Act of 1942, as 
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amended, to such per diem payments in the absence of evidence indicating 
that the interim assignment was other than temporary in nature. 


Comptroller General Warren to the Secretary of the Navy, October 27, 1947: 

There has been considered your letter of August 26, 1947, with en- 
closed letter from the Chief of the Bureau of Supplies and Accounts, 
dated July 22, 1947, requesting a review of exceptions taken by the 
Audit Division of this Office to per diem payments made to officers 
of the Navy and the Marine Corps for temporary duty performed 
under orders detaching the officer from all duties at the old permanent 
station and directing the performance of temporary duty at another 
point pending a further assignment to duty. 

Specific reference is made to exception taken to the per diem pay- 
ment made to Captain Clarence E. Aldrich, USN, covering the period 
_ July 17 to August 14, 1946, on voucher No. 784, October 1946 accounts 
of Captain P. C. Corning, SC, USN, incident to the performance of 
temporary duty at Washington, D. C., pursuant to change of duty 
orders of the Commander Service Force, U. S. Pacific Fleet, dated 
April 1, 1946. Those orders are as follows: . 
Subject: Change of Duty. 

Reference: (a) BuPers Dispatch 282017 of March 1946. 

1. In accordance with reference (a), and upon receipt of these orders you 
will consider yourself detached from your present duty as Assistant Chief of 
Staff for Administration and from such other duties as may have been assigned 
you; will report to the Commandant, 14th Naval District, for transportation 
to a port on the West Coast of the United States. Upon arrival at this port, 


proceed to Washington, D. C., and report to the Chief of Naval Personnel, Navy 


Department, for temporary duty pending further assignment by the Bureau of 
Naval Personnel. 


2. You are authorized to delay for a period of one month in reporting to the 
Chief of Naval Personnel, such delay to count as leave. Keep the Bureau of 
of Naval Personnel advised of your address while on leave. 

3. Travel by government and/or commercial air is authorized outside the 
continental United States where necessary to expedite completion of this duty. 

4. A per diem of $7.00 will be allowed in accordance with Article 2501-4 (D), 
U. S. Navy Travel Instructions. 

5. You are authorized one-hundred (100) pounds excess baggage while in an 
air travel status. 

6. Delivered and detached this date. 

Captain Aldrich was detached from duty on the Staff of Commander 
Service Force, U. S. Pacific Fleet, under the above-quoted orders, and 
proceeded to Washington, D. C., where he reported to the Chief of 
Naval Personnel on May 16, 1946. It is stated that by orders dated 
September 5, 1946, the officer was detached from temporary duty in 
the Bureau of Naval Personnel on September 6, and directed to pro- 
ceed to Green Cove Springs, Florida, and upon arrival to report to 
the Commander Florida Group, 16th Fleet, for duty as Chief of Staff. 
Exception to the payment made on the cited voucher was stated as 
follows: 


Per diem for the period July 17, 1946 to August 14, 1946 is not authorized since 
orders terminating officer’s assignment at U. 8S. Pacific Fleet directed him to 
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proceed to Washington, D. C. for temporary duty, without indicating he was 
to return to U. S. Pacific Fleet or assigning him to a duty station elsewhere, 
therefore Washington, D. C. is considered as the officer’s designated post of 
duty at which no per diem is payable. B-56672, April 4, 1946. 


Similar exception was taken to the payment to Captain Aldrich of 
per diem covering the period May 17 to July 16, 1946, made on voucher 


No. 34486, August 1946 accounts of Commander E. L. Jordan, SC, 
USNR. 


The decision of April 4, 1946, B-56672, cited in the quoted Audit 
Division exception, considered the question of whether an officer 
assigned to duty with a particular organization might be considered 
as in a temporary duty status for per diem purposes while perform- 
ing duty with such organization by reason of the issuance of orders 
designating the assigned duty as temporary for the reason that the 
organization to which assigned was temporarily based at the location 
where duty was performed. It was held that since the officer’s regu- 
larly assigned duties were for performance with that organization, 
his status, while attached thereto, was that of an officer at his desig- 
nated post of duty regardless of the organization’s functional location. 

In the letter of July 22, 1947, from the Chief of the Bureau of Sup- 
plies and Accounts, the circumstances involved in the issuance of Cap- 
tain Aldrich’s orders of April 1, 1946, and of orders of a similar 
nature, are discussed as follows: 


4. The exigencies of the service do not always permit the determination as 
to what particular duty station an officer ultimately will be assigned at the 
time of his detachment from his old permanent duty station, particularly where 
there is to be a period of temporary duty involved prior to reporting to the 
new duty station. However, it would appear that an officer of the Navy must 
at all times have a permanent duty station, if not in fact, then in prospective. 
It would appear, therefore, that upon detachment from the U. 8. Pacific Fleet 
under the orders of 1 April 1946, it was not possible at that time for the Bureau 
of Naval Personnel to determine what duty station Captain Aldrich ultimately 
would be assigned and the determination of the future permanent station of 
Captain Aldrich was therefore left to be decided on or prior to the completion 
of temporary duty directed in his orders of 1 April 1946. Further, in many 
instances it was necessary that, prior to reporting to a new duty station, an 
officer be given special training for the new duties to which he was to be as- 
signed. In many instances prior to the completion of the instructional period, 
and also in cases where no instructional period was involved, emergencies arose 
which made it necessary to assign another officer to the duty and ultimately 
to assign the officer originally intended to duty other than that contemplated 
upon his detachment. The non-designation of a future duty station upon detach- 
ment therefore was a matter of expediency to prevent innumerable modification 
of orders which would have been necessary had it been attempted to assign the 
future duty station at the time of detachment. Thus the procedure involved 
in the particular set of orders here in question was adopted by the Navy Depart- 
ment in the earlier part of the war and continued in practice throughout the 
war period. In some cases the type of new permanent duty station was indi- 
cated by detaching the officer from his permanent duty station and assigning 
him to temporary duty under instruction pending further assignment: to sea 
duty, to duty with a group, unit or project assigned a code identification and 
being organized and outfitted for duty overseas. In other cases it was not known 
what the new permanent duty would be, and in many cases officers were detached 
from their permanent duty and assigned to temporary duty pending further 
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assignment by the Bureau of Naval Personnel or by some command in the field. 
However, it was considered that the officer was being detached from his perma- 
nent duty and enroute to a new permanent duty station, even though in some 
cases the officer may have been detached from the first temporary duty assigned 
him and directed to proceed and report at one or more stations for temporary 
duty, which was usually under instruction, still enroute to and in preparation 
for his new permanent duty. 

The various statutory provisions relating to authorization for the 
prescribing of per diem rates of allowance in lieu of subsistence to 
officers of the armed forces in effect during the past several years are 
restated and incorporated into the Pay Readjustment Act of 1942, 
by the following provisions of section 203 of the act of August 2, 
1946, 60 Stat. 859: 


Sec. 203. The second paragraph of section 12 of the Pay Readjustment Act of 
1942 is amrended to read as follows: 


“Unless otherwise expressly provided by law, no officer of the services men- 
tioned in the title of this Act shall be allowed or paid any sum in excess of 
expenses incurred for subsistence while traveling on duty away from his desig- 
nated post of duty, nor any sum for such expenses actually incurred in excess of 
$8 per day. The heads of the executive departments concerned are authorized to 
prescribe per diem rates of allowance, not exceeding $7, in lieu of subsistence 
to officers traveling on official business and away from their designated posts 
of duty, without regard to the length of time away from such posts. * * *” 

The basic purpose for the allowance of subsistence expenses or per 
diem in lieu thereof to officers while “traveling on official business 
and away from their designated posts of duty,” is to provide means 
whereby an officer may receive compensation for increased expenses 
incurred while temporarily required to maintain himself away from 
his permanent station. It has been recognized that the statutory au- 
thority for the prescribing of per diem includes not only periods of 
temporary duty away from an officer’s permanent station but, also, 
periods of temporary duty en route to a new permanent station. 23 
Comp. Gen. 522. It is suggested that the payments here in question 
involve the latter situation under circumstances where, for the reasons 
stated in the letter of the Chief of the Bureau of Supplies and Ac- 
counts of July 22, 1947, quoted above, the ultimate permanent sta- 
tion has not been designated in the transfer orders nor determined 
upon the date of their issuance. 

A literal interpretation of the phrase “traveling on official business 
and away from their designated posts of duty,” would appear to 
require that a designated post of duty must exist and that an officer 
must be ordered to perform travel on official business away from that 
station before a right to per diem could arise. However, situations 
such as those here considered, where officers have been detached from 
their stations under orders directing the performance of temporary 
duty and stating that such duty is to be performed pending further 
assignment to duty, would appear, in the absence of evidence indicating 
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that the interim assignment was other than temporary in nature, to 


come within the basic purpose for which the allowance of per diem 
is authorized, 


Accordingly, you are advised that otherwise proper per diem pay- 
ments made incident to temporary duty assigned for performance 
under the circumstances outlined by the Chief of the Bureau of Sup- 
plies and Accounts in his letter of July 22, 1947, supra, will not be 
further questioned by this Office. 


(B-68807) 


CLASSIFICATION—REALLOCATION—EFFECTIVE DATE 
POSTPONEMENT 


In the absence of a regulation or statute to the effect that employees without 
veteran’s preference are entitled to a 30-day advance notice in case of 
reduction in rank because of reallocations of their positions downward—as 
distinguished from demotions due to reduction in force—there is no authority 
to furnish 30-day advance notices of downward reallocations to non-prefer- 
ence employees, so as to continue to pay such employees at their former 
rates of compensation subsequent to the beginning of the pay period current 
when the approval of the reallocation by the Civil Service Commission was 
received in the administrative office. 


Comptroller General Warren to the Secretary of the Army, October 28, 1947: 
There has been considered your letter of August 14, 1947, as follows: 


Your advice is respectfully requested regarding the propriety of a policy fol- 
lowed by the War Department for a considerable period of time involving the 
granting of advance notice to the employee concerned in the event of any ad- 
verse personnel action. On 22 March 1946 a policy statement was issued in 
the form of War Department Civilian Personnel Circular No. 34 which provided 
that a 30 day advance notice would be furnished all employees, veteran or non- 
veteran, in the event of “change to lower grade”, copy attached. 

Informal exception has been taken to payments made to four employees of the 
Office of the Chief of Engineers in the Departmental service for the period 
covered by their 30 day advance notice. The exception is based on a decision of 
the Comptroller General dated 27 November 1928, (8 Comp. Gen. 275) which holds 
that the accounting rule (established by 4 Comp. Gen. 280, 8 September 1924) of 
effecting change in grade on the first day of the pay period in which notice of 
change in allocation of the position is received from the Civil Service Commis- 
sion, is applicable to changes from a higher to a lower grade, as well as from 
a lower to a higher grade. The cases in question are all downward “realloca- 
tions”. 

The Department’s practice of furnishing advance notice in case of all changes 
to lower grade appears legally sound in view of the Act of 12 August 1912 (5 
USC 1940 ed. 652) which requires that advance notice of “reduction in rank” be 
furnished any employee in the classified service. Since the Act does not specify 
the amount of advance notice to be given, and in the absence of an interpretation 
of the Act by competent authority to the contrary, the Department has con- 
sidered that it has the administrative authority to fix a reasonable period of 
advance notice to be given to employees of the War Department. It is recognized 
of course, that the Veterans Preference Act of 1944 makes a 30 day notice manda- 
tory in the case of any employee with veterans preference. Any change to lower 
grade accomplished as a part of a reduction in force would also require a 30 
day advance notice in accordance with the retention preference regulations 
issued by the Civil Service Commission. In view of these fixed requirements 
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it appeared most equitable and administratively desirable to establish the policy 
of 30 days advance notice for all changes to lower grade for all War Department 
employees. 

Your opinion as to the correctness of the Department’s interpretation of the 
Act of 12 August 1912 as indicated in the attached circular would be very much 
appreciated. Also advice is requested as to whether, in the light of the foregoing 
presentation, you will be required to continue to take exception to the granting 
of 30 day advance notice in the case of nonveteran employees whose positions 
are reallocated downward. 

The informal exceptions referred to in your letter presumably relate 
to positions occupied by Mary E. Everson, John H. Sturgeon, Ella E. 
White, and Laura E. Kimball. Information obtained from your 
Department reveals that notices of approval by the Civil Service Com- 
mission of downward reallocations of the positions of the first three 
employees were received in the administrative office on February 11, 
1947, whereas the employees continued to be paid at the higher rates 
of compensation from February 9, 1947, the beginning of the pay 
period current when such notices were received, to April 5, 1947. 
The notice of approval of the reallocation with respect to the position 
of the other employee, Laura E. Kimball, was received on January 
30, 1947, and she continued to be paid compensation at her old salary 
rate from January 26, 1947, the beginning of the pay period current 
when that notice was received, until April 5, 1947. 

The act of August 24, 1912 (not August 12, 1912, as shown in your 
letter), 37 Stat. 555, 5 U. S. C. 652, primarily is concerned with the 
removal of personnel from the service for cause and the accounting 
officers of the Government have never considered that act as applicable 
to reallocations of positions under the Classification Act of 1923, 42 
Stat. 1488, as amended. 

The rule that the reallocation of a position in the departmental 
service is effective from the beginning of the pay period current when 
notice of the approval of the reallocation by the Civil Service Com- 
mission is received in the administrative office is one of long standing. 
In that connection it was stated in 10 Comp. Gen. 538, that in the 
absence of any law to the contrary, said rule may be considered as 
permanently established. 

While the Civil Service Commission has issued regulations under 
section 14 of the Veterans’ Preference Act of 1944, 58 Stat. 390, to 
the effect that preference eligibles thereunder are entitled to a 30- 
day advance notice in case of reduction in rank because of realloca- 
tions of their positions, I am not aware of any similar regulation 
or statute with respect to employees without veteran’s preference 
whose positions are reallocated downward—as distinguished from 
demotions due to a reduction-in-force program. Hence, there ap- 
pears no legal requirement for furnishing a 30-day advance notice 
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to that class of employees where such notice will not expire prior to 
the beginning of the pay period current when the approval of the re- 
allocation by the Civil Service Commission is received in the ad- 
ministrative office. 

In the light of the foregoing, there appears required the conclusion 
that the audit action in taking exception to the payments, previously 
referred to, is correct, and that exceptions will continue to be taken 
in similar cases. 


(B-70012) 


TRANSPORTATION—DEPENDENTS; HOUSEHOLD EFFECTS—FROM ~ 
OTHER THAN HOME OF RECORD TO LAST DUTY STATION 


If uniform Navy regulations respecting the transportation of household effects 
of reserve and retired officers be promulgated, pursuant to section 12 of 
the Pay Readjustment Act of 1942, as added by section 205 (a) of the act 
of August 2, 1946, to so provide, effects located away from officers’ homes 
of record may be transported upon the termination of active duty to their 
last stations—the cost not to exceed that from last station to home of record— 
likewise, subject to such cost limitation, dependents not then at the officers’ 
homes of record may travel at public expense under the authority of sec- 
tion 12 to the last duty stations of such personnel. 


Comptroller General Warren to the Secretary of the Navy, October 31, 1947: 

Reference is made to your letter of September 30, 1947, with enclo- 
sure from the Commandant of the Marine Corps, requesting decision 
as to (1) whether shipments of household effects in general may be 
made at Government expense ¢o the station from which a retired or 
reserve officer is relieved from active duty; (2) if so, is such shipment 
authorized in the case of Captain Charles J. Bailey, USMCR, under 
the circumstances there involved, and (3) whether my decision with 
respect to the first two questions also will apply to the transportation 
of dependents under the same conditions. 

Section 12 of the Pay Readjustment Act of 1942, 56 Stat. 365, 366, 
provides for the transportation of dependents of certain service per- 
sonnel at Government expense upon orders to make a permanent change 
of station, including, for retired and reserve personnel, the thange 
from last station tohome. Statutory authority for the transportation 
of household effects of service personnel now is contained in the sixth 
paragraph of section 12 of the Pay Readjustment Act of 1942, as 
amended by section 205 (a) of the act of August 2, 1946, 60 Stat. 860, 
as follows: 

Upon changes of station, members of the services mentioned in the title of this 
Act shall be entitled to transportation (including packing, crating, drayage, tem- 


porary storage, and unpacking) of baggage and household goods and effects, or 
reimbursement therefor, as authorized by regulations prescribed by the heads of 
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the department concerned. which shall be uniform for the services mentioned and 
shall be approved by the President. Such transportation may be by rail, water, 
or van, without regard to comparative costs. 

It is understood that uniform regulations, approved by the Presi- 
dent, as yet have not been issued pursuant to said act. In this connec- 
tion, see 26 Comp. Gen. 533, 5388. However, the transportation of 
household effects heretofore has been governed largely by adminis- 
trative regulations within the statutory concept that it is a change of 
station allowance, and on that basis the regulations have authorized 
the transportation at Government expense of household effects of cer- 
tain personnel, within varying weight limitations, when ordered to 
make either a permanent or a temporary change of station, including, 
for retired and reserve personnel, the change from last station to home 
upon relief from active duty. While the right to transportation of 
dependents and household effects of service personnel upon orders to 
make a permanent change of station must be regarded basically as 
following the personnel involved, the regulations of the various 
branches of the service have authorized the transportation of depend- 
ents and household effects between points other than duty stations with 
reimbursement limited to the cost of transportation from the old duty 
station to the new duty station. Thus, the duty stations have served 
generally to measure the allowance rather than as a limitation on the 
locations from which transportation may begin or to which it may be 
furnished, at Government expense. With particular reference to the 
transportation of household effects of reserve and retired personnel 
upon termination of active duty, article 16-272 (4), Marine Corps 
Manual, provides for shipment between “any points in the United 
States” but limited in cost to shipment of the same weight within 
allowance from place of duty to place to which mileage has been or 
will be obtained, or, if no mileage is involved, to the official residence 
of record at time of call to active duty. A substantially similar pro- 
vision is contained in article 29030-1, Bureau of Supplies and Accounts 
Manual. As to the transportation of dependents of such personnel 
upon release from active duty, article 1870-1, Navy Travel Instruc- 
tions, provides for such transportation “in an amount not to exceed 
that from the last permanent duty station to the official residence of 
record.” 

Since the household effects required to be moved incident to release 
from active duty necessarily would be those which had been moved 
from home following orders to active duty, or which had been 
acquired and used at a point away from home during the period of 
such active duty, it has been held that the right to transportation of 
household effects upon relief from active duty accrues only as to 
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such household effects as are at a point other than the home of record 
of the personnel involved, and that the transportation of household 
effects at Government expense from the home of record to a selected 
place upon relief from active duty is not authorized. See decision 
to you dated June 13, 1947, B-66073, 26 Comp. Gen. 925; and 26 
Comp. Gen. 70. It is assumed that the household effects which it is 
proposed to transport to the location of the station from which a 
retired or reserve officer is relieved from duty, while not at such 
duty station, are at a point other than the home of record of the 
officer concerned, thus entitling him under his orders for relief from 
active duty to shipment of such household effects at public expense 
to his home of record or, at his election, to some other point at a cost 
no greater than from last station to home. Under these circum- 
stances, shipment of such effects to a point at which the old duty 
station is located, with reimbursement not to exceed the cost of ship- 
ment from last station to officer’s home of record, would appear to 
differ materially from shipments made from the home of record after 
release from active duty. Since personnel are not required, as a 
prerequisite to further shipment, to have their household effects with 
them at each station to which they may be assigned, there appears 
no cogent reason why, under the regulations mentioned above, trans- 
portation at public expense of household effects away~from an 
officer’s home of record but not at his last duty station should be 
denied solely for the reason the “other pvint” selected is also the 
location of the station at which active duty was last performed. 

Accordingly, if uniform regulations pursuant to the act of August 
2, 1946, supra, likewise should provide for shipments under the cir- 
cumstances discussed above, the answer to your first question is in 
the affirmative as to such shipments made subsequent as well as prior 
to August 2, 1946. 

With respect to the case of Captain Charles J. Bailey, USMCR, 
the evidence submitted shows that by orders dated April 18, 1947, 
the offi er was transferred from duty at Inyokern, California, to 
duty at Marine Corps Base, San Diego, California. On the basis of 
such orders he executed a request on May 20, 1947, for the shipment 
of his household effects from Los Angeles, California, to San Diego, 
California. At that time there had been issued, but apparently not 
received by the officer, orders dated May 16, 1947, relieving him 
from active duty. The fourth paragraph of said orders shows that 
the officer was ordered to active duty from San Francisco, California, 
and that his “usual residence” was Chevy Chase, Maryland. It has 
been informally ascertained from the Marine Corps that the officer 
was paid mileage to the latter point. However, it appears from the 
enclosure from the Commandant of the Marine Corps that trans- 
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portation of the officer’s household effects from Los Angeles, Cal- 
ifornia to San Diego, California, is still desired, and if authorized, 
he requests that he be advised “under which of the two orders the 
right to such shipment is held to accrue.” 

Since the right to transportation of household effects incident to 
a change of station accrues upon the issuance of orders to make such 
a change, the officer was entitled to ship his household effects between 
the points involved (not to exceed the cost from the old station to the 
new) incident to the orders of April 18, 1947. Upon the issuance of 
orders relieving the officer from duty at the new station, and shipment 
thereto not having been made under the orders of April 18, 1947, said 
orders, while available for combining with other orders, may not be 
regarded as supporting a shipment of household effects to a former 
(now the last) duty station. However, for the reasons indicated under 
question No. 1, above, the shipment may be authorized incident to the 
orders of May 16, 1947, relieving the officer from active duty, if proper 
provision is made therefor under the uniform regulations. Hence, if 
the new regulations are similar to those heretofore promulgated, the 
answer to your second question likewise is in the affirmative. 

Since, as stated above, the transportation of dependents has been 
authorized generally between points other than duty stations provided 
the cost is no greater than from the old duty station to the new, and 
since upon relief from active duty the transportation of dependents 
of retired and reserve personnel is authorized from the last station 
to home of record or between other points at no greater cost, there 
appears no cogent reason why such latter transportation should be 
denied because of the coincidence of the “other point” being the station 
at which active duty was performed prior to the orders to inactive 
duty. Accordingly, you are advised that upon orders to inactive duty, 
the dependents of reserve and retired officers, not then at the home 
of record of the personnel involved, are authorized to travel at public 
expense to points including the last duty station of such personnel, 
not to exceed the cost from last station to home. 


(B-70323) 


COMPENSATION—WAGE BOARD EMPLOYEES—WAGE ADJUSTMENT AS 
CONSTITUTING ALLOCATION OR REALLOCATION 


Changes in job description or designation made by wage boards or other wage- 
fixing authority in fixing and adjusting wages of certain employees to 
accord with wages paid locally in private industry are not to be regarded 
as an allocation or reallocation of positions to higher grades or the creation 
of new positions within the meaning of section 400 of the Second Deficiency 
Appropriation Act, 1947, prohibiting the use of appropriations for personal 
services to pay any increased costs resulting from the allocation or realloca- 
tion of positions or the creation of new positions, so that wage increases 
resulting therefrom may be placed in effect without regard thereto. 
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Comptroller General Warren to the Secretary of the Treasury, October 31, 1947: 


Reference is made to your letter of October 8, 1947, in which you 
request decision whether section 400 of the Second Deficiency Appro- 
priation Act of 1947, Public Law 76, 80th Congress, approved May 26, 
1947, 61 Stat. 118, prohibits the placing in effect of certain increases 
(including increase in night differential) recommended by the Treasury 
Department Wage Board for certain field employees of the Bureau of 
the Mint whose wages are adjusted from time to time to accord with 
wages paid locally in industry for similar work. Your doubt in the 
matter appears to arise because of the stated view of your Department 
that the words, “allocation or reallocation,” appearing in that section 
primarily have reference to positions under the Classification Act, 
42 Stat. 1488, as amended, it not being clear to you that Congress 
intended to stultify long-established wage board procedures. 

You call attention to the fact “that the wage board recommendation 
is based upon a reexamination of the job descriptions of the employees 
in question, a rewriting of those descriptions in numerous cases, and 
a change in the designations of certain jobs.” ° 

Section 400 of the referred-to statute provides: 

Sec. 400. No appropriation or fund made available by this or any other appro- 
priation Act to the executive departments and establishments, including corpora- 
tions, for personal services shall be available to pay any increased cost resulting 
from the allocation or reallocation hereafter of a position to a higher grade, or 
resulting from the creation of a new position, if such increased cost would result 
in an increase in the total obligations on an annual basis under such appropriation 
or fund: Provided, That this prohibition shall not apply to the initial creation of 
positions to carry out new programs or functions for which specific appropriations 
are made available. 

While, during the legislative consideration of that section, Con- 
gressional debate largely was concerned with positions under the 
Classification Act of 1923, as amended, a study of that history fails 
to disclose anything in the Congressional debates, the Committee 
reports, or elsewhere, which would indicate an intent to confine the 
application of the provisions of that section solely to positions which 
are required to be classified in accordance with the provisions of the 
Classification Act of 1923, as amended. That section is broad enough 
to cover all positions in the Executive departments and establishments 
regardless of the basic statutory authority pursuant to which such 
positions are classified or graded. However, where wages are adjusted 
from time to time as the result of the action of a wage board or other 
wage fixing authority to accord with wages paid locally in private 
industry for similar work and, in the process of fixing such wages, it is 
determined that the job descriptions of some employees are to be re- 
written to describe duties actually performed and a change is made in 
the designation of certain jobs, such changes in job description or 
designation are not required to be regarded as an allocation or re- 
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allocation of positions to higher grades or the creation of new positions 
within the meaning of section 400, supra. Rather, they are to be re- 
garded as part of the ordinary function of wage fixing under the wage 
board procedure. I find no indication in that section or its legislative 
history of any Congressional intention to affect in any way the wage 
board procedure for fixing and adjusting the wages of certain Govern- 
ment employees to correspond to the wages paid persons engaged to do 
similar work in private industry. 

Specifically, I find nothing in section 400, supra, which prohibits the 
placing in effect of the wages proposed in the wage board recommen- 
dations for certain field employees of the Bureau of the Mint. 


(B-70406) 


LEAVES OF ABSENCE—ANNUAL—ACCRUAL—“WHEN ACTUALLY EM- 


PLOYED” EMPLOYEES—HOLIDAY AS AFFECTING CONTINUITY OF 
MONTH OF SERVICE 


An employee appointed on a “when actually employed” basis for a definite period 
of time who rendered service on every workday of his first month of service, 
but failed to work and receive compensation for the last day of his service 
month because it was a holiday on which no services were required, need 
not be regarded as having broken the continuity of his month of service, a 
“period in a pay status,” as defined by Civil Service Regulations, so as to 
preclude the accrual of annual leave for such month of service. 


Comptroller General Warren to Betty E. Johnson, Department of Commerce, 
October 31, 1947: 


Consideration has been given your letter of October 15, 1947, 
requesting to be informed whether, in view of the facts and circum- 
stances hereinafter stated, you properly may certify the voucher 
therewith enclosed in favor of David London, covering lump-sum 
leave payment for 20 hours’ accrued leave. 

It appears from your submission that Mr. London was a WAE 
employee who had been appointed June 5, 1947, and served through 
July 15, but actually did not work on July 4, the date his first month 
of service would have been completed, and you are in doubt whether 
the failure to work and receive compensation for the 4th of July, a 
holiday, broke the continuity of service so that he was not in a pay 
status for one month as required by the leave regulations to entitle 
him to leave benefits. You quote from Z1, section 451, of the Federal 
Personnel Manual, in which the month of service is defined as “a 
period in a pay status covering a full calendar month.” 

In 18 Comp. Gen. 400, at page 402, with reference to applying the 
rule that leave could not be granted to indefinite employees on a WAE 
basis except for periods of continuous service of one month or more 
it was stated “continuous service of such employees means an actual 
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pay or duty status during the entire daily tour of duty on every work 
day of the month.” 

The inclusion in the Civil Service definition of a month as consti- 
tuting “a period in a pay status” reasonably may not be viewed as 
requiring that the employee receive compensation for every day of 
the month as no payments are made for Saturdays, or Sundays, under 
the Federal Employees Pay Acts of 1945 and 1946, unless the employee’ 
actually is required to work on those days. Accordingly, the ruling in 
18 Comp. Gen. 400, 402, supra, appears equally applicable at this time 
and under that ruling the employee in question need not be viewed as 
having broken the continuity of his month of service by his failure 
to work or receive compensation for July 4, a holiday, on which no 
services were required. 

The voucher, which is returned herewith, may be certified for pay- 
ment, if otherwise correct. 


(B-68295) 


MILEAGE—RELEASE FROM ACTIVE DUTY—TRAVEL BY WAY OF 
SEPARATION CENTERS OTHER THAN THAT NEAREST HOME 


A Naval Reserve officer who, pursuant to orders directing his release from active 
duty, traveled to his home by way of a separation center other than that 
designated as serving the area in which his home is located should not have 
been paid mileage for the distance so traveled in excess of that had the officer 
proceeded to his home by way of the nearest separation center, where the 
information before the disbursing officer at the time mileage payment was 
made was such as to put him on notice, or at least on inquiry, that the orders 
were issued for the personal convenience and benefit of the officer. 


Comptroller General Warren to the Secretary of the Navy, November 4, 1947: 

There has been considered your letter of July 24, 1947, concerning 
exceptions taken by the Audit Division of this Office in the accounts of 
disbursing officers at officer separation centers for payments of mileage 
to officers of the Naval Reserve for travel to such separation centers, in 
connection with their release from active duty, where such payments 
are in excess of the mileage to the separation center nearest to the 
officer’s home of record at the time he entered on active duty. 

The particular exception referred to in your letter, which is stated 
to be representative of exceptions being received by disbursing officers, 
involves a payment of mileage to Joseph P. Morgan, ensign, U. S. 
Naval Reserve, on voucher 3382, August 1946 account of Lieutenant B. 
A. Mago, U.S. Navy, under orders dated May 31, 1946, directing the 
officer to proceed from Pearl Harbor, Territory of Hawaii, to the sepa- 
ration center at New York, New York, and report to the commanding 
officer at that station for temporary duty, and upon completion of such 
duty to proceed to his home for release from active duty. Attached to 
the said voucher is a copy of seventh endorsement of the U. S. Naval 
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Personnel Separation Center (Officer), New York, New York, dated 
about August 5, 1946, which shows that the officer stated that he was 
called to active duty from Tulsa, Oklahoma; that his official residence 
at the time he was called to active duty was Tulsa, Oklahoma, but that 
his “present address” (when released from active duty) was 124 Wash- 
ington Place, New York, New York. On the basis of such informa- 
‘ tion, an exception was issued by the Audit Division as follows: 

Credit for $91.21 paid to Joseph P. Morgan 454696 Ens. will be withheld or 


a charge will be raised in your next statement of settlement for the reason 


stated below unless a satisfactory explanation is promptly made or the amount 
deposited : 


Paid mileage from San Francisco, California to New York, New York—$245.67. 

Allowed OMT San Francisco, California to Memphis, Tennessee 2299 miles at 
.06 less 982 miles land grant at .08—$154.46. 

Bureau ‘of Personnel directive provides that upon separation officer will be 
ordered to separation center serving the address to which he is entitled to be 
returned upon separation from the service. Alnav 234—45. 

Separation center serving officer's home of record at time of call to active duty 


was Memphis, Tennessee. 

In requesting removal of the exception in that and similar cases, 
it is stated that the demobilization of naval personnel required that 
the processing of large numbers of personnel for separation be accom- 
plished as expeditiously as possible; that it was essential that the 
work load be distributed among the established separation centers 
and that there be a general delegation of authority, especially in con- 
nection with writing release orders; that in certain instances separa- 
tion centers nearest the oflicer’s home of record were overcrowded, 
thereby necessitating routing officers to a separation center other than 
that nearest their homes; and that it was realized that in some cases 
officers might be ordered to separation centers other than the one 
nearest their homes of record, but that it was not intended that the 
individual be penalized by reason of such administrative errors. How- 
ever, it also is stated that the order-writing commands did not have 
personnel records available to establish the officers’ homes of record 
at the time they were called to active duty and, therefore, it became 
necessary to authorize the acceptance of a certificate from each officer 
certifying as to his home of record at the time called to active duty. 
In view of such circumstances, it is requested that “in the absence of 
evidence imputing fraud, collusion or criminality to the disbursing 
officers,” that the exceptions be removed and the payments passed to 
credit. 

Under ordinary circumstances, an officer who, pursuant to orders, 
travels to his home by way of a separation center other than that desig- 
nated as serving the area in which his home is located would be entitled 
to mileage for the distance so traveled, even though it may exceed the 
distance involved had the officer proceeded to his home by way of the 
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nearest separation center, provided that such excess travel was not 
directed primarily for the convenience of the officer rather than for 
the convenience of the Government. In the particular case here in- 
volved, the officer was detached from duty at Pearl Harbor, Territory 
of Hawaii, and directed upon arrival in the United States to report to 
the Officer in Charge, nearest Officer Intake Station (presumably San 
Francisco, California), and thence to the separation center at New 
York, New York. From information attached to the voucher it 
appears that after arrival at the Separation Center, New York, New 
York, the officer certified that his official residence and place from 
which he was called to active duty was Tulsa, Oklahoma, but that 
his “present” address was 124 Washington Place, New York, New 
York. Such information (which apparently was before the dis- 
bursing officer prior to payment) was sufficient to put the disbursing 
officer on notice, or at least on inquiry, that the order directing travel 
to the New York separation center instead of the Memphis separa- 
tion center, contrary to administrative instructions, was for the per- 
sonal convenience and benefit of the officer and not for the convenience 
of the Government or the necessities of the naval service. Accord- 
ingly, the exception in such case, and in similar cases where the dis- 
bursing officer is chargeable with notice, will be continued on the 
present record in the absence of facts establishing in each case that 
the excess travel was not directed for the personal convenience of the 
officer involved. However, such payments made within the period 
covered by the relief act of July 26, 1947, Public Law 248, 61 Stat. 
493, enacted subsequent to the submission of the present matter, will 
be considered under the provisions of that act upon receipt of informa- 
tion from the Navy Department necessary thereunder. 


(B-70546) 


TRANSPORTATION—HOUSEHOLD EFFECTS—SHIPMENT FROM FIRST 
TO ULTIMATE STATION IN SUCCESSIVE CHANGES OF STATION 


An employee who was ordered from one official station to another and who, before 
shipment of his household effects to such new station, was transferred to a 
third station to which shipment was made within the two-year allowable 
period is entitled, under Executive Order No. 9805 issued pursuant to the 
administrative expense statute of August 2, 1946, to reimbursement on a com- 
muted basis for shipment from the first to the third station, only, based upon 
the short-line distance between such points, irrespective of the actual cost of 
such single shipment. 


Comptroller General Warren to M. E. Fisher, Department of Agriculture, 
November 7, 1947: 


Reference is made to your letter of October 15, 1947, requesting 
decision whether under the facts and circumstances hereinafter set 
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forth you are authorized to certify for payment the voucher therewith 
transmitted in favor of Byron L. Doneen in the amount of $140.80, 
claimed to be due for the transportation of his household effects in 
addition to the amount previously paid. 

It appears that travel orders were duly issued, transferring Mr. 
Doneen’s headquarters from Olympia, Washington, to Portland, 
Oregon, April 7, 1947, and from Portland to Watsonville, California, 
June 9, 1947. Both orders included authorization for the transporta- 
tion of his household effects, but they were not moved from Olympia 
until after the transfer to Watsonville in July-September, 1947, when 
they were moved directly from Olympia to Watsonville. It further 
appears that the employee submitted a claim for reimbursement upon a 
commuted basis as though his household effects had been moved in two 
shipments, one from Olympia to Portland and the other from Portland 
to Watsonville, but that the amount administratively allowed was 
based upon the commuted rate for one shipment between Olympia and 
Watsonville, and it is the amount of $140.80 administratively dis- 


allowed that the employee now is reclaiming, asserting actual ex- 


penditures aggregating $93.17 more than allowed administratively. 
Sections 8, 12, and 13 of Executive Order 9805 provide, in pertinent 
part, as follows: 


Sec. 8. Origin and destination of shipment.—The expenses of transportation 
authorized hereunder or reimbursement on a commuted basis within the con- 
tinental United States shall be allowable whether the shipment originates at 
the employee's last official station or at some previous place of residence, or 
partially at both, or whether the point of destination is the new official station 
or some other point selected by him, or both: Provided, That the cost to the 
Government shall not exceed the cost of shipment in one lot by the most economi- 
cal route from the last official station to the new. * * * 

* * * * * * *x 

Sec. 12. Commutation of erpenses.—In lieu of the payment of actual expenses 
of transportation, packing, crating, temporary storage, drayage, and unpacking 
of household goods and personal effects in the case of transfers between points 
within the continental United States, reimbursement shall be made to the em- 
ployee on a commutated basis at rates per hundred pounds as fixed by zones in 
Schedule A which is attached to and made a part of these regulations. The 
amount payable shall be the product of the applicable rate and the net weight 
of household goods and persona! effects actually shipped by carrier for the em- 
ployee (within the weight limitation prescribed by section 16 hereof). Govern- 
ment bills of lading shall not be used. 

Sec. 13. Schedule of rates —The schedule of rates is predicated on zones con- 
sisting of mileage blocks. The application of the schedule will require a de- 
termination of the short-line highway distance between the points which may 
be authorized under these regulations, and in accordance with the provisions of the 
Household Goods Carriers’ Bureau Mileage Guide No. 4, Motor Freight-In- 
terstate Commerce Commission No. 27, or successive reissues thereof. If the 
rate is not shown on the schedule for the actual distance stated in such mileage 
guide, the rate shown for the next greater distance shall apply. 


The foregoing provisions of sections 8 and 12 are very similar to those 
formerly contained in sections 11 and 12 of Executive Order 8588, as 


ee 


Ent 
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amended by Executive Order 9122. In 20 Comp. Gen. 568, it was 
held by this Office: 


Under section 12 of Executive Order No. 8588, dated November 7, 1940, an 
employee whose household effects are authorized to be shipped at Government 
expense has a period of 6 months within which to begin the shipment, and if 
his station is changed twice within 6 months and the second change occurred 
before his effects were shipped from the first station, the effects may be shipped 
from the first to the third station at Government expense, even though the cost 
of transportation is greater from the first station than from the intermediate 
station. 


In decision of October 24, 1942, B-28260, it was stated: 


* ¥* * provided only that the shipment begins within six months (or any 
extension thereof up to two years) of the effective date of the first transfer, there 
ean be no question but that shipment directly from a previous post to the ultimate 
destination is proper, upon the presumption that such course would be of ad- 
vantage to the Government, as compared to the several separate shipments 
which could have been made. * * * 

As the household effects in this case were shipped directly between 
Olympia and Watsonville, within the allowable two years from effec- 
tive date of first transfer, the proper rate for allowance is the com- 
muted rate for a single shipment between these two points. Since 
the act of August 2, 1946, Public Law 600, 60 Stat. 806, and the regu- 
lations thereunder embodied in the above Executive Order 9805, 
require reimbursement for transportation of household effects to be 
upon a commutated basis, based upon the short line distance between 
the two points involved and make no exception based upon the actual 
cost of such a shipment, it follows that there is no lawful basis for the 
payment to Mr. Doneen of the additional amount now claimed. 

The voucher, which is returned herewith, may not be certified for 
payment. 


(B-69694) 


SIX MONTHS’ DEATH GRATUITY PAY—EFFECT OF DESERTION STATUS 
AT TIME OF DEATH 


The six months’ death gratuity authorized to be paid by the act of June 4, 1920, as 
amended, upon a Navy enlisted man’s death at the rate of pay received 
at the date of death, is not payable in the case of an enlisted man who com- 
mitted suicide while in a deserter status when he was not receiving or entitled 
to pay, notwithstanding the opinion of the Bureau of Medicine and Surgery 
that such man was insane from the time he commenced his unauthorized 
absence to the date of death. 


Comptroller General Warren to the Secretary of the Navy, November 12, 1947: 

I have your letter of September 15, 1947, requesting decision as to 
whether Mrs. Amelia Saavedra Cordova is entitled to payment of the 
six months’ death gratuity authorized under the act of June 4, 1920, 
41 Stat. 824, as amended, 34 U.S. C. 943, by reason of the death of her 
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husband, Levi Amos Cordova, fireman first class, United States Navy, 
under the circumstances hereinafter stated. 

The enclosures submitted with your letter show that Mr. Cordova, 
an enlisted man in the Regular Navy, was absent over leave from June 
8, 1946, to July 9, 1946; that on the latter date he was declared a 
deserter from the United States Navy Receiving Station, Seattle, 
Washington; and that he died in Los Angeles, California, July 19, 
1946, as a result of “Strangulation by hanging.” A report from the 
Commandant, United States Naval Base, Terminal Island, San Pedro, 
California, dated July 29, 1946, states that Cordova was not in line 
of duty at the time of his death, having been declared a deserter July 
9, 1946, and remaining absent without leave until his death, therefore, 
was in a non-pay status and that he “met his death by suicide.” A 
supplemental report dated October 15, 1946, from the Officer in Charge, 
U. S. Navy Recruiting Station, Albuquerque, New Mexico, which is 
based upon statements of a number of friends and relatives of the 
deceased, concludes that at the time of his death he may have been 
suffering from a mental and/or nervous condition caused by his combat 
experiences. A report from the Bureau of Medicine and Surgery 
dated November 25, 1946, states that “it is the opinion of this Bureau 
that the decedent was psychotic and therefore insane at the time he 
commenced his unauthorized absence and remained so until the com- 
mission of the act which resulted in his death.” 

The Judge Advocate General of the Navy after examining the entire 
record in the case concluded that Mr. Cordova was not in a pay status 
at the time of his death and, therefore, that his widow was not entitled 
to payment of the six months’ death gratuity. However, it is pointed 
out in your letter that such opinion was based upon a decision of this 
Office “rendered over twenty-two years ago” (A-6483, March 12, 1925, 
4 Comp. Gen. 750) holding that an enlisted man of the Navy who, 
without proper authority, absented himself from his organization, 
station or duty, was not entitled to pay and allowances during such 
absence, irrespective of responsibility or irresponsibility, and that such 
decision refers to “irresponsibility” and not “insanity.” Consequently, 
doubt is expressed as to whether the word “irresponsibility” as used 
in the said decision was intended to be synonymous with “insanity”, 
and, also, whether an enlisted man under the circumstances here in- 
volved may be regarded as in a pay status at the time of his death 
within the meaning of the act of June 4, 1920, as amended. 

The said act of June 4, 1920, 41 Stat. 824, as amended, 34 U.S. C. 
943, provides in part as follows: 


Immediately upon official notification of the death from wounds or disease, not 
the result of his or her own misconduct, of any officer, enlisted man, or nurse on 
the active list of the Regular Navy or Regular Marine Corps, or on the retired 








AT ACR a 


Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 971 


list when on active duty, the Paymaster General of the Navy shall cause to be 
paid to the widow, and if there be no widow, to the child or children, and if there 
be no widow or child, to any other dependent relative of such officer, enlisted man, 
or nurse previously designated by him or her, an amount equal to six months’ pay 
at the rate received by such officer, enlisted man, or nurse at the date of his or 
herdeath, * * * 

At the outset it is noted that although the act of June 4, 1920, has 
been amended and reenacted several times since its enactment in 1920— 
the last reenactment having occurred on March 29, 1944, 58 Stat. 129— 
the provision in the 1920 act authorizing the Paymaster General of 
the Navy to pay “an amount equal to six months’ pay at the rate re- 
ceived by such officer, enlisted man, or nurse at the date of his or her 
death,” has remained unchanged. 

The decision of March 12, 1925, 4 Comp. Gen. 750, referred to in 
your letter, involved the right of a guardian of a former enlisted 
man of the Navy to active duty pay on his account for the period from 
June 27, 1922, the date he absented himself from his vessel without 
authority, to October 9, 1923, the date the mark of desertion was re- 
moved and he was discharged from the Navy because of physical 
disability. ‘The Navy Department was unaware of the man’s where- 
abouts from June 27, 1922, to July 27, 1923, when notified that he was 
a “mental patient” in Boise, Idaho. The enlisted man was examined 
on August 20, 1923, by a naval medical board and found to be suffer- 
ing from “anemia, pernicious” origin in line of duty with mentality 
“below par.” Affidavits executed by three practicing physicians pur- 
ported to show that the enlisted man was “mentally irresponsible” 
at the time he absented himself from naval control and duty without 
authority and that such condition continued during the entire period 
of his absence. In disallowing the guardian’s claim for active duty 
pay during the period the enlisted man was absent without authority, 
it was stated : 

The laws and regulations governing the pay for an anlisted man in the 
Navy are to the effect that no pay or allowances accrue to such enlisted man 
who without proper authority absents himself from his organization, station, 
or duty, and such is the case where there is absence because of sickness or 
disability and irrespective of the condition being one of responsibility or 
irresponsibility. 

The enlisted man in that case apparently had not been declared 
insane by a court of competent jurisdiction, but it seems clear from the 
facts there involved that he was “mentally irresponsible” and that 
the word “irresponsible” was used in said decision to denote such 
mental condition. See, also,7 Comp. Gen. 812; 21 id. 845; and Merwin 
v. United States, 78 C. Cls. 561. 

In decision of October 30, 1928, 8 Comp. Gen. 217, it was held that 
under the said act of June 4, 1920, the gratuity was not payable in the 
case of a Navy enlisted man who was killed in an automobile accident 
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while absent without leave. That decision agreed with the conclusion 
of the Secretary of the Navy that the gratuity was not payable because 
the enlisted man was not in a pay status while absent without leave 
and, hence, had no rate of pay under the law at the time of his death 
on which to compute the death gratuity. In decision of October 16, 
1942, B-29310, to Lieutenant Colonel Carl Witcher, Finance Officer, 
United States Army (reconsidered June 29, 1943, at the request of the 
Secretary of War), it was concluded that under the six months’ death 
gratuity statute applicable to enlisted men of the Army, 10 U. S. C. 
903, which is similar to the Navy statute, an Army enlisted man who 
was absent without authority at the time of his death was not receiving 
or entitled to receive active duty pay, and, hence, had no rate of pay 
upon which to compute the six months’ death gratuity, although the 
man’s absence was administratively regarded as excused because he 
was “mentally unsound” at the time. Also, in decision of December 
15, 1939, B-6186, to Lieutenant Colonel William M. Dixon, Finance 
Officer, United States Army, there was considered the question of 
whether a six months’ death gratuity might be paid in the case of an 
enlisted man of the Army who was absent without authority from 
April 5 to April 14, 1939, the date of his death, since it appeared that 
he was “mentally unsound” at the time of his death. In that decision, 
after referring to 4 Comp. Gen. 750, supra, and 8 Comp. Gen. 217, 221, 
supra, it was held that since the enlisted man had no rate of pay under 
the law at the time of his death upon which to compute a death 
gratuity equal to six months’ pay, payment was not authorized. It 
may be noted, however, that this Office offered no objection to a sub- 
sequently proposed private bill for the relief of the widow of the 
Army enlisted man involved in that case, and that such relief bill was 
enacted into law and became Private Act No. 535, approved August 13, 
1940, 54 Stat. 1352, which directed the Secretary of War to pay the 
widow “such sum as would otherwise have been paid to said widow as 
a death gratuity * * * had the said Donald D. Elliott died while 
in a pay status.” 

Following the principles of those decisions, the enlisted man here 
involved was not receiving or entitled to receive pay on the date of 
his death, and, consequently, had no rate of pay upon which a death 
gratuity may be computed pursuant to the statute. Since the opinion 
that he was insane at the time he commenced his unauthorized absence 
and remained so until his death may not be viewed as restoring him 
to a pay status, it must be concluded that under existing law Mrs. 
Cordova is not entitled to payment of the six months’ death gratuity 
on the basis of the facts and circumstances stated. 
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FEES—REGISTRATION—GOVERNMENT LIABILITY 


The imposition of a registration fee prescribed by a State statute in connection 
with the use of outboard motors on boats required to be used in the discharge 
of authorized governmental functions constitutes an infringment of the right 
of the United States to conduct its activities free from State interference or 
control, and, accordingly, payment of such fee upon demand therefor by the 
State is not authorized. 


Comptroller General Warren to M. R. Scott, Department of Agriculture, Novem- 
ber 12, 1947: 


I have your letter of October 9, 1947, with enclosure, as follows: 


There has been presented to me for certification for payment the attached 
voucher in favor of the New Hampshire Public Service Commission covering 
boat registration plates for three outboard motors in the amount of $9.00. 

Section 3 of the “Laws of New Hampshire and Rules Governing the Operation, 
Equipment and Navigation of Boats” states that ‘No person shall operate upon 
any waters of the State * * * a commercial or private boat unless said boat 
has been registered * * *. In case of boats propelled by outboard motors the 
motor itself shall be registered and not the boat. The presence of an outboard 
motor in condition for operation, attached to a hull afloat on the public waters 
of the State shall be prima facie evidence that such boat or motor requires 
registration.” 

The Public Service Commission of New Hampshire has advised this office that 
State law permits no exceptions and any person operating an outboard motor 
which has not been properly registered is liable to fine in accordance with State 
law. 

In the performance of work authorized under current appropriations the use of 
boats propelled by outboard motors is necessary but unless we can obtain proper 
registration it appears that under State interpretation we must refrain from 
using these boats. 

It being a well settled rule that a State may not impose a tax on the United 
States and since this regislation fee might be considered a tax and involves no 
work or service, the propriety of payment is questioned. Will you please advise 
me if this voucher, if otherwise correct, may be certified for payment in its 
present form. : 


As indicated by you, it is a well established principle that the States 
have no power by taxation or otherwise to retard, impede, burden, or 
in any manner control the operation of the constitutional laws enacted 
by the Congress to carry into effect the powers vested in the Federal 
Government. See McCulloch v. Maryland, et al.,4 Wheat. 316; Ohio v. 
Thomas, 173 U.S. 276, Johnson v. Maryland, 254 U.S. 51. Also, see 
the comparatively recent decision in the case of Mayo, et al. v. United 
States, 319 U. S. 441, 445, wherein the Supreme Court of the United 
States said: 

Since the United States is a government of delegated powers, none of which 
may be exercised throughout the Nation by any one state, it is necessary for 
uniformity that the laws of the United States be dominant over those of any 
state. Such dominancy is required also to avoid a breakdown of administration 
through possible conflicts arising from inconsistent requirements. The suprem- 
acy clause of the Constitution states this essential principle. Article VI. A 
corollary to this principle is that the activities of the Federal Government are 


free from regulation by any state. No other adjustment of competing enactments 
or legal principles is possible. 
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Here it appears that the Forest Service is required to use boats 
propelled by outboard motors in the discharge of its authorized func- 
tions in the State of New Hampshire, and it is obvious that the im- 
position of the registration fee prescribed by the State statute in con- 
nection with the operation of such boats infringes the right of the 
United States to conduct its activities free from State interference 
or control. Consequently, it must be held that there is no legal basis 
for the demand of the State of New Hampshire for the payment of the 
fees here in question. Compare 21 Comp. Gen. 769 and cases cited 
therein in which it was held that there is no authority of law for 
payment from public funds of a fee for a license tag required by a 
State on a Government vehicle. 

Accordingly, you are advised that certification for payment of the 
instant voucher, which is returned herewith, is not authorized. 


(B~70497) 


TRANSPORTATION—HOUSEHOLD EFFECTS—INTRA-CITY MOVEMENTS 
UNDER MISSING PERSONS ACT 


Section 12 of the Missing Persons Act, authorizing the shipment of household 
effects of any person officially reported as injured, dead, missing, etc., as 
the result of military or naval operations, “to the official residence of rec- 
ord” of such person or, upon application, “to such other locations” as may 
be administratively determined, may not be regarded as authorizing the 
movement of household effects at Government expense in or within the 
immediate vicinity of the city designated as the home of record, or from 
one residence to another in the city selected by dependents in preference 
to the home of record. 


Comptroller General Warren to Col. Carl Witcher, U. S. Army, November 12, 
1947: 

There has been received by indorsement of October 17, 1947, your 
request of October 8, 1947, for decision as to whether payment is 
authorized on a voucher submitted therewith in favor of Mrs. Carolyn 
Long Williams, widow of Lieutenant Colonel Lyman O. Williams, de- 
ceased, for reimbursement of the cost of packing and moving approxi- 
mately 7,500 pounds of household effects from one residence to an- 
other in Augusta, Georgia, on or about March 5, 1946. 

The record shows that under date of May 23, 1945, Lieutenant Col- 
onel Williams, Infantry, U. S. A., was reported killed in action in 
the Pacific Ocean area on April 2, 1945. It is shown that the officer’s 
home of record upon entering the service was Easley, South Caro- 
lina, and that his dependents occupied premises at 2720 Henry Street, 
Augusta, Georgia, from September, 1942, until on or about March 5, 
1946, when the claimant had the Carey F. Weathers Transfer and 
Storage Company, Augusta, Georgia, pack and haul said household 
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effects from her residence at 2720 Henry Street, to 802 Highland Ave- 
nue in that city, at a personal expense of $75.75. 

Section 12 of the act of March 7, 1942, 56 Stat. 143, 146, provides: 

The dependents and household and personal effects of any person on active 
duty (without regard to pay grade) who is officially reported as injured, dead, 
missing as the result of military or naval operations, interned in a neutral 
country, or captured by the enemy, may be moved (including packing and un- 
packing of household effects) to the official residence of record for any such 
person, or, upon application by such dependents, to such other locations as may be 
determined by the head of the department concerned or by such person as he 
may designate, by the use of either commercial or Government transportation: 
Provided, That the cost of such transportation, including packing and unpacking, 
shall be charged against appropriations currently available. 

In reference to the above-quoted statute, paragraph 5), section XIV, 
War Department Circular No. 140, dated May 12, 1945, provides: 

Applications for transportation of household and personal effects, if other- 

wise authorized, will be approved by the Chief of Transportation when it 
appears that the applicant is the proper custodian of such effects and when, if 
shipment is desired to a location other than the official residence of record, 
reasonable justification exists for shipment to such location. 
Further, paragraph 7 of said War Department Circular No. 140 pro- 
vides that persons who make shipment at personal expense are entitled 
to reimbursement to the extent that transportation would have been 
authorized at Government expense. 

Under the above-quoted provisions of the statute and regulations, 
the household effects of persons covered thereby may be moved (in- 
cluding packing and unpacking), by the use of either commercial or 
Government transportation, to the official residence of record of such 
military personnel or, upon application, to such other locations 
selected by the dependents of said military personnel as may be ap- 
proved by the Chief of Transportation. Thus, while said statute 
makes specific provision for the movement of household effects “to the 
official residence of record”, or “to such other locations” as determined 
by the Secretary of War, or by such person as he may designate, there 
is no apparent statutory intent to authorize the movement of house- 
hold effects at Government expense in or within the immediate vicinity 
of the city designated as the home of record. Hence, it would seem 
to follow that there is no authority for such movement of household 
effects from one place to another within the city selected by de- 
pendents in preference to the official home of record. The decisions 
of the accounting officers consistently have construed the earlier 
statutes authorizing the transportation of household effects of military 
and naval personnel as providing no authority for the hauling of 
household effects from one location to another at the same station or 
from one residence to another in the same city or adjacent area. 2 
Comp. Gen. 344; 13 id. 210; A-53081, dated February 15, 1934; 
B-35061, July 28, 1943; B-43887, September 21, 1944; and B-53177, 
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November 19, 1945. The rule so established would appear to be 
equally applicable to movements of household effects under the 
provisions of said act of March.7, 1942. 

Accordingly, it must be concluded that payment on the voucher, 
which is retained in the files of this Office, is not authorized. 


(B-56092) 


CHECKS—CASHING—USE OF PUBLIC MONEYS BY VETERANS’ 
CANTEEN SERVICE 


In the absence of specific authority in the act of August 7, 1946, establishing a 
Veterans’ Canteen Service in the Veterans’ Administration, authorizing the 
use of public money for the cashing of checks, etc., a canteen officer may not, 
pursuant to proposed regulations under section 2 (i) of the act, use public 
funds coming into his custody and possession—either from appropriation 
allocations or as income from operations—to cash checks for members and 
patients of Veterans’ hospitals and homes in contravention of the provisions 
of section 3639, Revised Statutes, respecting the safekeeping of public 
funds. ; 


Comptroller General Warren to the Administrator of Veterans’ Affairs, Novem- 
ber 13, 1947: 

Reference is made to letter of September 15, 1947, from the Acting 
Administrator, requesting to be advised as to whether there is any 
objection by this Office to the promulgation of a regulation pursuant 
to the act approved August 7, 1946, 60 Stat. 887, establishing a Vet- 
erans’ Canteen Service in the Veterans’ Administration, which regu- 
lation would provide as follows: 

* * * Government checks, Cashier checks, travelers checks, postal money 
orders and express money orders may be cashed by the Veterans Canteen Service at 
the discretion of the Canteen Officer and to the extent that funds are available 
for all properly identified patients and members of the hospital or center in 
accordance with procedures established by the Director, Veterans Canteen Serv- 
ice. Personal checks of patients and members also may be cashed to the extent 
that funds are available in amounts not to exceed the limitations prescribed 
by the Veterans Canteen Service. 2 

Section 2 (i) of the act, 60 Stat. 888, involved authorizes the Admin- 
istrator of Veterans’ Affairs— 

To make such rules and regulations, not inconsistent with the provisions of 
this Act, as he considers necessary or appropriate to effectuate its purposes. 

Section 1 thereof, 60 Stat. 887, provides that the Veterans’ Canteen 
Service is established— 

* * * for the primary purpose of making available to veterans of the 
armed forces of the United States who are hospitalized or domiciled in hospitals 
and homes of the Veterans’ Administration, at reasonable prices, articles 
of merchandise and services essential to their comfort and well-being. 

Both House and Senate reports on the bills which were adopted 
(House Report No. 2432 and Senate Report No. 1701, 79th Congress) 


recommended enactment of those provisions “to the end that our 
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hospitalized and domiciled veterans may have the same high stand- 
ards of canteen service to which they became accustomed while serv- 
in the armed forces.” I am informed that the cashing of checks 
under restrictions approved by commanding officers was included 
among the services generally furnished by Army exchanges as a 
normal incident to their activities, exchange officers being authorized 
to use exchange funds for that purpose by the provisions of AR 210- 
65, paragraph 20 (c) (9). Also, there has been noted your statement 
that “The private concessionaires who operated in Veterans hospitals 
and homes furnished a check-cashing service to the members and 
patients of these hospitals and homes.” Thus, while the cashing of 
checks, etc., appears to have been an accepted practice in the case 
of Army exchanges and veterans’ hospitals, it is to be observed that 
exchange funds rather than strictly public funds were used in the 
exchanges and that private concessionaires appear to have assumed 
responsibility for the practice in the case of veterans’ hospitals. 

The provisions of the act establishing the Veterans’ Canteen Service 
are to be carried out from funds appropriated by the Congress pur- 


suant to section 4 of the said act, 60 Stat. 889, which provides as 
follows: 


To finance the establishment, maintenance, and operation of the Service there 
is hereby authorized to be appropriated from time to time such amounts as 
are necesary to provide for (a) the acquisition of necessary furniture, furnish- 
ings, fixtures, and equipment for the establishment, maintenance, and opera- 
tion of canteens, warehouses, and storage depots; (b) stocks of merchandise 
and supplies for canteens and reserve stocks of same in warehouses and 
storage depots; (c) salaries, wages, and expenses of employees; (d) adminis- 
trative and operation expenses; and (e) adequate working capital for each 
canteen and for the Service as a whole. Amounts appropriated under the 
authority contained in this Act and all income from canteen operations be- 
come and will be administered as a revolving fund to effectuate the provisions 
of this Act. 


In accordance with such authority, it appears that the sum of 
$4,000,000 was appropriated by the Third Deficiency Appropriation 
Act, 1946, 60 Stat. 600, 615, and that the additional sum of $965,000 
was appropriated by the Independent Offices Appropriation Act, 1948, 
Public Law 269, approved July 30, 1947, 61 Stat. 606. Hence, there 
seems to be little question but that the funds which come into the 
custody and possession of the canteen officer—either through alloca- 
tions from the appropriations which have been made or as income 
from canteen operations—are public moneys. 

Section 3639 of the Revised Statutes (31 U. S. C, 521) provides, 
in part, as follows: 

* * * all public officers of whatsoever character, are required to keep 
safely, without loaning, using, depositing in banks, or exchanging for other 
funds than as specially allowed by law, all the public money collected by them, 


or otherwise at any time placed. in their possession and custody, till the same 
796802—48———_20 
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is ordered, by the proper Gaver or officer of the Government, to be trans- 
ferred or paid out * 


Also, see 31 U.S. C. 543. 

The cashing of checks by a canteen officer from public moneys in his 
custody and possession for the primary benefit of veterans would, of 
course, constitute a use or exchange thereof for other funds and would 
appear to be contrary to the above-quoted provision of the Revised 
Statutes unless such practice is specially allowed by law. That the 
use of public moneys for the cashing of checks has been considered as 
prohibited by the aforesaid provision of law is evidenced by the fact 
that specific statutory authority has been required in those instances 
where such practice has been permitted. See, in this connection, sec- 
tion 5 of the act of May 26, 1930 (46 Stat. 382,16 U. S. C. 17 (d)), 
authorizing the cashing of travelers’ checks or other forms of money 
equivalent when tendered in payment of license fees charged at na- 
tional parks; the act of July 15, 1939 (53 Stat. 1043, 34 U. S. C, 552), 
authorizing commissary stores or ships’ stores located outside the 
continental limits of the United States to cash certain types of checks; 
and the act of December 23, 1944 (58 Stat. 921, 50 U. S. C. Appendix 
1705), authorizing disbursing officers to cash and negotiate checks 
under the conditions set forth therein. Consequently, while it is 
recognized that the authority vested in the Administrator of Veterans’ 
Affairs under section 2 (i) of the Veterans’ Canteen Service Act, 
quoted above, necessarily is broad, I feel that such authority does not 
extend to the establishment by regulation of a practice prohibited by 
a specific provision of law. 


(B-70194) 


COMPENSATION—PERIODIC WITHIN-GRADE ADVANCEMENTS— 
EFFECTIVE DATE 


Where, on July 1, 1945, the effective date of the within-grade salary advancement 
provisions of the Federal Employees Pay Act of 1945, the reallocation of an 
employee’s position to the next higher grade became effective without result- 
ing in an increase in compensation—the employee having received the maxi- 
mum salary for his former grade—the salary advancement of the employee 
to the second step of the higher grade properly was made effective beginning 
with the pay period commencing July 1, 1945, provided all other conditions 
of the statute governing within-grade advancements had been met. 22 Comp. 
Gen. 336, distinguished. 


Comptroller General Warren to the Administrator of Veterans’ Affairs, Novem- 
ber 14, 1947: 


Reference is made to your letter of October 9, 1947, relative to a type 
of case in which question has been raised as to the effective date of 


within-grade promotions under the Federal Employees Pay Act of 
1945, 59 Stat. 295, 299. 
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The example cited in your letter covers the case of an employee who 
served at the maximum salary rate in grade P-1 ($2,600) for several 
years prior to July 1, 1945. As the result of a reallocation of his 
position to grade P-2 effective July 1, 1945, the employee was advanced 
to the minimum salary rate in that grade ($2,980 per annum). Since 
the maximum salary rate of grade P-1 as increased by the Federal 
Employees Pay Act of 1945, effective July 1, 1945, also was $2,980 per 
annum, no increase in compensation resulted from the reallocation. 
Therefore, the said employee not having received an equivalent in- 
crease of compensation for more than 12 months next preceding the 
date his position was reallocated, and all other conditions of the 
statute governing within-grade salary advancements having been com- 
plied with, his salary was increased on July 1, 1945, to the second step 
within the salary range of grade P-2 ($3,090). You request a decision 
whether the within-grade promotion in that case properly was effective 
on July 1, 1945, or at the beginning of the next pay period, July 15, 
1945. 

In decision of October 10, 1942 (22 Comp. Gen. 336), one of the 
decisions referred to in your letter, it was held that automatic promo- 
tions under the act of August 1, 1941 (55 Stat. 613), became effective 
at the beginning of the quarter following the quarter during which 
all the conditions specified by the statute became fixed and accrued. 
Applying that rule to the facts considered in said decision, an employee 
who had served at the maximum salary rate of his grade for more 
than 18 months and who became eligible for within-grade promotion 
on the first day of the current quarter by reason of his promotion to 
a new position at the minimum rate of the next higher grade, not 
having met the conditions of the act until after the beginning of the 
current quarter, within-grade promotion in his case was not effective 
until the beginning of the following quarter. 

In the instant case, however, there is not involved a promotion to 
a new position. On the contrary, the employee’s advancement to a 
higher grade resulted automatically from an upward reallocation of 
his old position. Therefore, at the very beginning of July 1, 1945, 
two forces operated simultaneously upon his salary status, namely, 
the reallocation of his position on one hand, and the within-grade 
promotion provisions of the Federal Employees Pay Act of 1945 on 
the other. Thus, assuming all other conditions of the statute such 
as efficiency rating, conduct, etc., were met, it appears that the employee 
properly was advanced to the second salary step of grade P-2 at the 
beginning of the pay period on July 1, 1945. 

Your submission is answered accordingly. 
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(B-70313) 


TRANSPORTATION—HOUSEHOLD EFFECTS—EXTENT OF 
REIMBURSEMENT ON COMMUTED BASIS 


The specific provision in section 1 of the administrative expense statute of 
August 2, 1946, authorizing reimbursement for shipment of household effects 
on permanent change of station upon a commuted basis in lieu of payment 
of actual expenses, while in irreconcilable conflict with the act of March 3, 
1875, providing, generally, for the allowance of actual expenses, only, in 
connection with such shipments, is to be regarded as controlling, so that 
an employee is entitled to be reimbursed for the costs of transportation 
on a commuted basis in accordance with the tables prescribed by Executive 
Order No. 9805 issued pursuant to said statute, even though reimbursement 
be in excess of the actual expenses incurred. 


Comptroller General Warren to C. P. Gladfelter, Railroad Retirement Board, 
November 17, 1947: 


Reference is made to your letter of October 10, 1947, as follows: 


There is submitted herewith for advance decision voucher of Ray R. McCurry 
covering claim for reimbursement of the costs of transportation of household 
goods from Garden City, Long Island, New York to Chicago, Illinois, in the amount 
of $356.26. There is also enclosed copy of Travel Order No. 927 issued to Mr. 
McCurry April 14, 1947. 

Under Schedule A of the regulations prescribed in Executive Order 9805, dated 
November 25, 1946, the amount payable for 4550 pounds—852 miles @ $7.83 per 
hundred weight is $356.26. 

Mr. McCurry contends that he should be allowed the maximum under Schedule 
A, $356.26, in view of Section 12 of the above mentioned order which provides 
that in lieu of the payment of actual expenses incurred in connection with the 
transportation of an employee's household effects within the continental United 
States, reimbursement shall be made to the employee on a commutated basis at 
the rates fixed by zones in Schedule A of the regulations. However, the total 
actual cost of the movement, $288.98 (transportation, freight unloading, plus 
Federal Tax, packing, unpacking, and cargo insurance), as substantiated by the 
Bill of Lading, is considerably less than the amount allowable under Schedule A. 

The act of June 16, 1874, 18 Stat. 72, provides 

“That only actual traveling expenses shall be allowed to any person holding 
employment or appointment under the United States, and all allowances for 
mileages and transportation in excess of the amount actually paid are hereby de- 
clared illegal; and no credit shall be allowed to any of the disbursing officers of 
the United States for payments or allowances in-violation of this provision.” 

In consideration of this act the regulations are not clear as to whether we can 
certify more than was actually expended, that is the maximum allowable under 
Schedule A, or should we certify only the actual expenditure which was less 
than the amount allowable under the said schedule. 

Your early decision will be greatly appreciated. 


By the above-referred-to travel order, the employee was directed to 
proceed from New York, New York, to Chicago, Illinois, to effect a 
permanent change of duty station, and the movement of his household 
goods was authorized; shipment of such effects was accomplished in 
May, 1947. 

In the act of March 3, 1875, 18 Stat. 452, the statutory provision 
quoted by you was reenacted in the following language : 
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* * * That hereafter only actual traveling expenses shall be allowed to 


any person holding employment or appointment under the United States, except 
marshals, district attorneys, and clerks of the courts of the United States and 
their deputies ; and all allowances for mileage and transportation in excess of the 
amount actually paid, except as above excepted, are hereby declared illegal; 
and no credit shall be allowed to any of the disbursing officers of the United 
States for payment or allowances in violation of this provision. 

At the present time, that provision still subsists in its reenacted 
form except to the extent that it has been modified by particular 
classes being withdrawn from its coverage by subsequent legislation as, 
for instance, in the case of per diem in lieu of subsistence by the Sub- 
sistence Act of 1926, 44 Stat. 688, 689, and mileage for use of privately- 
owned automobile, by the act of February 14, 1931, 46 Stat. 1103. See 
5 Comp. Gen. 358; 20 id. 512. 

The act of August 2, 1946, Public Law 600, 60 Stat. 806, 807, which 
authorizes, among other things, reimbursement to officers and em- 
ployees for shipment of their household effects on permanent change 
of duty station upon a commuted basis in lieu of payment of actual 
expenses—and pursuant to which Executive Order No. 9805 was is- 
sued—contains no general repeal provision, and the act of 1875, swpra, 
is not listed among the acts specifically repealed therein. However, 
section 1 of the act of August 2, 1946, clearly was intended to super- 
sede existing legislation—exclusive of the exceptions mentioned in 
the second proviso clause of section 1 (a) of that act, 60 Stat. 806— 
covering payment of expenses of transportation of household effects 
of civilian officers and employees on transfer from one official station 
to another for permanent duty to the extent that such legislation 
is in irreconcilable conflict with the provisions of section 1 thereof, 
covering such shipments. Moreover, it is a well-established rule that 
where one statute deals clearly with a part of a general subject in 
a definite manner and is repugnant to the more general provision of 
the same or another law covering the same general subject, the specific 
statutory provision prevails. 91 C. Cls. 35 [Haskins and Sells v. 
United States]; id. 91 [Byron Brown Ralston v. United States]; 285 
U. S. 204 [Ginsberg and Sons v. Popkin]; 155 F. 2d 307 [Detrich v. 
Howard]; 157 id. 105 (Iriarte v. United States|. Also, see 26 Comp. 
Gen. 488; zd. 57. Hence, there appears required the conclusion that 
the commutation provision of Public Law 600 relating to the shipment 
of household effects of employees is to be given full force and effect, 
and reimbursement is to be allowed in accordance with the tables pre- 
scribed in Executive Order No. 9805. 

The voucher, which is returned herewith, may be certified for pay- 
ment, if otherwise correct. 
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(B-70850) 


TRAVELING EXPENSES—RETURN TO U. S. FROM OVERSEAS STATIONS— 
SEPARATED AND TRANSFERRED EMPLOYEES 


Employees who were transferred from stations in the United States to points 
outside continental United States—whether before or after August 2, 1946, 
the effective date of section 7 of the administrative expense statute—and 
whose services no longer are required or which no longer may be utilized 
are entitled under said section 7 to be paid the expenses of travel upon 
return to the places of actual residence in the United States—repatriation 
in such cases being for the purposes of the Government ; and should employees 
be transferred to positions in the United States the expenses of transfer 
would be for determining pursuant to section 1 of said statute. 


Comptroller General Warren to the Secretary of Commerce, November 17, 1947: 
There has been considered your letter of October 30, 1947, as follows: 


The Weather Bureau of this Department has transferred employees who are 
War Service appointees from their stations in the United States to points outside 
the United States. The travel expenses of these employees are therefore paid 
under Section 1 rather than Section 7 of Public Law 600. These employees are 
not required to sign agreements to remain at the posts outside the United States 
for a given length of time. It is expected that the Civil Service examination for 
observers will be given next month. Under Civil Service regulations, War 
Service appointees in the States will have to be replaced by qualified observers 
after a register has been set up. It is anticipated that the Civil Service Com- 
mission will withdraw authority to transfer non-status employees to positions in 
the United States. 

Your decision is accordingly requested as to whether or not the travel expenses 
of the employees from their stations outside the United States to their former 
residences in the United States may be paid by the Government since it will be 
necessary to terminate their services by reason of the fact that there will be 
no positions in the United States at the time to which they may be transferred 
by reason of the fact that they are War Service appointees. Will the answer 
be the same whether the reason for return is within or beyond their control? 

If your answer to the above is in the affirmative, will there be any distinction 
between employees transferred on or after August 2, 1946, and those transferred 
before that time. 


Section 7 of Public Law 600, approved August 2, 1946, 60 Stat. 808, 
provides : 


Sec. 7. Appropriations for the departments shall be available, in accordance 
with regulations prescribed by the President, for expenses of travel of new ap- 
pointees, expenses of transportation of their immediate families and expenses 
of transportation of their household goods and personal effects from places of 
actual residence at time of appointment to places of employment outside con- 
tinental United States, and for such expenses on return of employees from their 
posts of duty outside continental United States to the places of their actual 
residence at time of assignment to duty outside the United States: Provided, That 
such expenses shall not be allowed new appointees unless and until the person 
selected for appointment shall agree in writing to remain in the Government 
service for the twelve months following his appointment, unless separated for 
reasons beyond his control. In case of a violation of such agreement any 
moneys expended by the United States on account of such travel and transpor- 
tation shall be considered as a debt due by the individual concerned to the 
United States. This section shall not apply to appropriations for the Foreign 
Service, State Department. [Italics supplied.] 


The provision in that section for the allowance of travel and trans- 
portation expenses for return of employees from their posts of duty 
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outside the United States to the places of their actual residence at the 
time of assignment to duty outside the United States is not coupled 
with authority to pay the expenses of their outward journey; neither 
is it limited to new appointees. Cf. decision of November 14, 1946, 
B-61379, 26 Comp. Gen. 322, and decision of January 15, 1947, B- 
62267, 26 Comp. Gen. 488, 496 (Question and Answer No. 10). 

It appears reasonable to conclude that employees transferred from 
a position in the United States to a position outside the United States 
whose services no longer are: required outside the United States, and 
whose services no longer may be utilized, may be allowed their travel 
and transportation expenses under authority contained in the above- 
quoted section of the statute, if it should be determined that there is no 
position in the United States to which they may be transferred. How- 
ever, should they be transferred to positions in the United States 
the expenses of their transfer would be for determining under author- 
ity contained in section 1 of Public Law 600, 60 Stat. 806. In the 
application of the conclusion herein reached there should be no differ- 
ence beween employees transferred to posts of duty outside the United 
States on or after August 2, 1946 (the effective date of section 7 of 
Public Law 600, swpra), and those transferred before that date. As to 
all such employees, whether returned to the United States in accord- 
ance with authority contained in section 7 of the statute, supra, or 
transferred to the United States in accordance with section 1 of the 
statute, the travel to be performed primarily should be for the pur- 
poses of the Government, rather than for the purposes of the em- 
ployee; but in that connection, repatriation of an employee whose 
services no longer are required, or which no longer may be utilized, 
properly may be considered as primarily for the purposes of the 
Government. 

Your questions are answered accordingly. 


(B-68343) 
RETIREMENT—RESERVE OFFICERS OF PUBLIC HEALTH SERVICE 


While subsection (f) of section 211 of the Public Health Service Act of 1944 makes 
the Civil Service Retirement Act, as amended, applicable generally to com- 
missioned officers of the Reserve Corps of the Public Health Service, the 
provisions of subsection (a) of said section properly may be considered as 
impliedly authorizing the retirement of such reserve officers for “disease or 
injury incurred in line of duty in time of war” under conditions applicable 
to officers of the Army of the United States, as was specifically provided for 
under prior repealed law (section 8 of the act of November 11, 1943). 

A former Public Health Service reserve officer who contracted a disease in line 
of duty prior to November 11, 1943, the date of the act (now repealed) which 
assimilated such reserve officers to the disability retirement benefits of 
officers of the Army of the United States, and who subsequent thereto, upon 
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the determination that such disease was cured, performed assigned duties 

for 18 months “in time of war” before his reserve commission was termi- 

nated, is eligible, upon subsequent authoritative determination that he was 
disabled by reason of such disease at the time his commission was termi- 
nated, for retirement under the provisions of section 211 (a) of the Public 

Health Service Act of 1944. 26 Comp. Gen. 114, distinguished. 

A former Public Health Service reserve officer who became entitled, after his 
reserve commission was terminated in July 1945, to retirement for disability 
under section 211 (a) of the Public Health Service Act of 1944, by reason 
of an authoritative determination that, at the time his commission was 
terminated, he was disabled by reason of disease, may be considered under 
the provisions of Executive Order No. 9655 as having been “transferred to 
inactive duty after July 1, 1944, but before the date of the promulgation of 
these regulations,” so that the effective date of his retirement is a matter 
to be determined by the Federal Security Administrator pursuant to such 
Executive order. 

Where a former Public Health Service reserve officer became entitled to retire- 
ment under section 211 (a) of the Public Health Service Act of 1944, upon 
a determination that he was disabled by disease at time his commission was 
terminated two years prior thereto, the current authoritative approval of 
retirement, effective as of the date of termination of commission, would 
relate back to such time and would have the effect of perfecting the latent 
obligation against the then current fiscal year appropriations, so that the 
retired pay involved may be considered as a proper obligation incurred 
during the prior fiscal years within the meaning of section 3690, Revised 
Statutes. 

A former Public Health Service reserve officer retired before July 1, 1946, for 
disability incurred in line of duty in time of war is entitled, under section 
211 (a) of the Public Health Service Act of 1944, for a period of retirement 
prior to July 1, 1946, to retired pay at the rate of 75 percent of his active pay 
upon retirement; however, retired pay for any period subsequent to July 
1, 1946, should be computed at the rate of 75 percent of the increased rate of 
active-duty pay authorized by sections 4 and 5 of the act of June 29, 1946 

(amending the Pay Readjustment Act of 1942). 





Assistant Comptroller General Yates to the Federal Security Administrator, 
November 21, 1947: 


There has been considered your letter of July 25, 1947, requesting a 
decision on certain questions involving the eligibility of Dr. Glenn T. 
Smith, a former commissioned officer of the Reserve Corps of the Pub- 
lic Health Service, for disability retirement. 

From your letter, it appears that Dr. Smith is suffering from tuber- 
culosis and that the essential facts relating to his service and his dis- 
ability and the administrative action taken on his case are substan- 
tially as indicated in the following chronological summary : 

(a) On January 8, 1942, Dr. Smith was called to active duty as a 
commissioned officer in the Reserve Corps of the Public Health Serv- 
ice, his physical examination at that time, including X-ray plates, be- 
ing negative for pulmonary tuberculosis. He was assigned to the 
United States Marine Hospital, Boston, Massachusetts (January 8, 
1942, to April 1, 1943), where his duties included the care of tubercu- 
losis patients. 

(b) On February 23, 1943, Dr. Smith was X-rayed and the X-ray 
plates of that date, like the earlier ones, were negative for tuberculosis. 

(c) On April 1, 1943, he was transferred to the United States Ma- 
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rine Hospital, Mobile, Alabama, where his duties again included the 
treatment of tuberculosis patients. 

(d) On August 28, 1943, an X-ray examination revealed a “minimal 
active pulmonary tuberculosis” of Dr. Smith’s left apex. 

(e) On October 25, 1943, he was hospitalized with a diagnosis of 
pulmonary tuberculosis and he continued to receive medical care 
until January 15, 1944. 

(f) On January 15, 1944, it was reported that Dr. Smith’s tuber- 
culosis had been arrested and he was returned to active duty, remain- 
ing on active duty until July 18, 1945, without undergoing any fur- 
ther treatment for tuberculosis. 

(g) On April 1, 1944, December 11, 1944, February 3, 1945, and July 
12, 1945, further X-ray films were taken. In each instance, the doctor 
examining the film reported “arrested minimum pulmonary tuber- 
culosis.” 

(h) On July 18, 1945, Dr. Smith’s commission in the Reserve Corps 
of the Public Health Service was terminated. 

(i) In the early fall of 1946, Dr. Smith reported that he was com- 
pletely disabled from tuberculosis and requested a review of his case 
by a local medical retiring board. Such board found Dr. Smith to be 
suffering from tuberculosis of the left lung and was of the opinion 
“that this disability, now considered total, was service connected.” 
However, in view of the original negative report on the X-rays of 
July 12, 1945, and the fact that Dr. Smith was no longer a commis- 
sioned officer at the time he requested retirement, it was concluded 
(apparently by the said board or by the Public Health Service) that 
his retirement would not be authorized under the Public Health 
Service Act (act of July 1, 1944, 58 Stat. 682). 

(j) In March, 1947, Dr. Smith’s case was, at his request, reviewed 
again. The X-ray films of April 1, 1944, December 11, 1944, February 
3, 1945, and July 12, 1945, were submitted to a consultant in roentgen- 
ology, who, by enlarging certain portions of the films, detected areas 
of tuberculosis infiltration and reported that all such films showed a 
definite indication of infiltration of the left apex. 

(k) In view of the said consultant’s report, Dr. Smith’s case was 
submitted to the Central Retiring Board of the Public Health Service. 
In the opinion of such Board: Dr. Smith had low-grade active 
pulmonary tuberculosis at the time he was separated from the service ; 
such disease was contracted in line of duty in time of war; such disease 
would have warranted retirement instead of separation from the 
service (by termination of commission) had it been known to exist 
at the time his commission was terminated; and Dr. Smith presently 
is disabled from tuberculosis, 
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It is stated in your letter that the Central Retiring Board of the 
Public Health Service has recommended that steps be taken “to correct 
the error” through which Dr. Smith was separated (by termination 
of commission) , rather than retired, and “that he be placed on medical 
retirement as a reserve officer in the Public Health Service.” You 
state, further, that the said Board’s findings and recommendations 
have been approved by the Surgeon General and have been submitted 
to you for approval. 


Certain matters respecting your doubt as to the authority for the 
retirement of Dr. Smith, and your specific questions on his case, are 
set forth in your letter as follows: 


Reference is made to your decision of August 16, 1946, to this Agency (26 Comp. 
Gen. 114), wherein it was held that Dr. Brown, who incurred a disability prior 
to the effective date of the Act of November 11, 1943 (Public Law 184, 78th 
Congress), was not entitled to retirement for disability under section 8 of 
said Act. In this connection your attention is invited to the fact that Dr. Smith 
also incurred his initial disability prior to November 11, 1943. However, the 
ease of Dr. Smith differs from that of Dr. Brown. As Dr. Brown was released 
from active duty prior to the effective date of the Public Health Service Act (58 
Stat. 682), his eligibility for retirement was governed by the specific language 
of Public Law 184, whereas Dr. Smith was discharged from the Service sub- 
sequent to the effective date of the Public Health Service Act, and his eligibility 
for retirement would be governed by section 211 (a) of said Act. 

Whereas the retirement of a reserve officer for disability under Public Law 
184 was a military benefit “Beginning with the date of the enactment of this 
Act,” the right to retirement for disability under the Public Health Service Act 
is not a military benefit but is granted under section 211 (a) for a disability 
from disease or injury incurred in line of duty in time of war. Because of this 
difference between the two acts in establishing eligibility for retirement, your 
decision of August 16, 1946, does not offer a clear basis for either the approval 
or disapproval of Dr. Smith’s request for retirement. 

In order to determine Dr. Smith’s eligibility for retirement your decision is 
requested on the following questions: 

(1) In view of the fact that Dr. Smith initially incurred his disability prior 
to November 11, 1948, and that his commission was terminated on July 18, 1945, 
is the Public Health Service now authorized to retire Dr. Smith under the pro- 
visions of the Public Health Service Act? 

(2) In the event that your answer to question 1 is in the affirmative: 

(a) Is the Public Health Service authorized to retire Dr. Smith effective August 
1, 1945, the first day of the month following the action terminating his commis- 
sion ?—or 

(b) Is the Public Health Service authorized to retire Dr. Smith prospectively 
only from the first day of the month following approval of the retirement by the 
Federal Security Administrator in accordance with section 2.173 of Executive 
Order 9655 approved on November 14, 1945? 

(3) In the event that your answer to question 2 (a) is in the affirmative, are 
the funds appropriated to the Public Health Service by Public Laws 124 and 549, 
79th Congress, available for making retroactive payments of retired pay from 
the effective date of retirement through June 30, 1947? 

(4) If Dr. Smith is otherwise entitled to retirement for disability under sec- 
tion 211 of the Public Health Service Act, are we correct in assuming that the 
rate of retired pay would be 75 per centum of the pay received by Dr. Smith at 
the time of his discharge on July 18, 1945? 


In the decision of August 16, 1946, 26 Comp. Gen. 114, referred to 
in your letter, it was held as follows (quoting the syllabus) : 
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A reserve officer of the Public Health Service who was on active duty on the 
date of the act of November 11, 1943, section 8 of which, on and after said date, 
assimilated reserve officers of the Public Health Service to the disability retire- 
ment benefits authorized for commissioned officers of the Army of the United 
States by section 5 of the act of April 3, 1939, as amended, but who had been 
permanently disabled prior to November 11, 1943, is not entitled to retired pay 
under the assimilation provisions of the 1943 act upon reversion to an inactive 


status. 
Subsections (a) and (f), section 211, Public Health Service Act 
(approved July 1, 1944) , 58 Stat. 688, 42 U.S. C. A. 212, are as follows: 
(a) A commissioned officer of the Regular Corps retired for disability from 
disease or injury incurred in line of duty, or a commissioned officer of the Reserve 
Corps retired for disability from disease or injury incurred in line of duty in 


time of war, shall be entitled, except as provided in subsection (c), to receive 
retired pay at the rate of 75 per centum of his active pay at the time of retirement. 


* 7 + * s * * 

(f) Commissioned officers of the Reserve Corps, while on active duty, shall be 
deemed to be officers of the executive branch of the Government within the mean- 
ing of section 3 of the Civil Service Retirement Act, as amended (U. S. C., 1940 
edition, title 5, section 693). 

Subsection (a) of the said section 211, while specifying a per- 
centage rate to be used in computing the retired pay of commissioned 
officers of “the Reserve Corps retired for disability from disease or 
injury incurred in line of duty in time of war,” does not expressly 
provide that such reserve officers who become disabled in line of duty 
in time of war shall be retired and, hence, considering the language 
of such subsection and the pattern of other statutory provisions relat- 
ing to retirement of various classes of Federal personnel, military and 
civilian, it might be expected that some other statutory provision 
would be found expressly authorizing the retirement (as distin- 
guished from the rate of retired pay) of commissioned officers of 
the Reserve Corps of the Public Health Service for disability from 
disease or injury incurred in line of duty in time of war. While no 
such express provision has been found, subsection (f) of the said 
section 211 has the effect of making the provisions of the Civil Service 
Retirement Act, as amended, applicable, generally, to commissioned 
officers of the Reserve Corps of the Public Health Service during 
periods when such officers are on active duty. Hence, the language 
of the said subsections (a) and (f) is inconclusive as to whether the 
Congress intended that the eligibility for retirement of reserve officers 
of the Public Health Service would, in all cases, be governed by the 
provisions of the Civil Service Retirement Act, 41 Stat. 614, as 
amended (Title 5 U.S. C. A., Chapter 14), or whether, as an exception 
to the general rule, it was intended that the eligibility of such officers 
for -retirement “for disability from disease or injury incurred in 
line of duty in time of war” would be determined in some other manner. 

It appears that those provisions of section 211 (a), supra, which fix 
the percentage rate to be used in computing the retired pay of com- 
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missioned officers of the Regular Corps of the Public Health Serv- 
ice, retired for disability incurred in line of duty, must be consid- 
ered as impliedly authorizing the retirement of such officers for dis- 
ability—there being no existing statutory provision expressly author- 
izing such disability retirements—since to conclude otherwise would 
be tantamount to holding such retired pay provisions ineffective for 
any purpose in all cases involving members of the Regular Corps. 
In this connection it is noted that section 215 of the Public Health 
Service Act of 1944, 58 Stat. 690, 42 U. S. C. A. 216, authorizes the 
President to prescribe regulations with respect to appointment, pro- 
motion, retirement, etc., of the commissioned corps of the Public Health 
Service and that sections 2.171 and 2.184 of Executive Order 9655, dated 
November 14, 1945 (10 Fed. Reg. 14128-14129), issued by virtue of 
such authority, contain detailed provisions relating to disability re- 
tirement and retirement pay of officers of the Regular Corps and of 
officers of the Reserve Corps who are retired for disability from dis- 
ease or injury incurred in line of duty in time of war. 

The Public Health Service Act of 1944, supra, is entitled “AN ACT 
To consolidate and revise the laws relating to the Public Health 
Service, and for other purposes,” and section 611 thereof, 58 Stat. 
714, 719, expressly repeals a number of earlier statutory provisions 
which were superseded by such act. Among such repealed provi- 
sions are the provisions of the act of November 11, 1943, section 8 of 
which, 57 Stat. 589, had the effect of assimilating reserve officers of 
the Public Health Service on active duty in time of war to officers of the 
Army of the United States (other than officers of the Regular Army) 
for disability retirement purposes, thus authorizing for such reserve 
officers, in time of war only, retirement rights and benefits equal to 
those authorized for Army personnel by section 5 of the act of April 
3, 1939, 53 Stat. 557, as amended, 53 td. 1079, 10 U.S. C. A. 456. 

In the report of the Committee on Interstate and Foreign Com- 
merce, House of Representatives (report No. 1364), on H. R. 4624, 
78th Congress, which became the Public Health Act of 1944, it was 
stated, respecting section 211, supra, that— 

Under existing regulations, based on section 1 of the act of July 1, 1902, as 
amended (42 U. S. C. 1), officers of the regular corps disabled in line of duty 
are placed on “waiting orders” at 75 percent of their active pay, which means 
base pay plus the longevity increase, at the time they were placed on such 
orders. The Public Health Service Act of 1943 (Public Law 184, 78th Cong.), 


gives the same rights to reserve officers disabled in time of war. Subsection 
(a) of section 211 continues this and changes “waiting orders” to retirement. 
cg om a. 


Subsection (f) follows a recent interpretation of existing law to the effect 
that Reserve officers on active duty are subject to the Civil Service Retire- 
ment Act. 





<r  C LLL LL 


| 
| 








Comp. Gen.}] DECISIONS OF THE COMPTROLLER GENERAL 289 


In the same report, with reference to the first paragraph of section 


212 (Public Health Service Act of 1944, 58 Stat. 689), it was stated 
that— 


This paragraph differs from section 8 (a) (1) of Public Law 184 [act of 
November 11, 1943] in only a few respects * * * Retirement and allow- 
ances for uniforms, which were included in Public Law 184, were not in- 
cluded as benefits in this section since they are provided for specfically in sec- 


tions 211, 213 and 607 of the bill. 

H. R. 4624, which became the Public Health Service Act of 1944, 
was introduced by the Honorable Alfred L. Bulwinkle, Chairman of 
u Subcommittee of the Committee on Interstate and Foreign Com- 
merce, House of Representatives, on April 18, 1944, and was a re- 
vised substitute for an earlier bill, H. R. 3379, 78th Congress, entitled 
“A BILL To codify the laws relating to the Public Health Service, 
and for other purposes,” on which such subcommittee had held exten- 
sive hearings in March 1944. During such hearings Mr. Alanson W. 
Wilcox, Assistant General Counsel, Federal Security Agency, spoke 
as follows (quoting from page 108 of hearings of March 7, 1944) : 

The effect of Public Law 184 is to give reserve officers on active duty in time 


of war the same rights of retirement for disability as regular officers. This 
we recommend be continued. 


* * * * * * * 


With respect to retirements of reserve officers in time of peace, however, and 
to retirement for age even in time of war, it seems fairly clear that section 8 
of Public Law 184 did not confer any new rights on reserve officers of the Public 
Health Service. In the matter of retirement for age, reserve officers have no 
military rights. In time of peace that is clearly true, and we think that Public 
Law 184 did not change it in time of war because the Army grants reserve 
officers no old-age retirement benefits. 


In February of 1942 it was determined that reserve officers on active duty 
were covered by the civil-service retirement system. * * * and since that 
time they have been making the 5 percent contribution. While this conclu- 
sion represents a departure from Army practice. we should be glad to see cover- 
age under the retirement system continued, and accordingly we recommend 
that explicit provision to that effect be included in the bill. 

In the light of the foregoing, it seems apparent that it was the in- 
tention of the Congress to continue, without substantial modifica- 
tion, the authority theretofore existing (by reason of the assimilating 
provisions of the act of November 11, 1943, and the provisions of the 
act of April 3, 1939, as amended, supra), to retire Public Health 
Service reserve officers for physical disability from disease or injury 
incurred in line of duty in time of war, and that the provisions of 
section 211 (a), swpra, properly are to be considered as impliedly 
authorizing the retirement of such reserve officers for wartime 
disability, not under the disability retirement provisions of the 
Civil Service Retirement Act, as amended, but under the conditions 
and subject to the limitations which were applicable to retirements 
of such officers under the provisions of section 8 of the act of No- 
vember 11, 1943. 





290 DECISIONS OF THE COMPTROLLER GENERAL [27 


In the decision of August 16, 1946, supra, there was involved the 
case of an officer who suffered an “acute cardiac accident” prior to 
November 11, 1943, and who was “totally and permanently” disabled 
from the time he suffered such accident, whereas, it appears that 
Dr. Smith, the officer here involved, was, in fact, physically able to 
and did perform duties assigned to him after November 11, 1943, it 
being indicated that on January 15, 1944, he was released from the 
hospital as physically qualified for active duty, that he returned to 
active duty on such date, and that he actually performed his assigned 
duties for 18 months “in time of war” after such release and return, 
a year of such duty having been subsequent to the effective date of 
the said Public Health Service Act of July 1, 1944. In view of such 
circumstances, the principles of the said decision of August 16, 1946, 
do not appear applicable and what doubt there may be should be 
resolved in Dr. Smith’s favor in consonance with the beneficial pur- 
poses of the applicable statutory provisions, particularly since the 
conclusion is not required that his present “disability from disease 
or injury” was incurred prior to November 11, 1943, it not being 
affirmatively established that such disability resulted from the initial 
occurrence of the disease rather than from a recurrence of the disease 
during the last 18 months of his active duty. 

Respecting the effect of the termination of Dr. Smith’s commission 
on his retirement rights, you have cited decision of this Office dated 
March 20, 1944, 28 Comp. Gen. 700, wherein it was held as follows 
(quoting the syllabus) : 

In view of the act of October 10, 1942, amending section 4 of the act of August 
27, 1940, so as to confer the right to retirement pay benefits retroactively to 
officers of the Naval Reserve and Marine Corps Reserve who were disabled in 
service on and after September 8, 1939, the fact that a Naval Reserve Officer 
was inadvertently discharged, instead of being placed on the retired list, for 
physical disability incurred between September 8, 1939, and August 26, 1940, 
while on active duty, does not operate to defeat the officer’s right to the retire- 
ment pay benefits authorized by the 1940 act, if otherwise entitled thereto. 

The rule announced in opinions of the Attorney General and deci- 
sions of the courts, with respect to persons seeking retirement after 
termination of their status as commissioned officers of the regular 
establishments of the military and naval services, is to the effect that 
such persons, having ceased to be officers, may not be placed on the 
retired list under statutory provisions authorizing the retirement of 
“officers.” 14 Op. Atty. Gen. 506; 17 id. 9; 19 td. 202; Miller v. 
United States, 19 C. Cls. 338; McBlair v. United States, 19 C. Cls. 528; 
McMullen v. United States, 100 C. Cls. 323. However, this Office 
has recognized that, in matters relating to. retirement, there are im- 
portant distinctions between the cases of officers of the regular estab- 
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lishments and reserve officers or officers of the Army of the United 
States. In that connection, see decision of October 19, 1943, 23 Comp. 
Gen. 284, wherein it was stated (quoting from page 286) : 

* * * Retired pay, together with any longevity increase therein, is paid to 
retired officers of the Regular Army as current compensation or pay for their 
continued service as officers after retirement and only while they remain in the 
service (United States v. Tyler, 105 U. S. 244), whereas the “retirement pay” 
authorized by section 5 of the said act of April 3, 1939, for officers of the Army of 
the United States, other than officers of the Regular Army, who suffer disability 
while employed in the active military service of the Federal Government, is not 
conditioned on their remaining in the service but is more in the nature of a pen- 
sion predicated on the disability, without regard to whether they remain in the 
service and without relation to any such subsequent service. Compare deciSion 
of August 16, 1943, B-35046, 23 Comp. Gen. 102. See, also, decision of July 21, 
1989, B-4432. * * * 


Since this Office has taken the position that retirement pay awarded 
under section 5 of the act of April 3, 1939, as amended, supra, is in the 
nature of a pension, it has not objected to retroactive awards of such 
retirement pay (26 Comp. Gen. 711, 715)—notwithstanding that the 
retirement of an officer of a regular establishment may not be made 
effective retroactively—in view of the principle applicable to pensions 
stated in 3 Comp. Gen. 41, 43, as follows: 

Particular attention is directed to the generally accepted and established 
principle that correction of an award can not be so made retroactively as to 
disturb vested rights under a ruling or award made by competent authority, 
especially upon a change of judgment or opinion as to the degree or permanence 
of the condition of disability. Any change in the award upon review ending or 
diminishing the compensation previously awarded is effective only from the date 
of the change, past payments not to be disturbed, but changes in awards increas- 
ing compensation, or allowing compensation previously refused, reduced, or dis- 
continued may be retroactive to the date such degree of disability began but not 
earlier than date of discharge or resignation of the beneficiary from the military or 
naval service. 2 Comp. Gen. 462. 

By analogy, it would appear that the principles set forth above 
justify the holding that the termination of Dr. Smith’s reserve com- 
mission, based on an erroneous determination as to his physical condi- 
tion, does not make him ineligible for retirement under the provisions 
of subsection (a), section 211, Public Health Service Act of 1944, 
supra. Cf. B-67921, October 8, 1947, 27 Comp. Gen. 186. Accord- 
ingly, your first question is answered in the affirmative. 

Section 2.173 of Executive Order 9655, dated November 14, 1945, 
issued by virtue of the authority vested in the President by section 
215 of the Public Health Service Act of 1944, 58 Stat. 690, provides 
as follows: 

Retirement shall be effective on the first day of the month following the expira- 
tion of leave accumulated as of the date of the approval by the Administrator of 
a finding that the officer should be retired pursuant to these regulations or with 
respect to an officer of the Reserve Corps transferred to inactive duty after July 


1, 1944, but before the date of the promulgation of these regulations, on such 
earlier date as may be prescribed by the Administrator. 
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Since Dr. Smith’s active duty status and his commission were ter- 
minated in July, 1945, it reasonably may be considered that he was 
“transferred to inactive duty after July 1, 1944, but before the date of 
the promulgation of these regulations,” within the meaning of the pro- 
visions of section 2.173, quoted above. Hence, it appears that the 
effective date of his retirement is a matter to be determined by the 
Federal Security Administrator pursuant to such regulation. Your 
second question is answered accordingly. 

Funds appropriated for the Public Health Service in the Federal 
Security Agency Appropriation Act, 1946 (Public Law 124, 79th 
Congress, 59 Stat. 361, 370), and in the Federal Security Agency Ap- 
propriation Act, 1947 (Public Law 549, 79th Congress, 60 Stat. 679, 
692), expressly are made available for “retired pay of regular and re- 
serve commissioned officers,” and the unexpended balances of such 
appropriations still are available for payment of proper obligations 
incurred during the fiscal years 1946 and 1947 (31 U.S. C. 713). 
Hence, the answer to your third question depends upon whether or 
not, in the event Dr. Smith’s retirement is made effective retroactively, 
his retirement pay for such prior fiscal years may be considered as a 
proper obligation incurred during those years within the meaning of 
section 3690, Revised Statutes, 31 U.S. C. 712, which is as follows: 

Except as otherwise provided by law, all balances of appropriations contained 
in the annual appropriation bills and made specifically for the service of any 
fiscal year, and remaining unexpended at the expiration of such fiscal year, shall 
only be applied to the payment of expenses properly incurred during that year, 
or to the fulfillment of contracts properly made within that year; and balances 
not needed for such purposes shall be carried to the surplus fund. This section, 
however, shall not apply to appropriations known as permanent or indefinite 
appropriations. 

In view of the determination that Dr. Smith was afflicted with 
tuberculosis at the time his commission was terminated and since it 
now appears that he would have been retired during the fiscal year 
1946 had the facts respecting his physical condition been realized at 
that time, it reasonably may be concluded that the current authorita- 
tive approval of his retirement as of such time would relate back to 
that time and would have the effect of perfecting the latent obligation 
against the then current appropriation. Accordingly, your third 
question is answered in the affirmative. 

The assumption stated in your fourth question is correct insofar as 
it relates to retired pay for any period prior to July 1, 1946. How- 
ever, retired officers of both the Regular Corps and the Reserve Corps 
of the Public Health Service were entitled to an increase in retired 
pay effective July 1, 1946, under the provisions of sections 4 and 5 of 
the act of June 29, 1946, 60 Stat. 345 (amending the Pay Readjust- 
ment Act of 1942), and, assuming that Dr. Smith’s retirement will be 
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approved, his retired pay for any period subsequent to July 1, 1946, 
should be computed as 75 percent of the increased rate of active duty © 
pay authorized since July 1, 1946, by reason of the provisions of the 
said section 4, for an officer of corresponding grade and length of 
service. See 26 Comp. Gen. 254. 


(B-70371) 


UNGRADED WAGE BOARD AND PER ANNUM EMPLOYEES—STATE JURY 
SERVICE ON HOLIDAYS—CREDITING OF JURY FEES TO COMPENSA- 
TION 


Section 8 of the act of June 29, 1940, requiring the crediting of fees received 
by a Federal employee for jury service in a State court against the amount 
of compensation payable by the United States “for such period as such 
employee may be absent on account of jury service,” has no application to 
jury fees received by an ungraded wage board employee or by a classified 
per annum employee who performed jury service on a holiday falling within 
the employee’s 40-hour tour of duty on which, except for the occurrence of 
the holiday, he would have performed service in his usual position. 


Acting Comptroller General Yates to the Secretary of the Army, November 24, 
1947: 


Reference is made to your letter of October 15, 1947, in which you 
request decision whether section 3 of the act of June 29, 1940, 54 
Stat. 689, requiring the crediting of fees received by a Federal em- 
ployee for jury service in a State court against the compensation 
payable by the United States for such period as the employee may 
be absent on account of jury service is for application where the jury 
service is rendered on a holiday falling within the employee’s 40-hour 
‘tour of duty. The question arises in the case of an ungraded Wage 
Board employee who served on a State jury on September 1 and 2, 
1947, which included Labor Day, a holiday upon which he was not 
required to work and which fell within his 40-hour tour of duty, 
thus entitling him to pay therefor under the act of June 29, 1938, 
52 Stat. 1246. Decision upon the question is asked both as to such 
ungraded Wage Board employees and as to classified per annum 
employees. 

The act of June 29, 1940, 54 Stat. 689, provides— 

That the compensation of any employee of the United States or of the Dis- 
trict of Columbia who may be called upon for jury service in any State court 
or court of the United States shall not be diminished during the term of such jury 
service by reason of such absence, except as provided in section 3, nor shall such 


period of service be deducted from the time allowed for any leave of absence 
authorized by law. 

Sec. 2, Any employee specified in section 1 who may be called upon for jury 
service in any court of the United States shall not receive any compensation 
for such service. 

Sec. 3. There shall be credited against the amount of compensation payable 
by the United States to any employee specified in section 1 for such period 
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as such employee may be absent on account of jury service in the court of any 
. State any amounts which such employee may receive from such State on account 
of such jury service. 

As to persons employed on a per diem basis, it was held in 24 Comp. 
Gen. 450, that section 3 of that act did not require a crediting of fees 
received on account of the performance of jury duty m a State court 
when such jury service was performed outside of the employee’s 
regular tour of duty and when the employee had worked in his 
Federal employment the entire tour of duty for which compensation 
. was paid by the United States—it being noted that the Government 
lost none of the employee’s, service by reason, of State jury service. 

The principle of that decision was applied in, and formed the basis 
of, the decision of May 19, 1947, B-66002, 26 Comp. Gen. 888, which 
involved a permanent classified employee, and which held that as to 
such an employee, section 3 of the act of June 29, 1940, did net require a 
crediting of fees received on aecount of the performance of jury 
service in a State court subsequent to July 1, 1945—the effective date of 
the Federal Employees Pay Act of 1945, 59 Stat. 295—when the jury 
service was performed on pon-workdays which did not come within the 
administrative workweek and for which the employee was not com- 
pensated by the United States. 

In line with those decisions, and having im mind that the statute 
provides only for crediting “for such period as such employee may be 
absent on account of jury service in the court of any State” and that 
the statute would appear to contemplate a erediting only of the amount 
received from the State on account of jury service in the State court 
for the period that he otherwise would be performing the duties of his 
ordinary position, I am inchned to hold that the provisions of section 
3 of the statute, supra, are not for application where jury service is 
rendered by a Federal employee in, a State court on a holiday falling 
within the employee’s 40-hour tour of duty and wpon which, except for 
the oceurrence of the holiday, the employee would have performed 
service in his usual position. 

Your question is answered accordingly. 


(B-70535) 


TRANSPORTATION OF DEPENDENTS AND. HOUSEHOLD EFFECTS— 
ADVANCE AUTHORIZATION NECESSITY 


Even though the order authorizing the transfer of an employee's official station 
contained no directions for travel—the employee already being at such point 
performing temporary duty—an amendment to the transfer order to include 
authority for the transportation of dependents and household effects which 
became effective prior to the time the transfer of official station occurred 
under the original order may be regarded as satisfying the requirement in 
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section 1 (a) of the administrative expense statute of August 2, 1946, that 
such transportation be authorized “in the order directing the travel.” 


Acting Comptroller General Yates to Lester H. Thompson, Federal Housing 
Administration, November 24, 1947: 


There has been considered your letter of October 21, 1947, as follows: 


Reference is made to the enclosed Bureau Voucher No, 10046 in favor of 
Raymond J. Schwartz, 1225 La Salle Street, Jacksonville, Florida, in the amount 
of $194.43, covering transportation of his household goods from Miami, Florida, 
to Jacksonville, Florida, which has been presented to me for certification. 

Mr. Schwartz, whose official station was Washington, D. C., was assigned to 
temporary duty requiring travel in the southeastern part of the United States. 
On March 24, 1947, it was administratively determined that it would be more 
economical and advantageous to the Government to change his official station 
to Jacksonville, Florida, where he was at that time performing official duties. 
In order to accomplish the transfer Travel Order No. 1283 was immediately issued 
changing his official station to Jacksonville, Florida, effective immediately. 

While the office, which issued the travel order, had knowledge at the time the 
order was issued that ‘transportation of household goods was also involved, 
through an oversight in the drawing of the original order, it did not in fact include 
authorization for transportation of the household goods. As soon as the error 
was discovered the original travel order was amended to include authorization for 
transportation of his immediate family and household goods. 

I am aware that Section 1 of Public Law 600, approved August 2, 1946, 
expressly provides that the travel and transportation expenses of Government 
employees and their immediate families, including the expense of transportation 
of their household goods, shall be allowed and paid from Government funds 
only when authorized “in the order directing the travel.” Section 201 (a) of the 
Independent Offices Appropriation Act for 1946, approved May 3, 1945, Public 
Law 49, also requires that the authorization for the transportation of the 
immediate families of employees upon transfer of official station be “in the 
order directing the transfer.” 

In your decision B-38936 rendered December 12, 1945 with respect to the 
latter case, it was held that if the transfer of the employee has been accomplished, 
the transportation of the family at Government expense may not be authorized 
subsequently, but prior to the departure of the employee from his official station 
pursuant to an official transfer order, such transfer order properly may be 
amended to include authority for the transportation of his family. 

Inasmuch as the transfer order in the instant case was issued when the 
employee was at his new official station, your decision as to whether I may 
properly certify the voucher for payment will be greatly appreciated. 


The order dated March 24, 1947, authorizing the transfer of the 
employee’s official station from Washington, D. C., to Jacksonville, 
Florida, contains no directions for travel, there appearing no necessity 
therefor since the employee already was performing temporary duty 
in Jacksonville at the time the order was issued. While a literal or 
strict interpretation of the wording of section 1 (a) of the act of 
August 2, 1946, Public Law 600, 60 Stat. 806, 807, referred to in your 
letter, requiring that transportation of dependents and household 
goods be authorized “in the order directing the travel” would require 
the conclusion that the issuance of an authorization to that effect when 
no travel is involved or directed is ‘precluded, such an interpretation 
would seem absurd and contrary to the intent and purpose of the 


statute. It reasonably may be concluded, therefore, that under cir- 
cumstances such as here involved the act contemplates that the trans- 
portation of dependents and household effects also may be authorized 
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in the order directing the transfer of official station even though no 
travel on the part of the employee is involved in the transfer. 

There now remains for consideration here whether the amendment 
to the transfer order to include authority for transportation of 
dependents and household goods became effective prior to the time 
the original transfer order became operative to change the employee’s 
official station to Jacksonville, Florida. 

It has been held that under the provisions of section 1(a) of the 
act of August 2, 1946, swpra, supplemental orders authorizing the 
transportation of household effects may not be issued retroactively 
after a transfer of official station has taken place. B-68675, August 29, 
1947, 27 Comp. Gen. 128. However, for purposes of payment of per 
diem in lieu of subsistence it is settled that when an employee is 
permanently transferred to a place at which he already is performing 
temporary duty under competent orders, the transfer is effective 
upon the date he receives notice thereof. See 23 Comp. Gen. 342, and 
decisions cited therein. 

The principle enunciated in the latter decision appears equally 
applicable here in determining whether the amendment to the change 
of station order became effective prior to the time the transfer of 
official station occurred under the original order. The amendment of 
the employee’s transfer order in this case is dated the same day as the 
original order, namely, March 24, 1947, and in the absence of any 
indication to the contrary it is assumed that date represents the actual 
date the amendment was issued. In view of that assumption, and 
applying the principle of the decision in 28 Comp. Gen. 342, referred 
to above, it is apparent that the employee, who was performing duty 
at Jacksonville, Florida, could not have received a copy of his original 
transfer of official station order, dated March 24, 1947, issued at 
Washington, D. C., prior to the issuance of the amendment thereto 
on the same date; hence, transportation of dependents and household 
effects is to be considered as properly authorized. 

Upon the basis of the foregoing, the voucher, which is returned 
herewith, may be certified for payment if otherwise correct. 


(B~70840) 


PAY—RETIRED—COMMANDANT OF MARINE CORPS—PERSONAL 
MONEY ALLOWANCE 


Upon retirement, whether before or after the expiration of his term of office 
as Commandant of the Marine Corps, an officer appointed to the permanent 
rank of general in the Marine Corps pursuant to section 2 of the act of 
March 23, 1946, will be entitled to the personal money allowance of $2,200 
per annum specifically authorized by said section 2 to be included as part 
of the retired pay of officers appointed as general under that section, rather 
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than to the personal money allowance of $4,000 per annum authorized by the 
general provision in section 504 (e) of the Officer Personnel Act of 1947 for 
any officer “while so serving” as Commandant of the Marine Corps. 


Assistant Comptroller General Yates to the Secretary of the Navy, November 
26, 1947: 

I have your letter of November 3, 1947, requesting decision on the 
following two questions concerning the retired pay and allowances— 
particularly the personal money allowance—to which General Alex- 
ander A. Vandegrift, Commandant of the Marine Corps, will be 
entitled to receive upon retirement: 

(a) Should General Alexander A. Vandegrift, U. S. Marine Corps, be placed 
upon the retired list prior to the expiration of his term of office as Commandant 
of the Marine Corps, during which period he is “entitled to receive while on active 
duty” the pay and allowances of a rear admiral (upper half) and a personal 


money allowance of $4,000 per year, will he be entitled to receive the same pay 


and allowances, including a personal money allowance of $4,000 per year, while 
on the retired list? 


(b) Should General Vandegrift continue on the active list after leaving the 
office of Commandant of the Marine Corps, but in another duty assignment, what 
retired pay and allowances, including personal money allowance, will he be 
entitled to receive upon eventual retirement? 


It appears that General Vandegrift was appointed to the office of 
Commandant of the Marine Corps on January 1, 1944, for a period 
of four years, with corresponding rank and the same pay and allow- 
ances as a lieutenant general in the Army, pursuant to the act of 
December 19, 1913, 38 Stat. 241, as amended, 34 U. S. C. 621, 622, and 
that he was appointed on April 4, 1945, to the grade and rank of gen- 
eral on the active list of the Marine Corps pursuant to the act of 
March 21, 1945, 59 Stat. 36. That act, effective only for the duration 
of the war and six months thereafter, established the grade and rank 
of general on the active list of the Marine Corps and authorized the 
appointment of an officer then or thereafter holding the office of 
Commandant of the Marine Corps to that grade and rank, such “ap- 
pointments” to continue in force during such period as the President 
may determine, with the provision that at no time shall there be more 
than one such officer on the active list in such grade and rank. Sec- 
tions 3 and 4 of the said act provide as follows: 


Sec. 3. Appointees under this Act shall, while on active duty, receive the same 
pay and allowances as a rear admiral of the upper half, plus a personal money 
allowance of $2,200 per annum. 

Sec. 4. In the discretion of the President, by and with the advice and consent 
of the Senate, each officer who shall have served in the grade and rank of 
general by virtue of an appointment under the provisions of this Act shall, upon 
retirement, have on the retired list the highest grade and rank held by him on the 
active list: Provided, That each such officer shall be entitled to retired pay equal 
to 75 per centum of the active-duty pay provided herein for an officer appointed 
pursuant to the provisions of this Act: Provided further, That no officer of the 
Marine Corps shall be appointed to the grade or rank of general on the active 
list of the Marine Corps except as provided in this Act. 


A year later there was enacted the act of March 23, 1946, 60 Stat. 
59, to authorize the permanent appointment in the grades of General 
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of the Army, Fleet Admiral of the United States Navy, general in the 
Marine Corps, and admiral in the Coast Guard, respectively, of certain 
individuals who had served in such grades during the second World 
War. Section 2 of that act, 60 Stat. 60, provides as follows: 


Sec. 2. The President is hereby authorized, by and with the advice and consent 
of the Senate, to appoint to the permanent grade of general in the Marine Corps, 
any individual who shall have served as Commandant of the Marine Corps, 
with the grade and rank of general, after March 21, 1945, and before August 14, 
1945. Any officer appointed under the provisions of this section shall receive 
the pay and allowances prescribed by section 3 of the Act of March 21, 1045 
(Public Law 19, Seventy-ninth Congress) ; and any such officer who has been 
or-may hereafter be retired or relieved from active duty shall be entitled to have 
his name placed on the retired list with the highest grade or rank held by him 
on the active list or while on active duty, and shall be entitled to receive the 
same pay and allowances while on the retired list as officers appointed under 
this section are entitled to receive while on active duty. 


Having been appointed to the permanent grade of general in the 
Marine Corps on April 4, 1946, pursuant to such section, General 
Vandegrift became entitled thereunder to receive both before and after 
retirement the pay and allowances specifically prescribed by section 3 
of the act of March 21, 1945, supra, that is, “the same pay and allow- 
ances as a rear admiral of the upper half, plus a personal money 
allowance of $2,200 per annum,” irrespective of whether he was then 
serving, or continued to serve, as Commandant of the Marine Corps. 
However, he continued to hold that office and was so serving when 
section 504 (e) of the Officer Personnel Act of 1947, approved August 
7, 1947, 61 Stat. 888, amended the second paragraph of section 7 of 
the Pay Readjustment Act of 1942, as amended, to read in pertinent 


part as follows: 
* * 


Officers serving as the Chief of Naval Operations, the Chief of Staff 
of the Army, or in the corresponding position in the Army Air Forces, or as the 
Commandant of the Marine Corps, shall be entitled, while so serving, to the 
pay and allowances of a rear admiral (upper half) and to a personal money 
allowance of $4,000 per year. 


In view of such amendment granting a personal money allowance of 
$4,000 a year to officers serving as Commandant of the Marine Corps, 
“while so serving,” the primary question here involved is whether 
General Vandegrift, upon retirement, will be entitled, in the event he 
retires prior to the expiration of his term of office as commandant, to 
receive as part of his retired pay the personal money allowance of 
$2,200 per annum authorized by section 2 of the act. of March 23, 
1946, for officers appointed to the permanent grade of general in the 
Marine Corps, or $4,000 per annum authorized by section 504 (e) of 
the act of August 7, 1947, for officers while serving in the office of 
Commandant of the Marine Corps. 

The said act of March 23, 1946, is special legislation authorizing 
appointments to the permanent grades of general in the Marine Corps, 
General of the Army, Fleet Admiral of the Navy, and admiral in the 
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Coast Guard, and extending additional retirement benefits to certain 
officers of the armed forces who served in such grades during the war 
under the temporary provisions of the acts of December 14, 1944, 58 
Stat. 803, and March 21, 1945. Section 2 of the 1946 act, by reference 
to section 3 of the 1945 act, specifically fixes the active duty pay and 
allowances of any individual appointed to the permanent grade of 
general in the Marine Corps pursuant to such section 2 as the pay and 
allowances of a rear admiral of the upper half, plus a personal money 
allowance of $2,200 per annum, and provides specifically that when 
such an officer is retired or relieved from active duty he shall be entitled 
to have his name placed on the retired list with the highest grade or 
rank held by him on the active list and “shall be entitled to receive the 
same pay and allowances while on the retired list as officers appointed 
under this section are entitled to receive while on active duty.” Thus, 
the retired pay and allowances expressly authorized by that section 
for an officer appointed to the grade of general in the Marine Corps is 
the pay and allowances of a rear admiral of the upper half, plus a 
personal money allowance of $2,200—not $4,000—per annum. The 
personal money allowance of $4,000 per annum authorized under sec- 
tion 504 (e) of the act of August 7, 1947, for the Commandant of the 
Marine Corps, “while so serving,” is not 2 part of the pay and allow- 
ances to which officers appointed to the grade of general in the Marine 
Corps pursuant to section 2 of the act of March 23, 1946, are entitled 
to receive by virtue of their appointment to the grade of general, but 
is a special allowance attaching to the “office” of Commandant of 
the Marine Corps. An officer appointed to the office of Commandant 
of the Marine Corps is entitled to receive such special allowance only 
“while soserving” ; upon termination of an officer’s appointment to that 
oflice, he no longer is serving in such office, and, hence, is not entitled 
to receive the personal money allowance of $4,000 per annum, and it is 
immaterial whether such appointment be terminated by reason of ex- 
piration of term of office, transfer to the retired list, or otherwise. The 
fact that an officer, appointed to the grade of general pursuant to 
section 2 of the act of March 23, 1946, may retire while holding the 
office of Commandant of the Marine Corps, in no way affects the 
special provision in that section authorizing such an officer to be placed 
on the retired list with the highest grade or rank held by him on the 
active list—the office of Commandant of the Marine Corps not being a 
grade or rank—and to receive upon retirement “the same pay and al- 
lowances * * * as officers appointed under this section are entitled 
to receive while on active duty.” That terminology appears plainly 
to relate to the pay and allowances which officers are entitled to receive 
solely by virtue of appointments under that section and not to in- 
creased allowances under other statutes which such an officer, in com- 
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mon with other officers, may receive while holding a particular office, 
without regard to an appointment under the 1946 act. That is to say, 
the general provision in the 1947 act granting a personal money allow- 
ance of $4,000 to any officer thereafter serving as Commandant of the 
Marine Corps, “while so serving,” may not be viewed as intended to 
modify the special provision in the 1946 act granting officers appointed 
thereunder a personal money allowance of $2,200 a year after retire- 
ment. See 19 Comp. Gen. 492. But for such special provision, officers 
appointed under the 1946 act would not be entitled to any personal 
money allowance after retirement and it may not be assumed that the 
Congress intended to increase such special allowance on the retired list 
by granting a $4,000 personal money allowance to officers on the active 
list serving as Commandant of the Marine Corps, and only while so 
serving. Cf.25 Comp. Gen. 870; 26 id. 66. 

For such reasons, it must be concluded that, upon retirement, General 
Vandegrift will be entitled to receive the pay and allowances speci- 
fically authorized under section 2 of the act of March 23, 1946, that is, 
the active duty pay and allowances of a rear admiral of the upper half, 
plus a personal money allowance of $2,200 per annum, irrespective of 
whether he is retired before or after expiration of his term of office as 
Commandant of the Marine Corps. The two questions presented are 
answered accordingly. 


(B-70424) 
LEAVES OF ABSENCE—COURT—TEMPORARY INDEFINITE EMPLOYEES 


A person appointed under Civil Service Regulations as a temporary indefinite 
employee for not to exceed 30 days after the receipt of a certificate of 
eligibles, who may continue to serve for periods extending beyond the usual 
temporary employment of six months or less, may be granted court leave 
of absence with pay under the provisions of section 30.204 of the Annual 
and Sick Leave Regulations. 


Acting eee General Yates to the Secretary of Commerce, November 28, 
1947: 


Reference is made to your letter of October 17, 1947, requesting de- 
cision whether court leave may be granted employees serving under 
temporary indefinite appointment limited to 30 days after the receipt 
of a certificate of eligibles. 

It is understood that the employees who are the subject of your letter 
are those appointed in accordance with section 2.114 (a) of the current 
Civil Service Regulations which provide— 


Whenever there are no eligibles upon a register appropriate for filling a vacancy, 
and the public interest requires that the vacancy be filled before eligibles can be 
certified, the Commission may authorize temporary appointment. Such appoint- 
ment shall continue only for such period as may be necessary to make appoint- 
ment through certification, and in no case, without prior approval of the Com- 
mission, shall extend beyond thirty days from the date of the receipt by the 
appointing officer of a certification of three or more eligibles. 
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“Court leave” is defined in section 30.101 (e) of the current leave 
regulations as: 


* * * leave for attending court as a witness on behalf of the United States 
or the government of the District of Columbia, or for jury duty. 


Section 30.204 of the current leave regulations provides: 


When an employee is absent from duty and in attendance in court as a witness 
in behalf of the United States or the government of the District of Columbia, or 
for jury duty in any State court or court of the United States, the absence from 
oy Gen not be charged against annual leave but should be recorded as “court 

So far as the above leave regulations apply to the appearance of 
an employee as a witness in behalf of the United States or for the 
Government of the District of Columbia, they are based upon section 
850 of the Revised Statutes as amended by section 2 of the act of 
December 24, 1942, 56 Stat. 1088, and upon the act of October 14, 
1941, 55 Stat. 737. So far as the above leave regulations apply to 
jury duty they are based upon the act of June 29, 1940, 54 Stat. 689. 

As stated in your letter, it was held in 20 Comp. Gen. 133 that 
the 1940 act was not applicable to temporary and substitute em- 
ployees so as to authorize them to be absent with pay for jury duty, 
but applied only to the regular permanent employees of the United 
States. See, also, decision of July 31, 1947, B-67951, 27 Comp. Gen. 54. 

Also, as stated in your letter, the current annual and sick leave regu- 
lations include persons serving under temporary indefinite appoint- 
ments within the definition of permanent employees for annual and 
sick leave purposes. Further, by Public Law 153, approved July 1, 
1947, 61 Stat. 239, Congress amended the laws relating to military 
leave of absence specifically to include temporary indefinite employees. 

In view of these recognitions of the special nature of temporary 
indefinite employments, and having in mind that temporary indefi- 
nite employees frequently have served and may continue to serve in 
the employment of the United States for extended periods lasting 
much longer than the usual temporary employment of six months 
or less, court leave may be granted persons serving under temporary 
indefinite appointments, limited to 30 days after the receipt of a 
certificate of eligibles. 





(B-70596) 


LEAVES OF ABSENCE—ANNUAL—LUMP-SUM PAYMENTS; MAXIMUM 
ACCUMULATION LIMITATIONS 


Under section 1 of the act of December 21, 1944, whenever a lump sum is paid 
to an employee for accumulated annual leave upon separation, and such 
employee thereafter is reemployed under the same leave system prior to the 
expiration of the period over which the lump sum was computed, an amount 
equal to the compensation covering the period between the date of reemploy- 
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ment and the expiration of the leave period must be refunded, to the employ- 
ing agency and the amount of leave represented thereby credited to the 
employee, regardless of the amount of leave for which the lump sum was 
paid, except to the extent that leave credit therefor would be prohibited. 

Applying the 90-day maximum annual leave accumulation provisions of the act 
of December 17, 1942, as terminated by section 3 of the act of July 25, 1947, 
the maximum annual leave creditable at the beginning of 1948 to employees 
who had 60 or more days’ leave when separated and reemployed under con- 
ditions requiring refund of so much of the. lump-sum leave payment as 
equals the unexpired portion of the leave period, is the balance remaining 
after charging the 1947 leave credit with the total number of days used or 
for which no lump-sum refund was required and the accumulated leave 
credit as of January 1, 1947, with any resulting excess. 27 Comp. Gen. 
120, amplified. 

The maximum. annual leave creditable at the beginning of 1948 pursuant to. the 
90-day maximum, leave accumulation provisions of the act of December 17, 
1942, as affected by the termination thereof by section 3 of the act of July 
25, 1947, to, an employee who, in 1947, was, separated from service and reem, 
ployed under conditions requiring refund of so much of the lump;sum leave 
payment as equals the unexpired portion of the leave period, is not affected 
by the manner of collecting the refund, such as by pay period installments, 
although recredit of the leave represented by the refund administratively 
may be denied until refund actually has been made. 


Acting Comptroller General Yates to the Secretary of the Army, November 28, 
1947: 


Reference is made to your letter of October 22, 1947, requesting 
decision upon eight specific questions arising out of the application of 
the provisions of section 1, Public Law 525, 78th Congress, approved 
December 21, 1944, 58 Stat. 845, whem accumulations of annual leave 
in excess of 60 days are involved. The introductory part of your 
letter, including questions (1) and (2), is as follows: 


In the administration of the Lane Act (Public Law 525, 78th Congress, 58 
Stat. 845). question. has arisen. as to the application of the first proviso of Section 
1, relating to refunds upon reemployment, when accumulations of annual leave 
in excess of 60 days are involved. The question arises from the wording of the 
Act of 17 December 1942, 56 Stat. 1052, viz., “* * * the leave unused * * *, not in 
other form commuted or compensated, shall be accumulated for succeeding 
years until it totals not exceeding ninety days.” [Ftalics supplied.] 

A specific case has been. presented for instructions: Employee A was separated 
by reduction in force on 28, June 1947 and paid a lump-sum for annual leave 
covering the period 29 June through 10 October (584 hours annual leave) and 
was reemployed on 14 July 1947: in another Army Department installation under 
cigcumstances, requiring a refund covering the unexpired portion of the lump- 
sum leave period. On 31 December 1946 this employee had accumulated 640 
hours (80 days) annual leave. Your decision is requested on. the following 
questions: 

(1) Should the employee be required to refund (a) the amount necessary 
to cover the entire unexpired portion of the lump-sum leave period involving 512 
hours (64 days) or (b) the amount. necessary to cover only 60 days (that is, 
through 6 October 1947) ? 

(2) What would be this employee's maximum annual leave accumulation 
figure for application at the end of 1947 and future years: (a) 80 days; (b) 65 
days, his actual unused annual leave balance on 24 July 1947, based, on a recredit 
of 64 days leave upon reemployment; or (c) 60 days? 


The words, “not in other form commuted or compensated,” as used 
in the. act of December 17, 1942, 56 Stat. 1052, quotation from which 
is contained in the first paragraph of your letter, supra, were placed 
in that act (which, in, effect, was repealed by section 3 of Public Law 
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239, approved July 25, 1947, 61 Stat. 451, 453) because of certain 
provisions of law existing at the time the act was introduced which 
allowed compensation for accrued leave not granted to départmeiital 
and field employees of the Navy Department and Coast Guard and 
employees of the field services of the War Department and of The 
Panama Oanal. See section 7 of the act of June 28, 1940, 54 Stat. 
676, 679, and sections 2 and 3 of the act of June 3, 1941, 55 Stat. 241, 
242. Those words were intended to make clear that as to leave which 
had been commuted or for which compensation had been received in 
accordance with such acts, there would be no accumulation for the 90- 
day total allowable leave accumulation. They have no application to 
payments made in accordance with the Lane Act (Public Law 525, 
78th Congress, 58 Stat. 845). Section 1 of that act provides: 

That whenever any civilian officer or employee of the Federal Goverhment or 
the government of the District of Columbia is separated from the service or 
elects to be paid compensation for leave in accordance with the Act of Atigust 
1, 1941, as amended by the Act of April 7, 1942; or section 4 of the Act of Jute 
23, 1943, he shall be paid eompensation in a lump sum for all accumulated and 
cutfent accrued annual or vacation leave to which he is entitled under existing 
law. Such lump-sum payment shall equal the comperisation that such employee 
would have received bad he remained in the service until the expiration of the 
pefiod of such annual or vacation leave: Provided, That if such employee is re- 
employed in the Federal service or in or under the goverhment of the District of 
Columbia under the same leave system prior to the expiration of the period 
covered by such leave payment, he shall refund to the employing agency an 
amount equal to the compensation covering the period between the date of re- 
employment and the expiration of such leave period, and the amount of leave 
represénted by such refund shall be credited to him in the employing agericy. 
In the case of reemploynient in the Federal service the Sum so refunded shall be 
recovered into the Treasury as “Miscellaneous Receipts”, and in case of reemploy- 
ment in or under the government of the District of Coluthbia the sum So re- 
funded shall be covered into the Treasury to the credit of the District of Co- 
lumbia: Provided further, That the lump-sum payment herein authorized shall 
hot be regarded, except for purposes of taxation, as salary of Compéiisation and 
shall not be subject to retirement deductions. 

Wheriever a payment is made under that section of the statute to 
an employee for accumulated or accrued annual leave due upon separa- 
tion from the Government service, and the employee thereafter is re- 
employed in the Federal service or in or under the government of the 
District of Columbia under the samme leave system prior to the expira- 
tidn of the period over which the payment was computed, the en- 
ployee must refund te the employing agency an amount equal to the 
compensation covering the period between the date of reemployment 
and the expiration of the leave period. The amount of leave repre- 
sented by the refund is to be credited in the employing agency. No 
exception to this procedure is provided regardless of the amount of 
leave for which a lump-sum payment is made, and no exception is 
authorized except to the extent that a leave credit therefor would be 
prohibited. 25 Comp. Gen. 592. Accordingly, in answer to question 


(1) the employee should be required to refund the amount necessary 
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to cover the entire unexpired portion of the lump-sum leave period in- 
volving 512 hours (64 days). 

With reference to question (2) it was held in decision of August 
25, 1947, B-68709, 27 Comp. Gen. 120 (quoting the syllabus) : 


Irrespective of the method used by the particular agency for crediting annual 
leave (at the beginning of the year, on a pay-period basis, etc.), personnel sub- 
ject to the annual leave act of March 14, 1936, for the full calendar year 1947 
should be permitted to charge all annual leave—not exceeding 26 days—taken 
during such year against the 26 days’ annual accrual granted by said act, rather 
than against accumulated leave credit as of the end of the preceding calendar 
year, whether taken before or after an equivalent amount of leave had accrued, 
only the excess over 26 days to be charged against the accumulated leave credit. 

Applying the 90-day maximum annual leave accumulation provisions of the act 
of December 17, 1942, as affected by termination thereof by section 3 of the act 
of July 25, 1947, thus restoring the previously existing 60-day limitation, the 
maximum annual leave which may be credited at the beginning of the calendar 
year 1948 (subject to the 90-day limitation) to employees who had 60 or more 
days of leave credit as of July 24, 1947, is the total leave accumulated on January 
1, 1947, plus any accrual thereafter to July 24, 1947, which had not been used 
to that date. 25 Comp. Gen. 341, amplified. 


In applying that decision to the facts presented and assuming that 
the total leave credit from both employments during the calendar year 
1947 will be 25 days, there first should be charged against the 25 days 
leave credit for 1947 the total number of days that the employee was in 
an annual leave with pay status or for which he received a lump-sum 
payment which he was not required to refund. The excess would be 
for charging against the 80 days’ annual leave which had accumulated 
on December 31, 1946. The balance would be the maximum annual 
leave accumulation figure at the beginning of the calendar year 1948. 
This employee’s leave account for the various significant days may be 
illustrated in the following manner: 





Jan. | June | July | July | Dec. 
he 28, 14, 24, 31, 
1947 | 1947 | 1947 | 1947 | 1947 


Number of days accumulated leave_______- let etnies mas 
Number of days leave earned, 1947________|___--- 12%, 12% 13% 25 
Number of days leave taken, 1947 (includ- 

ing retained lump-sum payment) Sobewantlbe piaee 19% 28% 28%) 28% 
Re NON ook isk S55. 80 73 64 65 76% 





Of course, the 7614 days represent the maximum possible annual 
leave accumulation figure as of December 31, 1947, and would be for 
reducing by the amount of any additional leave taken during the cal- 
endar year 1947, after reemployment on July 14, 1947. 

Your letter continues: 


In the case recited in the preceding paragraph the problem is complicated by 
reason of the refund being made by pay period installments. In accordance with 
the Department’s regulations, the annual leave involved in the refund is not 
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available for use until the refund is completed (see L1-82 Federal Personnel 
Manual). Hence, this question arises: 


(3) Since the leave will not actually be “credited” to the employee’s account 
until after 24 July 1947, will his maximum accumulation figure for annual leave 
be affected (question (2) above) ? 


As indicated in 24 Comp. Gen. 522, 523, the lump-sum leave act 
would seem to contemplate an immediate refund of that part of the 
lump-sum payment which is to be refunded and such requirement or- 
dinarily should be made a condition precedent to the reemployment. 
Also, as stated in decision of October 24, 1946, B-60657, 26 Comp. 
Gen. 259, 262, in the event that an employee to whom a lump-sum 
payment has been made is reemployed in a position under the same 
leave system prior to the expiration of the period over which the 
lump-sum payment was computed, the only procedure properly for 
following is to obtain a refund from the employee of an amount equal 
to the gross compensation earned in his original position covering 
the period between the date of reemployment and the expiration of 
the leave period which amount must be covered into the Treasury as 
“Miscellaneous Receipts” and the employee must be credited with the 
amount of leave represented by the refund. The duty and responsi- 
bility of collecting the refund is imposed by statute upon the reem- 
ploying agency, but the manner of collecting the refund may not 
affect the answer to question (2), although under authority contained 
in section 1 of the Annual Leave Act, approved March 14, 1936, 49 
Stat. 1161, the administrative office, within its discretion, may re- 
fuse to grant leave represented by the required refund until the re- 
fund actually has been made. 

Your letter continues further as follows: 

Another situation is illustrated by the following example: Employee B was 
separated on 18 July 1947 and paid a lump-sum for 668 hours (83%4 days) annual 
leave and was reemployed on 18 August 1947 under circumstances requiring 
a refund. On 31 December 1946, this employee had accumulated 720 hours (90 
days) annual leave. These questions arise: 

(4) Should the employee be required to make refund for (a) the entire 
unexpired portion of the lump-sum leave period involving 508 hours (63% days) 
annual leave or (b) only that portion of the period involving 60 days (through 
10 November because it is assumed in this instance that refund for 11 November 
would not be required) ? 

(5) What would be this employee’s maximum annual leave accumulation figure 
for application at the end of 1947 and future years: (a) 90 days; (b) 60 days; 
or (c) the actual amount of leave involved in the unexpired portion of the 
lump-sum period upon reemployment, in this case 6314 days? 

The case in the preceding paragraph is also complicated by the fact that the 
refund will not be completed until the last installment is collected by deduction 
from the employee’s pay for the period ending 13 December 1947, at which time 
the leave involved will be credited to the employee’s account and made available 
for use. 

In line with the answer to the preceding questions, question (4) 


may be answered by stating that the employee must make a refund 
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ef an amount representing the entire unexpired portion of the lump- 
sum leave period and with reference to question (5) the maximum 
annual leave accumulation figure for application at the end of the 
calendar year 1947 would be for computing in the manner indicated 
in the answer to question (2) which, wnder the facts stated, would 
result in 7244 days illustrated in a manner similar to that used in 
the answer to question (2) as follows: 





| Jan. 


: 31, 
1947 | 1947 | 1947 | 1947 


cael cd a ee Bas eed 








& 


Number of days accumulated leave - 





Number of days leave earned, 1947--_-.....-.----|------ 14; 14 23 
Number of days leave taken, 1947 (including re- 

tained lump-sum payment) ________.__..------]------ § 640%) =— 40% 
SRR i oo Ge Ue dim aeneees <i 6 72% 


Also, in line with the answer to question (2), the 7214 days represent 
the maximum possible annual leave accumulation figure as of December 
31, 1947, and would be for reducing by the amount of any additional 
leave taken after reemployment on August 18, 1947. 

The remaining part ef your letter is as follows: ; 


On the basis of existing problems there will undoubtedly arise a third situation 
presenting a slightly different problem, which is illustrated by the following 
example: An employee is separated on 15 November 1947 and paid a lump-sum 
leave payment covering 560 hours (70 days) and is reemployed on 24 November 
1947. The unexpired portion of the lump-sum period invelves annual leave 
amounting to 520 hours (65 days). The refund is net to be completed yntil 
February 1948, at which time the leave will be “credited” to his acount. The 
employee was in the service on 24 July 1947, at which time it was determined 
(in accordance with B-68709, 25 August 1947) that his maximum annual leave 
accumulation figure was 90 days. In order to provide adequate instructions 
to operating personnel your opinion is requested on the following questions, your 
decision in 25 Comp, Gen. 592 having been considered : 

(6) Should an employee in these circumstances be required to refund an 
amount to cover (a) the entire unexpired portion of the lump-sum leave period 
or (b) only 60 days leave? 

(7) Would the fact that the lump-sum period extends from one calendar year 
to the next affect your decision? 

(8) What would be an employee’s maximum annual leave accumulation figure 
under these circumstances for application at the end of 1947 and future years: 

(a) 6744 days, based on recredit of 65 days and accrual of 24% days through 27 
December 1947, no leave taken before the end of the year; or (b) 60 days? 

In order to provide for current operations the Department has issued instruc- 
tions to collect refunds for the entire unexpired portions of lump-sum leave 
periods and to recredit all the leave represented in those refunds. Are the 
principles of your decisions on the above questions to be applied retroactively 
to cover all cases of employees which have been reemployed since 24 July 1947 
and leave credited to their accounts under the Department’s current instructions? 

Because the end of the year is rapidly approaching, there is a possibility that 
some employees might be penalized because they will not have an opportunity to 
be granted all the leave which may be in excess of that which they may carry 
forward to 1948. Hence, your early consideration of these questions will be 
greatly appreciated. 
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The principles embodied in the answers to your first three questions 
also are for application to these questions. Accordingly, in answer 
to question (6) the employee must be required to refund an amount 
to cover the entire unexpired portion of the lump-sum leave period. 
Question (7) is answered in the negative. With reference to question 
(8) the maximum annual leave accumulation figure at the end of the 
calendar year 1947 is not possible of computation from the facts 
submitted—there not being shown, for instance, the amount of leave 
to employee’s credit on January 1, 1947, the number of days for which 
the lump-sum payment was computed, ete. However, such figure 
would be for computing by applying the principles herein applied to 
questions Nos. (2) and (5). 

The principles of this decision would, under existing law, be for 


application in all cases of reemployment during the calendar year 
1947. 


(B-70506) 


COMPENSATION—PERIODIC WITHIN-GRADE ADVANCEMENTS—SERV- 
ICE CREDITS—SERVICE IN PUBLIC HEALTH SERVICE COMMIs- 
SIONED CORPS 


Public Health Service employees who, prior to July 29, 1945, the effective date 
of Executive Order No. 9575 declaring the commissioned corps of the Public 
Health Service “to be a military service,” were called to active duty as 
reserve officers of sueh corps may, upon return to their former civilian 
positions, be given credit toward within-grade advancements under section 
402 of the Federal Employees Pay Act of 1945 for all active service as 
commissioned officers, regardless of whether such service was directly under 
the Public Health Service or on detail to the Coast Guard, Army, or Navy. 


Comptroller General Warren to the Federal Sectrity Administrator, December 
1, 1947: 


[ have your letter of October 21, 1947, as follows: 


The Public Health Service has under consideration proposed within-grade 
Salary advancements for a group of employees who, after serving in the Com- 
missioned Corps of the Service, have returned to their former positions which are 
within the scope of the Classification Act of 1923, as ahrended. 

Following are the facts of a typical case: 

An employee, holding a position as Acting Assistant Surgeon, permanent 
classified, P-8, was called to active duty as a commissioned officer of the Public 
Health Service on September 11, 1943, under a commission held by him in the 
Reserve. At that time a personnel action, “Furloughed without pay for duration 
of active duty as conimissioned officer in the Reserve” was entered. Upon being 
called to active duty, the employee was detailed to the Coast Guard where he 
served until September 10, 1946. On October 1, 1946, he returned to duty in his 
former position as Acting Assistant Surgeon, P-3. At that time a personnel 
action, “Returned to active duty and pay status from furlough without pay, 
because of termination of commission in the Reserve of the United States Public 
Health Service,” was entered. Under Executive Order 9575, published June 29, 
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1945, the Commissioned Corps was declared to be a military service and a branch 

of the land and naval forces of the United States, effective July 29, 1945. This 
employee had no reemployment rights, (See section 212 (a) (1) of the Public 
Health Service Act, 58 Stat. 689, 42 U. S. C. 218 (a) (1); Fed. Personnel Manual, 
R6-2). 

In your decision of August 27, 1946, B-59772, 26 Comp. Gen. 138, to the Secretary 
of Agriculture, it was said: 

“Without at this time passing upon the validity of the Civil Service Regulations 
so far as they attempt to deny the right of a former Government employee to 
credit for service in the armed forces, merchant marine, or war transfer toward 
a within-grade salary advance upon reinstatement or reemployment in the 
Government service under Civil Service Regulations authorizing such reinstate- 
ment or reemployment upon other than a mandatory basis, it would seem that the 
quoted regulations do not deny the discretionary authority of the employing 
office to give credit for all such service toward within-grade salary advancements 
if they should desire to exercise that discretion—there appearing nothing in the 
provisions of section 402 of the Federal Employees Pay Act of 1945 otherwise to 
bar the granting of such credit.” (Italics supplied.) 

The facts there considered involved an employee whose reemployment rights 
had lapsed. See also, decision of July 13, 1946, B-57081, 26 Comp. Gen. 30, 34-35. 

Your decision of April 8, 1947, B-64851, 26 Comp. Gen. 754, to the Secretary of 
Agriculture amplified the earlier one to indicate that the same discretion would be 
available to administrative offices even though the employee might be one who had 
left a position in an agency other than the one in which he was reemployed. It 
was said at page 758 that “the quoted statement [from the decision of August 27, 
1946] was intended to cover all reemployments or reinstatements within the 
purview of the said section 402 of the Federal Employees Pay Act of 1945 on 
other than a mandatory basis.” (Italics supplied.) 

Although in both of these cases the employee involved had had restoration rights 
which he had allowed to lapse, there is no indication that the scope for admin- 
istrative discretion in this area would be limited by the mere fact that the re- 
turned employee had never had reemployment rights. Is our assumption cor- 
rect that no such limitation exists? 

Questions then remaining are (a) whether the employee left his position to 
enter the armed forces within the meaning of section 402 (b) of the Federal Em- 
ployees Pay Act of 1945, as amended, (5 U. S. C. 667 (b) (4)), and (b) if so, 
the extent to which service in the Commissioned Corps may be credited for 
within-grade salary advancement purposes. 

Two possible grounds appear to us for the view that the employee left his 
position to enter the armed forces on September 11, 1943. The first is based 
on Executive Order 8988, which made Public Health Service officers detailed to 
the Coast Guard a part of the naval forces. (Cf. decision of March 8, 1945, 
B-45178, 24 Comp. Gen. 664). On this basis the period of the employee’s duty 
from September 11, 1943 until September 10, 1946, would be creditable as military 
service. 

A second basis for the view that the employee left his position to enter the 
armed forces on September 11, 1943, is found in your decision of June 16, 1945, 
B-50261, 24 Comp. Gen. 891, to the Secretary of Agriculture. It was there held, 
with respect to an employee of the Agriculture Department who left his position 
to enter civilian pilot training and thereafter was called to active duty in the 
Army, that the period of his civilian pilot training (not strictly military service) 
might be tacked to the period of service in the Army, and the whole credited as 
military service. If, in the case now presented, the period of the employee’s duty 
in the Reserve running from September 11, 1948 to July 29, 1945, the effective date 
of Executive Order 9575, may be considered analogous to the period of civilian 
pilot training in the foregoing decision, then the entire period of duty would seem 
to be creditable. There can be no question, of course, about the military nature 
of the service after the effective date of Executive Order 9575. 

If the period of duty from September 11, 1943, to July 29, 1945, is not mili- 
tary service so that the employee cannot be said to have left his position on the 
former date to enter military service, a leaving to enter upon military service may 
be viewed as having occurred on July 29, 1945. In this connection I call your 
attention to the 30-day postponement of the effective date of Executive Order 
9575. During the period of postponement, the Service accepted the resignations 
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of those officers who were unwilling to continue in the Corps as a military 
service. As to the officers who did not avail themselves of the opportunity to 
resign, the situation may be viewed as roughly comparable to enlistment. 

If the employee is considered to have left his position to enter military serv- 
ice on July 29, 1945, his service from that date until September 10, 1946, would 
be creditable for within-grade promotion purposes. His prior period of duty in 
the Reserve, from September 10, 1943 to July 29, 1945, would also seem to be 
creditable as “continuous civilian employment” within the meaning of section 
26.53 (a) of the Civil Service Commission’s Regulations. 

Under the facts described above, would your office be required to object to 
the crediting of the employee’s entire period of duty in the Reserve for purposes 
of within-grade salary advancement? Would your advice be the same as to 
employees in the group who, while serving in the Reserve, were on duty in the 
Public Health Service, or were on detail to the Army or Navy, rather than on 
detail to the Coast Guard?” 


Sections 212 (a) and (b) of the act of July 1, 1944, 58 Stat. 689, 
provide: 


Sec. 212. (a) For the purposes of this section— 

(1) the term “full military benefits” means all rights, privileges, immunities, 
and benefits provided under any law of the United States in the case of com- 
missioned officers of the Army (including their surviving beneficiaries) on ac- 
count of active military service, including, but not limited to, burial payments 
in the event of death, six months’ pay in case of death, veterans’ compensation 
and pensions and other veterans’ benefits, the rights provided under the Sol- 
diers’ and Sailors’ Civil Relief Act, as amended, and under the National Service 
Life Insurance Act, as amended, travel allowance, including per diem allowances 
for travel without regard to repeated travel between two or more places in the 
same vicinity, exemption from payment of postage on mail, exemption of certain 
pay from Federal income taxation, and other benefits, privileges and exceptions 
under the Internal Revenue laws; excluding, however, retired pay, uniform 
allowances, the right to be awarded military ribbons, medals, and decorations, 
and the benefits of the Mustering-out Payment Act of 1944, and excluding reem- 
ployment rights with respect to any commissioned officer of the Service except 
officers of the Reserve Corps called to active duty after November 11, 1943; 
and 

(2) the term “limited military benefits” means full military benefits, except 
veterans’ compensation and pensions and other veterans’ benefits, and eligibility 
under the National Service Life Insurance Act, as amended. 

(b) Commissioned officers of the Service (including their surviving benefici- 
aries)— 

(1) shall be entitled to limited military benefits with respect to all active 
service in time of war; 

(2) shall be entitled to full military benefits with respect to active service 
performed while detailed for duty with the Army, Navy, or Coast Guard ; 

(3) shall be entitled to full military benefits with respect to active service 
outside the continental limits of the United States, or in Alaska, in time of war; 

(4) shall be entitled to full military benefits with respect to active service per- 
formed while the Service is part of the military forces of the United States pur- 
suant to executive order of the President. (Italics supplied.) 


As the individual in the example given in your submission was 
called to active service before rather than after November 11, 1943 
(namely, September 11, 1943), he acquired no reemployment rights 
under the above-quoted act. However, with respect to within-grade 
salary advances, section 402 of the Federal Employees Pay Act of 
1945, 59 Stat. 299, provides: 

(b) All employees compensated on a per annum basis, and occupying perma- 
nent positions within the scope of the compensation schedules fixed by this Act, 


who have not attained the maximum rate of compensation for the grade in which 
796802—48——_22 
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their positions are respectively allocated, shall be advanced in compensation Suc- 
cessively to the next higher rate within the grade at the beginning of the next 
pay period following the completion of (1) each twélve months of sefvice if 
such efiployees are in grades in which the compensation increments are less than 
$200, or (2) each eighteen months of service if such employees are in grades in 


which the compensation increments are $200 or niore, subject to the following 
conditions : 


(1) That no equivalent increase in compensation from any calise was received 


during such period, except increase made pursuant to subsection (f) of this 
section ; 


(2) That an employee shall not be advanced unless his current efficiency is 
“good” or better than “good”; 


(3) That the service and conduct of such employee are certified by the head 


of the department or agency or such official as he nvay designate as being other- 
wise satisfactory ; and 


(4) That any employee, (A) who, while serving under permanent, war serv- 
ice, temporaty, or any other type of appointment, has left his position to enter 
the armed forces or the merchant marine, or to comply with a war transfer as 
defined by the Civil Service Commission, (B) who has been separated under 
honorable conditions from active duty in the armed forces, of has received a 
certificate of satisfactory service in the merchant marine, or has a satisfactory 
record on war transfer, and (C) who, under regulations of the Civil Setvice 
Commission or the provisions of any law providing for restoration or reemploy- 
ment, or under any other administrative procedure with respect to employees not 
subject to civil service rules and regulations, is restored, reemployed, or rein- 
stated in any position subject to this section, shall upon his rettirn to duty be 
entittea to within-grade salary advancements without regard to paragraphs (2) 
and (3) of this subsection, and te credit such service in the armed forces, in the 
merchant marine, and on war transfer, toward such within-grade salary advance- 

* 


ments. * * 

The right to credit for military service under section 402 (b) (4) 
is not dependent upon a mandatory reemployment but is granted to 
anyone otherwise within its purview, who, under any regulation of 
the Civil Service Commission or the provisions of any law providing 
for restoration or reemployment or under any other administrative 
procedure with respect to employees not subject to Civil Service rules 
and regulations, is restored, reemployed, or reinstated in any position 
subject to that section. The right to credit for military service thus 
constitutes one of the “full military benefits” which are defined in 
section 212 of the act of July 1, 1944, supra, as “benefits provided 
under any law of the United States in the case of commissioned of- 
ficers of the Army * * * on account of active military service.” 
That the benefits of said section 212 are not to be limited to benefits 
accruing after the date of the act is demonstrated by the fact that the 
provision excluding reemployment rights specifically excepts officers 
of the Reserve Corps called to active duty after November 11, 1943, 
a date prior to the date of the act in question. See, also, Executive 
Order 8988, December 23, 1941, issued under the prior act of July 1, 
1902, as amended, 42 U. S. C. 8, declaring that Public Health Service 
officers detailed to the Coast Guard shall be considered as part of the 
naval forces of the United States. Section 216 of the above act of 
July 1, 1944, 58 Stat. 690, authorizes the President of the United States, 
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in time of war or emergency, to declare the commissioned corps of the 
Publie Health Service “to be a military service.” Such declaration 
was made by Executive Order 9575, June 29, 1945, 10 F, R. 7895, to 
be effective 30 days thereafter, or July 29, 1945. Aceordingly, on and 
after July 29, 1945, service as a commissioned officer of the Public 
Health Service is to be considered as service in the “land and naval 
forces of the United States” and, as such, reasonably may be con- 
sidered as service in the armed forces of the United States for the 
purpose of entitling such officers to credit therefor toward within- 
grade salary advancement upon restoration or reemployment in a 
civilian classified position. Whether service as a commissioned of- 
fieey of the Public Health Service prior to July 29, 1945, when not de- 
tailed to the Coast Guard, Army, or Navy, could be considered military 
or naval service is not so clear, However, such commissioned service 
was service under the Government and had a direct relation to military 
er naval service and properly could be considered as service in the 
armed forees within the purview of said section 402 of the Federal 
Employees Pay Act of 1945, supra. Cf. 24 Comp. Gen. 891. 

Accordingly, the employee in question and others occupying similar 
status may be given eredit toward within-giade salary advances for 
all active service as commissioned officers of the Public Health Service 
whether serving directly under the Public Health Service or on detail 
to the Coast Guard, Army, or Navy. 


(B-70505) 


VEHICLES—“SUBURBAN CARRYALL”—STATUS AS PASSENGER MOTOR 
VEHICLE 


A “suburban earryall,” a vehicle with a seating capacity of nine and having mov- 
able seats to provide for additional baggage space, is to be regarded as a 
passenger motor vehiele within the meaning of section 16 of the administra- 
tive expense statute of August 2, 1946, prohibiting the purchase of passenger 
motor vehicles (exclusive of busses, ambulances, and station wagons) at a 
cost in excess of the maximum price therefor established pursuant to law, so 
that the purchase thereef is subject to the maximum price limitation pre- 
scribed by section 201 of the Independent Offices Appropriation Act, 1948, on 
the purchase of any passenger motor vehicle, other than busses, ambulances, 
and station wagons. 


Comptraller General Warren to the Seeretary of Commerce, December 2, 1947; 


Reference is made to your letter of October 21, 1947, requesting a de- 
eision as to whether the Weather Bureau of your Department may pur- 
chase a “suburban carryall” at a cost estimated at $2,900, for use in con- 
nection with the rehabilitation project conducted under the appropri- 
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ation “13-197/01091(14).001, Salaries and Expenses, Philippine Re- 
habilitation, Department of State (Transfer to Commerce, Weather 
Bureau), 1947-1950.” It is stated in your letter that the vehicle is one 
of nine-passenger capacity with three seats and a rear trunk for bag- 
gage, that the seats may be moved forward to provide additional space 
for baggage, and that the car has a wheel base of 140 inches as com- 
pared with a wheel base of 121 inches for a standard passenger sedan 
made by the same company. 

The appropriation to the Department of State for “Philippine re- 
habilitation” contained in the Third Deficiency Appropriation Act, 
1946, 60 Stat. 621, provides: 

For all expenses necessary to carry out the provisions of titles III and V of the 
Philippine Rehabilitation Act of 1946 * * * including * * * purchase 


(not to exceed sixty-nine passenger automobiles), hire, maintenance, operation, 
and repair of motor-propelled and animal-drawn passenger-carrying vehicles 
* + * 


Section 16 of the act of August 2, 1946, 60 Stat. 810, amended section 
5 of the act of July 16, 1914 (5 U. S. C. 78), to read, in part, as 
follows: 

Sec. 5. (a) Unless specifically authorized by the appropriation concerned or 
other law, no appropriation shall be expended to purchase or hire passenger 
motor vehicles for any branch of the Government other than those for the use of 


the President of the United States, the secretaries to the President, or the heads 
of the executive departments enumerated in 5 U. S. C. 1. 


* * * + 2 . + 


(c) Unless otherwise specifically provided, no appropriation available for any 
department shall be expended— 

(1) to purchase any passenger motor vehicle (exclusive of busses, ambu- 
lanees, and station wagons), at a cost, completely equipped for operation, and in- 
cluding the value of any vehicle exchanged, in excess of the maximum price there- 
for, if any, established pursuant to law by a Government agency and in no event 
more than such amount as may be specified in an appropriation or other Act, which 
shall be in addition to the amount required for transportation * . S, 


Section 201 of the act of July 30, 1947, Public Law 269, 80th Con- 
gress, 61 Stat. 608, referred to in your letter, provides: 


Unless otherwise specifically provided, the maximum amount allowable, in ac- 
cordance with section 16 of the Act of August 2, 1946 (Public Law 600), for the 
purchase of any passenger motor vehicle (exclusive of busses, ambulances, and 
station wagons), is hereby fixed at $1,300. 

From the foregoing it is clear that, although the purchase of pas- 
senger automobiles would be authorized under the above-quoted ap- 
propriation for the Department of State, such purchase is definitely 
restricted to a maximum price of $1,300 for any passenger motor ve- 
hicle (exclusive of busses, ambulances and station wagons). That 
a “suburban carryall” such as described in your letter is a passenger 
motor vehicle within the meaning of the said act of July 30, 1947, ap- 
pears to be not open to question. See 16 Comp. Gen. 260, wherein it 
was held that a similar vehicle was a passenger-carrying vehicle. 
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Also, with reference to the funds proposed for use in purchasing 
the vehicle, it appears that amounts of $397,000 and $675,000 were 
transferred by Transfer Appropriation Warrants Nos. 40 and 53 dated 
October 4, 1946, and November 4, 1946, respectively, from Department 
of State funds appropriated by the Third Deficiency Appropriation 
Act, 1946, supra, to the Department of Commerce for use by the 
Weather Bureau in carrying out the provisions of section 308, title III 
of the Philippine Rehabilitation Act of 1946, 60 Stat. 138. The 
referred-to appropriation act, as corrected by the First Supplemental 
Appropriation Act, 1947, approved August 8, 1946, 60 Stat. 916, pro- 
vides, in part, as follows: 

* * * That the Secretary of State, or such official as he may designate, 

is authorized to transfer from any of the foregoing amounts to any department or 
independent establishment of the Government for participation in the foregoing 
programs, sums for expenditure by such department or establishment for the 
purposes hereof, and sums so transferred shall be available for expenditure in 
accordance with the provisions hereof and, to the extent determined by the Secre- 
tary of State, in accordance with the law governing expenditures of the department 
or establishment to which transferred: Provided further, That transfers of funds 
to participating agencies for the programs set forth in sections 302 and 305 of the 
Act shall be approved by the President prior to such transfers. 
At the time of such transfers this Office was advised informally by the 
Department of State that the transfers were not made in contemplation 
of the purchase of automobiles and no advice as to any subsequent 
arrangements to the contrary has been received by this Office. There- 
fore, it appears that the proposed purchase with the said funds would 
not be authorized at this time even if otherwise proper. 

For the reasons hereinabove indicated, the question presented is 


answered in the negative. 


(B-70309) 


TRAVELING EXPENSES; TRANSPORTATION OF DEPENDENTS AND 
HOUSEHOLD EFFECTS—FEDERAL JUDGES APPOINTED FOR OVER- 
SEAS DUTY 


The provisions of section 7 of the administrative expense statute of August 2, 
1946, making “appropriations for the departments” available for expenses 
of travel and transportation of new appointees, their families and household 
effects to places of employment outside continental United States, when con- 
sidered in the light of the definition of the word “department” in section 
18 of the act, are applicable to the judicial branch, so that a Federal judge 
appointed for overseas duty may be regarded as a new appointee on whose 
account appropriations for the courts are available for payment of such ex- 
penses of travel and transportation, provided he agrees in writing to remain 
in office for one year. 


Comptroller General Warren to the Director, Administrative Office of the United 
States Courts, December 4, 1947: 
Reference is made to your letter of October 10, 1947, as follows: 


We have received a letter from the Honorable David Chavez, Jr., United States 
District Judge for the District of Puerto Rico, asking whether there are any 
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provisions for payment by the Government of transportation expenses for 
himself, his immediate family, and his household effects from Santa Fe, New 
Mexico (his actual residénce at the time of his appointment as District Judge) 
to his official headquarters at San Juan, Puerte Rico.. In view of the provisions 
of Section 7 of Public Law 600, 79th Congréss, 2nd Session, approved Augiist 2, 
1946, I shall appreciate your advice as to whether the appropriations of the 
Courts are available for payment of these expenses in instances where new ap- 
pointees in the judicial branch of the Government are required to travel from 
places of actual rekidehce at the time of appointment to places ef employment 
outside of the continental United States. 


Section 7 of Public Law 600, approved August 2, 1946, 60 Stat, 808, 
provides that appropriations for the departments (other than those 
for the Foreign Service, State Department) shall be available, in ac- 
cordance with regulations prescribed by the President, for expenses 
of travel and transportation in the case of new appointees, for them- 
selves, their families, and effects, from places of actual residence at 
time of appointment to places of employment outside continental 
United States, and for such expenses on return of “employees” ftom 
such places to the place of their actual residence at time of assignment 
to duty abroad. As a condition to the allowance of such expénses it 
is required that such new appointees shall agree in writing to remain 
in the Government service for one year following their appointment 
unless separated for reasons beyond their control. 

At this point there is for consideration whether, for the purpose 
of this case, appropriations for the courts come within the purview of 
the term, “appropriations for the departments,” as used ‘in section 7 
of Public Law 600, supra. In that connection it is provided in section 
18 of the said act that the word “department” as used therein shall be 
construed as including indepéndent establishments, other agéticies, 
wholly-owned Government corporations, and the governinetit 6f the 
District of Columbia, but specifically excludes the Senate, House of 


Representatives, and the office of the Architect of the Capitol, or the _ 


officers or employees thereof. In the light of that definition of the 
word, “department,” as used in the act it appears reasonably clear that 
the provisions of section 7 of Public Law 600 are applicable to the 
judicial branch of the Government, and that a Federal judge ap- 
pointed to foreign duty beyond the continental limits of the United 
States, is a “new appointee” within the meaning of that term as used 
therein. 

Accordingly, subject to the conditions specified in suid section 7 
of the act, the specific question presented is answered in the 
iffirmative, 





£7 erent 
eS 








Comp. Gen.) DECISIONS OF THE COMPTROLLER GENERAL 315 


(B-71468) 


BONDS—PERFORMANCE-—DISTRICT OF COLUMBIA SUPPLY 
CONTRACTS 

While it may be inferred from, the provise. to the act of June 26, 1912—dispensing 
with the necessity of performance bonds in the case of supply contracts of 
the District of Columbia not exceeding $1,000—that such bonds would be 
required im conection with all supply contracts for more than $1,000, pro- 
curements by the District of Columbia of supplies (other than materials 
er supplies for construction or street improvement work by contractors) 
are not required to be supporte@ by performance bonds, even though the 
contract be for more than $1,000. 


Acting Cemptroller General Fisher to the President, Board of Commissioners 
of the District of Columbia, December 5, 1947: 


Reference is made to your letter of November 28, 1947, requesting 
to be advised whether the Jaw requires that performance bonds be 
obtained in support of all contracts made by the District of Columbia 
for the procurement of supplies, materials and equipment, where the 
cost of such supplies, materials and equipment, is $1,000 or more. 

You invite attention to Chapter 8 (Contracts) , Title 1 of the District 
of Columbia Code, and toa certain provision, in the act of September 1, 
1916, 39 Sat, 676, at page 688, and state, in part: 

Recently, seme doubt was, expressed, after a perusal of the law on the subject, 
that Congress intended that performance bonds should be required on all supply 
contracts of the District of Columbia. There is no question, however, that 
performance bonds are required on construction contracts, as the monetary 
interests of labor and material men must be protected in any construction con- 
tract with a general eontracter. That performance bonds should be required 
on some types of supply contracts there is: little doubt, but this can be determined 
administratively at the time of solicitation of proposals, especially in. eases 
where the public interest must be protected, such as the purchase of little known 
or special types of equipment where a guarantee provision, in the contract for a 
definite. period of time is essential and the support of a performance bond is 
very desirable. 

As you have indicated, the provisions of the act of July 7, 1932, 
47 Stat. 608, superseding those of the act of February 28, 1899, 30 
Stat. 906 (Section 1-804 of the Code), relating to contracts for the 
construction of public buildings, the prosecution and completion of 
public works, and the alteration and repair of public buildings and 
works, leave no doubt as to. the requirement for bonds in such cases. 
See, also, the provisions of Chapter 6, (Repair and Construction) , Title 
7 of the District of Columbia Code, concerning bond requirements in 
connection with contracts, for the construction, repair and maintenance 
of streets, sewers, etc. However, an examination of the pertinent sec- 
tions of the District of Columbia Code and of the basic statutes from 
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which they are derived fails to reveal any express direction of the 
Congress that performance bonds be obtained in support of contracts 
for the procurement of supplies generally. 

Uncertainty in the matter no doubt has arisen from certain pro- 
visions of the law found in the acts of June 26, 1912, 37 Stat. 139, 168 
(sections 1-805 and 806 of the Code), and September 1, 1916, 39 
Stat. 676, 688 (section 7-603 of the Code). The 1912 act, making 
appropriations for use by the District of Columbia during the fiscal 
year 1913, contained a proviso as follows: 

Provided further, That hereafter formal written contracts with bond for work 

or the purchase of supplies and materials for the District of Columbia shall not 
be required in cases where the cost of such work or supplies or materials does 
not exceed the sum of $1,000. 
Obviously, the purpose of said provision was to dispense, in cases where 
the procurement did not exceed $1,000, with requirements (1) that 
contracts for work or supplies and material be in writing, and (2) 
that bonds be furnished in connection with such contracts. 

The provision contained in the. act of September 1, 1916, making 
appropriations for use by the District of Columbia during the fiscal 
year 1917, clearly does not have a material bearing on the question 
since it relates only to the nature of bonds where they already were 
required by other provisions of law in the case of certain contracts 
for street repairs. The term “supplies” appears to have been used 
in the said act because, under the act of July 5, 1884, 23 Stat. 125 
(section 1-810 of the Code), the making of separate contracts for 
labor and materials in executing public works had been authorized. 

Of course, an implication possibly could be drawn from the provision 
in the 1912 act—dispensing with the necessity of performance bonds 
in the case of supply contracts not exceeding $1,000—that such bonds 
would be required in connection with all supply contracts for more 
than $1,000. However, there has been found no indication in the legis- 
lative history of the act that the Congress intended to impose such a 
requirement. The hearings before a subcommittee of the House Com- 
mittee on Appropriations on the appropriation bill involved indicate, 
at page 19 thereof, that the provision in question may have been 
adopted as a result of requests for legislation that would result in a 
validation of contracts for “work, material, or supplies” on the basis 
of approval thereof by a majority of the Commissioners of the District 
of Columbia. The Commissioners appear to have had in mind a liberal- 
izing amendment to the language of section 5 of the act of June 11, 
1878, 20 Stat. 105, 106 (section 7-602 of the Code), which required 
unanimous consent of the Commissioners and a certain formalization 
of all contracts “for the construction, improvement, alteration, or 
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repairs of the streets, avenues, highways, alleys, gutters, sewers, and all 
work of like nature.” 


Hence, it may be concluded that procurements by the District of 
Columbia of supplies (other than materials or supplies for construc- 
tion or street improvement work by contractors) are not required to be 


supported by a performance bond, even though the contract is for more 
than $1,000. 


(B-70501) 


LEASES—SUBLEASING OF EXCESS SPACE—GOVERNMENT AGENCIES 
AND PRIVATE PARTIES 


While, under section 29 of the World War Veterans’ Act, 1924, as amended, 
authorizing the leasing of Government-owned property, the Administrator 
of Veterans’ Affairs may not sublease leased property in excess of the needs 
of the Veterans’ Administration to other Government agencies or private 
parties, such surplus space may be made available to another Government 
agency pursuant to the provisions of section 601 of the act of June 30, 1932, 
as amended, respecting interagency services, under an informal agreenfent 
whereby reimbursement for the proportionate cost of the space and building 
services will be effected by an adjustment between approp’iations in accord- 
ance with the provisions of General Regulations No. 98. 


Comptroller General Warren to the Acting Administrator of Veterans’ Affairs, 
December 8, 1947: 

I have your letter of October 21, 1947, requesting to be advised (1) 
whether within the intent of section 29 of the World War Veterans’ 
Act, 1924, as amended, 43 Stat. 615 (38 U. S. C. 455), there is legal 
objection to the temporary subletting of property held by the United 
States under a five-year lease entered into by the Veterans’ Admin- 
istration under authority of section 100 of the Servicemen’s Read- 
justment Act of 1944, 58 Stat. 284, as amended by the act of June 22, 
1946, 60 Stat. 299 (38 U. S. C. 693), and (2) whether, in the event 
such subletting is authorized, the net proceeds required to be deposited 
as miscellaneous receipts is the rental received for the property or the 
amount by which such rental exceeds the amount paid for the space 
by the Veterans’ Administration. 

As to the circumstances under which the questions presented arose 
it is stated in your letter that— 

As one floor of the space leased is not required for use by the Veterans’ Ad- 
ministration at the present time, it will be occupied by another Government 
agency on a month to month basis and it is contemplated that payment will be 
made to the Veterans’ Administration by means of Standard Form 1080 for the 


proportionate amount of space utilized, credit being given to the appropriation 
charged with the total amount of rental. 

It is deemed desirable to allow the lease covering the aforesaid space to remain 
in effect during the remainder of the five-year period, since it is anticipated that 
this space will be needed to provide for the expansion of the Veterans Administra- 
tion activities now located in the building. It is anticipated, however, that the 
occasion may arise in the interim when the space will no longer be required by 
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another agency of the Federal Government, in which event it would be to the 
best interests of the Government to rent the space temporarily to a commercial 
concern. 


Section 29 of the World War Veterans’ Act of 1924, 48 Stat. 615, as 


amended, referred to in your letter, provides, in pertinent part, as 
follows: 


Sec. 29. The director is authorized, in his discretion, to sell, lease, or exchange 
surplus equipment, supplies, products, or waste materials belonging to the bureau 
or any of its plants or institutions; and to lease for a term, not exceeding three 
years, lands or buildings, or parts or parcels thereof, belonging to the United 
States and under the control of the bureau. The net proceeds of all such sales, 
leases, or exchanges shall be covered into the Treasury of the United States as 
miscellaneous receipts. 

Under the express terms of the statutory provision, above quoted, 
the authority vested in the Administrator of Veterans’ A ffairs to lease 
such property as therein described pertains to property “belonging to 
the United States and under the control of the Veterans’ Administra- 
tion.” Thus the authority granted is expressly limited to Govern- 
meht-owned property and does not include property leased to the 
Government and under the control of the Veterans’ Administration, 
such as referred to in your letter. Furthermore, it consistently has 
been held that payment of rent by one Government department or 
agency for premises under the administrative control of another Gov- 
ernment department or agency is not authorized. See 21 Comp. Dec. 
528 ; 22 id. 684; 20 Comp. Gen. 581; ¢d.699. And it may be stated that, 
while the leasing of property for use of an activity of the Government 
is primarily an administrative matter, there is no general authority 
for leasing space in excess of the needs of the particular activity in- 
volved and subleasing such space to other Government agencies or 
establishments. Neither is there general authority for a Government 
activity having control of a leasehold interest in excessive space to sub- 
lease the same to private parties. 

However, the provisions of section 7 (a) of the act of May 21, 1920, 
41 Stat. 613, as amended by section 601 of the Economy Act of June 
30, 1932, 47 Stat. 417, as amended by the act of July 20, 1942, 56 Stat. 
661 (31 U.S. C. 686), have been held to constitute sufficient authority 
for one Government agency to make available to another Government 
agency, under an informal arrangement, surplus space in leased 
premises and to receive reimbursement for the proportionate cost of 
the space and of all utilities and services involved, including the cost 
of light, heat, fuel, water and janitor services. See 24 Comp. Gen. 
851 and 26 Comp. Gen. 677. 

Inasmuch as your Administration apparently has deemed it neces- 
sary to retain control of the additional space here in question for pos- 
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sible future use for the purposes provided for in section 100 of the 
Servicemen’s Readjustment Act of 1944, as amended, swpra, rather 
than to declare the space to be surplus for reassigning to another Gov- 
ernment agency by the Public Buildings Administration under section 
1 of the act of August 27, 1935, 49 Stat. 885, as amended by the act of 
July 18, 1940, 54 Stat. 764 (40 U. S. C. 304a), there would appear to 
be no legal objection to making such an arrangement for the occupancy 
of such additional space by another Government agency, unless pro- 
hibited by the terms of the lease under which the interest in the prop- 
erty was acquired. As suggested in your letter, reimbursement for 
the proportionate cost of the space and any special services should 
be effected by an adjustment of appropriations by means of Standard 
Form 1080. See General Regulations No. 98, October 7, 1943, 23 
Comp. Gen. 998. 

If, as your Administration appears to anticipate, it later becomes 
difficult to find another Government agency which desires to occupy 
the excessive space on such a temporary informal basis, there is sug- 
gested the advisability of taking the matter up with the Public Build- 
ings Administration with the view towards obtaining its assistance 
in that connection. 


(B~70825) 


TRAVELING EXPENSES—TAXICAB FARES—CHANGE OF TEMPORARY 
PLACE OF ABODE 


Taxicab fares incurred at a temporary duty station by an official traveler incident 
to a necessary change of hotels at the expiration of the origina} hotel reserva- 
tion period, not being within the purview of paragraph 8 (a) of the Stand- 
ardized Government Travel Regulations, providing for reimbursement of 
taxicab fares from station to place of abode, or authorized as an expense 
by any other provision of said regulations, are not reimbursable traveling 
expenses. 


Comptroller General Warren to M. W. Schaul, War Assets Administration, 
December 8, 1947: 

Consideration has been given your letter of October 30, 1947, refer- 
ence FAC-E/AC, forwarding a voucher for $1.50 in favor of Mr. 
Julius B. Welchel, a field inspector of the War Assets Administration, 
covering taxicab fares which the claimant paid when he was required 
to move from one hotel to another, and requesting decision as to whether 
said voucher should be certified for payment as an item of transpor- 
tation rather than one of subsistence. 

It is understood that during the recent war hotels were required 
to limit the stay of their guests to a specified number of days and it is 
stated that the practice of limiting hotel reservations has been con- 
tinued since the war in some of the more crowded cities. Because of 
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the later situation the traveler in this case was required to change hotels 
at the expiration of the period covered by his original reservation and 
now claims reimbursement for taxi fares incident thereto. 

Contrary to the opinion expressed in your letter, the facts of the 
instant case do not appear analogous to those considered in decision of 
June 8, 1944, B-42025. In that decision, paragraph 8 (a) of the 
Standardized Government Travel Regulations, providing for reim- 
bursement of taxicab fares from station to place of abode, was inter- 
preted as authorizing an additional fare to a second hotel where accom- 
modations were not available at the first. In other words, such 
regulation reasonably may be construed as imposing an obligation 
upon the Government to pay any taxi fare or fares necessary in trans- 
porting a traveler from station or other terminal to a place where he is 
able to obtain living accommodations. However, once having been 
discharged by the payment of necessary taxi fares to the hotel where 
accommodations are first obtained, such obligation may not be regarded 
as continuing for the purpose of authorizing payment of additional 
fares incident to a subsequent change in living quarters, regardless of 
whether such change be voluntary or involuntary. 

In that connection it was stated in decision of September 24, 1943, 
23 Comp. Gen. 212, 214: 

* * * In the standardized regulations, which were first approved in 1926, 

in the effort to make travel expenses uniform throughout the Government service 
the items to be reimbursed were listed with particularity, and it was not left to 
the discretion of the employee traveling, or his department head, or this office, 
to allow even necessary items not provided for by regulation. * * 
Thus, in the absence of any provision in the travel regulations authoriz- 
ing payment of taxi fare incident to changing temporary places of 
abode, there is no authority whereby the traveler in the instant case 
may be reimbursed for the expenses claimed. 

Accordingly, you are advised that the submitted voucher which is 
being retained in the files of this Office may not be certified for payment. 


(B-70956) 


RETIREMENT—TERRITORIAL JUDGES—FRACTIONAL YEAR’S SERVICE 
CREDIT 


In computing the rate of retirement compensation of territorial judges pursuant 
to the provisions of 28 U. 8S. Code 375g, which do not specifically refer to 
anything less than a year in connection with the service period to be used in 
such computation, a fractional year’s service may not be counted. 


Comptroller General Warren to the Director, Administrative Office of the United 
States Courts, December 8, 1947: 


I have your letter of October 31, 1947, requesting decision with 
respect to the correct computation of the rate of retired compensation 
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of Honorable Robert A. Cooper, who served as judge in the United 
States District Court for Puerto Rico from January 29, 1934, to and 
including September 8, 1947, the date of his retirement, which period 
of service amounts to 13 years, 7 months, and 11 days. You state that 
it administratively was determined that only the whole years of service 
were required by the applicable statute to be considered in fixing the 
rate of retired compensation, but that Judge Cooper insists that the 
fractional part of the year—7 months and 11 days—should be taken 
into consideration in establishing his rate of retired compensation. 

The applicable statute [the act of May 31, 1938, 52 Stat. 591, as 
amended by the act of April 16, 1946, 60 Stat. 90] is incorporated 
in section 375g of Title 28, U.S. Code, as follows: 

Every justice of the Supreme Court of the Territory of Hawaii, and every 
judge of the United States District Court for the Territory of Hawaii, the 
District Court for the District of Alaska, the District Court of the United States 
for Puerto Rico, the District Court of the Virgin Islands, and the United States 
District Court for the District of the Canal Zone, may after April 16, 1946, 
retire after attaining the age of seventy years. If such justice or judge retires 
after having served as a justice or judge of any of the aforementioned courts 
for a period or periods aggregating ten years or more, whether continuously or 
not, he shall receive annually in equal monthly installments, during the re- 
mainder of his life, a sum equal to such proportion of the salary received by 
such justice or judge at the date of such retirement as the total of his aggregate 
years of service bears to the period of sixteen years, the same to be paid by the 
United States in the same manner as the salaries of the aforesaid justices and 
judges: Provided, however, That in no event shall the sum received by any such 
justice or judge under this section be in excess of the salary of such justice or 
judge at the date of such retirement. (Italics supplied.) 

Paragraph 26 (e) of the Foreign Service Classification Act of Feb- 
ruary 23, 1931, 46 Stat. 1211, as amended by section 3 of the act of 
April 24, 1939, 53 Stat. 583, 585, provided that the annuity of a 
retired Foreign Service officer shall be equal to two per centum of his 
average annual basic salary for 10 years next preceding the date of 
retirement “multiplied by the number of years of service not exceeding 
thirty years.” (Italics supplied.) In construing that statute, it 
was held by this Office in 18 Comp. Gen. 845 (quoting from the 
syllabus) : 


Fractional year’s service may not be included in computing annuities under 
section 26 (e) of the Foreign Service Classification, etc. Act of February 23, 
1931, 46 Stat. 1211, as amended by section 3 of Public, No. 40, approved April 24, 


1939, 53 Stat. 583. 
In contrast thereto, see the provision in section 5 of the Civil Service 
Retirement Act of May 29, 1930, 46 Stat. 472, which provides: 


In determining the aggregate period of service upon which the annuity is to be 


based, the fractional part of a month, if any, in the total service shall be elimi- 
nated. 


Also, compare section 821 (a) of the Foreign Service Act, Public 
Law 724, approved August 13, 1946, 60 Stat. 1020. 
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It thus would appear from the foregoing that when the Congress 
intended a fractional year’s service to be counted for retirement pur- 
poses, appropriate language to indicate that intent has been employed 
in the statute. As the provision for computation of retired pay of 
territorial judges, quoted above, does not specifically refer to anything 
iess than a year, it must be concluded that only whole years’ service 
is to be counted in the computation of the retired compensation of 
such judges. 

Your submission is answered accordingly. 


(B-69958) 


PAY—RETIRED—ASSISTANT COMMANDANT AND ENGINEER IN CHIEF 
OF COAST GUARD 


Officers who served as Assistant Commandant or Engineer in Chief of the Coast 
Guard, whether prior or subsequent to the act of July 23, 1947, fixing the pay 
and allowances of such offices as those authorized for a rear admiral (upper 
half), are not entitled, upon retirement, by reason of having held such 
offices, to receive the retired pay of a rear admiral (upper half), but are 
entitled to the retired pay of a rear admiral (lower half) specifically au- 
thorized by the act of June 6, 1940, for officers who served in such offices on 
or subsequent to February 15, 1940. 


Assistant Comptroller General Yates to the Secretary of the Treasury, December 
9, 1947: 

I have your letter of September 30, 1947, inviting attention to sec- 
tion 2 of Public Law 219, approved July 23, 1947, 61 Stat. 410, provid- 
ing that thereafter the Assistant Commandant and the Engineer in 
Chief of the Coast Guard shall be entitled to the pay and allowances 
provided by law for rear admirals of the upper half, as well as section 
16 of the said act, 61 Stat. 413, which repeals all acts or parts of acts 
inconsistent with the said act, and inquiring whether the Coast Guard 
is correct in its view that such provisions amended or modified sections 
11a, 161a, 12 and 162, Title 14, U. S. Code, so as also to entitle such offi- 
cers, upon retirement, to the retired pay of a rear admiral of the upper 
half. It is stated to be the further view of the Coast Guard that an 
officer who had served as Assistant Commandant or Engineer in Chief 
prior to the said act of July 23, 1947, and retires thereafter, will be 
entitled, by reason of having served as Assistant Commandant or 
Engineer in Chief, to the retired pay of rear admirals of the upper 
half. 

Such views are stated on the premise that it was the apparent intent 
of the Congress, in view of its prior legislative policy, that wherever 
the words “pay and allowances of a rear admiral (lower half)” appear 
in sections lla, 161a, 12 and 162, Title 14, U. S. Code, the cited pro- 
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vision in section 2 of the 1947 act should change the words “lower 
half” to “upper half.” 

The aet of July 23, 1947, is entitled “AN ACT To integrate certain 
personnel of the former Bureau of Marine Inspection and Navigation 
and the Bureau of Customs into the Regular Coast Guard, to establish 
the permanent commissioned personnel strength of the Coast Guard, 
and for other purposes.” Section 1 of the act, 64 Stat. 409, prescribes 
the maximum officer strength of the Coast Guard, the basis for de- 
termining the authorized number of officers in the various ranks, in- 
eluding the rank of rear admiral, cé cetera. Section 2 of the act pro- 
vides as follows: 


See. 2. Commissioned officers, including extra nwmber in rank, shall be pro- 
moted to the ranks of rear admiral by seleetion, under such regulations as the 
Secretary of the Treasury may prescribe. The Assistant Commandant and the 
Engineer in Chief shall be entitled to the pay and allowances provided by law 
for rear admirals of the upper half. The number of rear admirals on the active 
list of the Coast Guard entitled to the pay and allowances provided by law for 
rear admirals of the upper half, excluding the Assistant Commandant and the 
Engineer in Chief for purposes of computation, shall be one-half of the number of 
officers on the active list of that rank. Where the division results in an odd 
number, the odd number shall be placed in the upper half. No officer who has or 
may become entitled to the pay and allowances of a rear admiral of the upper 
half shall suffer a reduction of his pay and allowances solely by reason of the 
fact that the number of rear admirals may for any reason be reduced. The 
precedence on the list of rear admirals shall be determined by the date of first 
appointment to that rank, except that the Assistant Commandant shall, while 
holding such office, be next in precedence to the Commandant. (Italics supplied.) 


Sections 3 te 15 of the act, 61 Stat, 410, 413, pertain to personnel eli- 
gible for appoimtment in the Coast Guard pursuant to that act, their 
pay and allowances, precedence, retirement, and other rights. See- 
tion 16 of the act provides as follows: 


Sec. 16. All Acts or parts of Acts inconsistent with this Act are hereby repealed ; 
but nothing contained in this Act shall be construed to affect the continued 
application to the Coast Guard of the Act of July 24, 1941, as amended (34 U.S. C., 
Supp. V,. secs. 350-350). 


Section 1 of the act of April 16, 1908, 35 Stat. 61, as amended by 
section 3 of the act of May 24, 1939, 53 Stat. 757, and section 3 of the 
act of June 6, 1940, 54 Stat. 246 (sections 11a and 161a, Title 14, U. S. 
Code), provides as follows: 


The President is authorized to appoint in the Coast Guard, by and with the 
advice and consent of the Senate, one Assistant Commandant who shall serve 
for a term of four years unless sooner relieved by the President. The Assistant 
Commandant shall perform such duties as the Commandant of the Coast Guard 
may prescribe and shall act as Commandant during the absence or disability 
of the Commandant or in the event that there is a vacaney im the office of 
Commandant. The Assistant Commandant shall be selected. from the active list 
of line officers not below the grade of commander, and such appointment shall 
not create a vacancy; and the Commandant of the Coast Guard shall make 
recommendations for the appointment of the Assistant Commandant. The As- 
sistant Commandant shall have the rank of rear admiral and the pay and allow- 
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ances of a rear admiral (lower half): Provided, That an officer whose term of 
service as Assistant Commandant has expired shall take his place on the lineal 
list in the grade that he would have attained had he not served as Assistant 
Commandant: Provided further, That any officer who was serving on February 
15, 1940, or shall thereafter serve, as Assistant Commandant shall, when retired, 
whether before or at any time after the termination of his service as Assistant 
Commandant, be retired with the rank of rear admiral and the retired pay of a 
rear admiral (lower half). (Italics supplied.) 


Section 1 of the act of April 16, 1908, 35 Stat. 61, as amended by 
the act of January 28, 1915, 38 Stat. 800, the act of January 12, 1923, 
42 Stat. 1130, the act of May 24, 1939, 53 Stat. 757, and section 1 (b) 
of the act of June 6, 1940, 54 Stat. 246 (sections 12 and 162, Title 14, 
U. S. Code), provides as follows: 

(b). The second and third provisos of section 2 of the Act of January 12, 1923 
(42 Stat. 1130), as amended (U. S. C., 1934 edition, Supp. V, title 14, sec. 12), 
are hereby further amended to read. as follows: “Provided further, That the 
engineer in chief, while so serving, shall have the rank of rear admiral and the 
pay and allowances of a rear admiral (lower half), and hereafter the engineer 
in chief shall be selected from the active list of engineering officers not below 
the grade of commander: Provided further, That any officer who was serving on 
February 15, 1940, or shall thereafter serve, as engineer in chief shall, when 
retired, whether before or at any time after the termination of his service as 
engineer in chief, be retired with the rank of rear admiral and the retired pay 
of a rear admiral (lower half), and that any officer whose term of service as 
engineer in chief has expired shall take the place on the lineal list in the grade 
that he would have attained had he not served as engineer in chief, and be 
an additional number in such grade and in the grades to which he may be 
promoted:” (Italics supplied.) 

There can be no doubt but that the provision in section 2 of the act 
of July 23, 1947, supra, fixing the pay and allowances of the Assistant 
Commandant and the Engineer in Chief, as those authorized by law 
for a rear admiral of the upper half, superseded the prior provision in 
section 1 of the act of April 16, 1908, as amended, fixing the pay and 
allowances of those officers as those provided by law for rear admirals 
of the lower half. Hence, under the act of July 23, 1947, the Assistant 
Commandant and the Engineer in Chief are entitled to the pay and 
allowances provided by law for a rear admiral (upper half). How- 
ever, the said provision in section 2 of the act of July 23, 1947, makes 
no reference to the retired pay of officers who have served or may 
serve in those positions and neither that provision nor the general 
repealing clause in section 16 of the act may be viewed, as suggested 
in your letter, as intended to amend or repeal the specific and not 
inconsistent provisions in section 1 of the act of April 16, 1908, as 
amended, fixing the retired pay of Coast Guard officers who may have 
served or may serve in such positions. 

It is settled, of course, that repeals must either be express or result 
by necessary implication and an express general repealing clause, such 
as that contained in section 16 of the act of July 23, 1947, is construed 
as an express limitation of the repeal to inconsistent acts, excluding 
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any implication of a more extended repeal. See 23 Comp. Gen. 823, 
and authorities there cited. Also, it is a settled principle in the con- 
struction of statutes that an amendment of a prior act ordinarily must 
be express and that amendments by implication—like repeals by im- 
plication—are not favored and will not be upheld in doubtful cases. 
Sutherland Statutory Construction, section 1913. See, also, United 
States v. Borden Company, 308 U. S. 188, wherein it was stated, with 
respect to repeals by implication, that: 

It is a cardinal principle of construction that repeals by implication are not 
favored. When there are two acts upon the same subject the rule is to give 
effect to both if possible. United States v. Tynen, 11 Wall. 88, 92; Henderson’s 
Tobacco, 11 Wall. 652, 657; General Motors Acceptance Corp. v. United States, 
286 U. S. 49, 61, 62. The intention of the legislature to repeal “must be clear 
and manifest.” Red Rock v. Henry, 106 U. S. 596, 601, 602. It is not sufficient, 
as was said by Mr. Justice Story in Wood v. United States, 16 Pet. 342, 362, 363, 
“to establish that subsequent laws cover some or even all of the cases provided 
for by [the prior act]; for they may be merely affirmative, or cumulative, or 
auxiliary.” There must be “a positive repugnancy between the provisions of the 
new law, and those of the old; and even then the old law is repealed by impli- 
cation only pro tanto to the extent of the repugnancy.” See, also Posados v. 
National City Bank, 296 U. 8. 497, 504. 

In the present case there is no clear and manifest intent to repeal 
that part of the act of April 16, 1908, as amended, relating to retired 
pay of Coast Guard officers who had served or might serve in the 
positions of Assistant Commandant and the Engineer in Chief, nor is 
there any repugnancy between the 1947 and the 1908 acts, as amended, 
insofar as such retired pay is concerned. 

The office of Assistant Commandant was established by section 3 of 
the act of May 24, 1939, 53 Stat. 757, which provided that the officer 
appointed to such office should have the rank of rear admiral and the 
pay and allowances of a rear admiral, lower half, and, upon expira- 
tion of his term of office, he should take his place on the lineal list 
in the grade that he would have attained had he not served as Assist- 
ant Commandant. No provision for increased retired pay for officers 
who served as Assistant Commandant was made in that act. However, 
section 3 of the act of June 6, 1940, 54 Stat. 246, supra, amended the 
act of May 24, 1939, by prescribing the duties, pay and allowances, 
etc., of the Assistant Commandant, and the last proviso in the said 
section expressly provided that any officer who was serving on Febru- 
ary 15, 1940, or should thereafter serve, as Assistant Commandant 
should, when retired, whether before or at any time after the termina- 
tion of his service as Assistant Commandant, be retired with the rank 
of rear admiral and the retired pay of rear admiral (lower half). 

Section 1 of the act of April 16, 1908, 35 Stat. 61, authorized the 
appointment of one Engineer in Chief in the Revenue Cutter Service 
for a period of four years, who might be reappointed for further 
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periods of four years, with the rank, pay and allowances of a lieuten- 
ant colonel in the Army. The last proviso in the said section related 
to the retirement of the Engineer in Chief and provided that any 
officer who thereafter might serve as Engineer in Chief should, when 
retired, be retired with the rank of Engineer in Chief and with the 
pay of a lieutenant colonel in the Army on the retired list. The act 
of January 28, 1915, 38 Stat. 800, created the Coast Guard by combin- 
ing therein the then existing Life Saving Service and Revenue Cutter 
Service. Section 2 of the act, 88 Stat. 801, prescribed various ranks and 
titles for personnel of the Coast Guard—including an Engineer in 
Chief—and section 3 thereof, 38 Stat. 801, continued in effect all 
existing laws affecting rank and pay and allowances in the Life Saving 
Service and the Revenue Cutter Service. The second proviso in sec- 
tion 2 of the act of January 12, 1923, 42 Stat. 1130, amended the 1908 
act so as to provide that the Engineer in Chief, while so serving, should 
have the rank, pay and ailowances of a captain (engineering) in the 
Coast Guard, and the third proviso in the same section provided that 
an officer who thereafter might serve as Engineer in Chief should, 
when retired, be retired with the rank of Engineer in Chief and with 
the pay of a captain (engineering) on the retired list. Thereafter, sec- 
tion 2 of the act of May 24, 1939, 53 Stat. 757, specifically amended the 
said second proviso in section 2 of the act of January 12, 1923, so as to 
provide that the Engineer in Chief, while so serving, should have the 
rank of a rear admiral and the pay and allowances of a rear admiral of 
the lower half. However, that act did not expressly amend or modify 
the said third proviso in section 2 of the act of January 12, 1923, re- 
specting the rank and and retired pay of officers who had served as En- 
gineer in Chief. Thus, it wil] be noted that section 2 of the act of May 
24, 1939, amended only the second proviso in the 1928 act, which related 
to active duty pay and allowances, and made no reference to the third 
proviso in the 1923 act respecting retired pay. That situation was 
analogous to the present one but notwithstanding the apparent con- 
gressional policy for the past 30 years had been to permit officers who 
served as Engineer in Chief to be retired with the rank authorized by 
law for that office and with retired pay based thereon, there apparently 
was no assumption that the provision in the 1939 act increasing the 
rank and pay of the Engineer in Chief, while so serving, in any way 
amended, modified or repealed the express provision.in the third pro- 
viso of the 1923 act, relating to the rank and retired pay of officers 
who had served as Engineer in Chief. On the contrary, apparently, it 
was realized that although an officer serving as the Engineer in Chief 
was entitled under the 1939 law to the rank, pay and allowances of a 
rear admiral of the lower half, he would, upon retirement, be restricted 
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to the rank and retired pay of a captain by virtue of the third proviso 
in the 1923 act; and in order to remedy such situation the Congress, 
by section 1 (b) of the act of June 6, 1940, 54 Stat. 246, expressly 
amended the said third proviso in the act of January 12, 1923, so as 
to provide that any officer who was serving on February 15, 1940, or 
should thereafter serve, as Engineer in Chief, should, when retired, 
be retired with the rank of rear admiral and the retired pay of a rear 
admiral (lower half). That is, the matter was cured by express legis- 
lation and not by doubtful interpretation. 

It is suggested in your letter that section 2 of the said act of July 
28, 1947, provides that the pay and allowances of the two offices shall be 
those provided by law for rear admirals of the upper half “without any 
separate treatment of active duty or retired pay.” But there are 
no such offices on the retired list and in prescribing the pay and allow- 
ances of the Assistant Commandant and the Engineer in Chief the 
Congress could have had reference only to the pay and allowances 
of officers on the active list appointed to and holding such offices, as 
otherwise provided by law, and not to the retired pay of officers who 
formerly held, or who might thereafter hold, such offices prior to 
retirement. 

There has not been overlooked the case of Reynolds v. United States, 
95 C. Cls. 160, wherein the Court of Claims considered the provision in 
section 2 of the said act of January 12, 1923, 42 Stat. 1130, in conjunc- 
tion with the provision in section 3 of the same act, the former section 
providing that any officer who should thereafter serve as Commandant 
of the Coast Guard should, when retired, be retired with the rank of 
Commandant and with the pay of a rear admiral (lower half) of the 
Navy on the retired list; the latter section providing that thereafter 
when a commissioned officer of the Coast Guard who has had 40 years’ 
service should retire, he should be placed on the retired list with the 
rank and retired pay of one grade above that actually held by him at the 
time of retirement. In its decision the court concluded that the provi- 
sion in section 2 of the said-act respecting the retirement of an officer 
thereafter serving as Commandant was intended as a general provision 
relating to all officers of the Coast Guard who might serve as Com- 
mandant and that the provision in section 3 respecting retirement after 
40 years’ service was intended as a special provision to be read as an 
exception to section 2 under the accepted rule of statutory construction 
that where there is a general and a special provision in the same or 
different statutes, in apparent conflict, the special provision qualifies 
the general provision and supplies an exception. In arriving at such 
conclusion the court attached some significance to the fact that these 
sections were provisions of the same statute and that section 3, being 
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the latter provision, must have been written in with the knowledge that 
there was an apparent conflict between that section and section 2, so 
that the failure of the Congress to provide expressly that the retirement 
provisions in section 2 were to constitute an exception to the 40 year 
retirement provision in section 3 indicated that they were not so 
intended. While there was considerable doubt to be resolved in deter- 
mining the retired pay to which the Commandant was entitled under 
the conflicting provisions of the said act of January 12, 1923, it is 
significant to note that there is no conflict between the provision in 
section 1 of the act of April 16, 1908, as amended, supra, authorizing 
the Engineer in Chief to be retired with the rank of rear admiral (lower 
half) and the provision in section 2 of the act of July 23, 1947, fixing 
the pay and allowances of the Engineer in Chief as the pay and allow- 
ances provided by law for rear admiral of the upper half, since, as 
hereinbefore stated, the provision in section 2 of the act of July 23, 
1947, deals with active duty pay and allowances of the Engineer in 
Chief, while section 1 of the 1908 act, as amended, deals with the rank 
upon retirement and retired pay and allowances of the Engineer in 
Chief. In that connection, the Court of Claims pointed out in its 
decision in the Reynolds case with respect to section 2 of the said act of 
January 12, 1923 (page 169)— 

* * * In the absence of any further provision in the statute with reference 
to retired rank and pay by reason of length of service, it is obvious that under 


the provisions of section 2 plaintiff would have received only the retired pay of a 
rear admiral (lower half) of the Navy, which was three-fourths of $6,000. 


Cf. decision of November 26, 1947, B~70840, 27 Comp. Gen. 296, in the 
case of General Alexander A. Vandegrift, Commandant of the Marine 
Corps. 

Since there is nothing in the said 1947 act, or its legislative history, 
expressing an intent to amend or modify the second proviso in section 
1(b) of the act of June 6, 1940, or the last proviso in section 3 of that 
act, specifically providing that any officer who was serving on February 
15, 1940, or thereafter serves, as Assistant Commandant or Engineer 
in Chief shall, when retired, be retired with the rank of rear admiral 
and the retired pay and allowances of a rear admiral (lower half), 
and since there is no repugnancy between such provisions and the 
provision in section 2 of the 1947 act, prescribing the pay and allow- 
ances for those offices, it must be concluded that such retired officers are 
not entitled to the retired pay of a rear admiral of the upper half by 
reason of having previously held such offices, irrespective of whether 
they held the offices prior or subsequent to the said act of July 23, 1947. 
It may be that the failure to amend the provisions respecting retired 
pay was due to a failure to bring that matter to the attention of the 
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Congress, but, if so, the remedy for such oversight lies with the Con- 
gress and not the accounting officers. 


(B-71280) 


TRAVELING EXPENSES—RETURN TO U. S. FROM OVERSEAS STA- 
TIONS—EMPLOYEES BEING RETIRED VOLUNTARILY 


Under section 7 of the administrative expense statute of August 2, 1946, providing 
for the allowance of travel and transportation expenses on the return of 
employees from their posts of duty outside continental United States to 
the places of their actual residence at the time of assignment to duty over- 
seas, the travel and transportation expenses of an employee incident to 
his return to the United States from an overseas post of duty for reasons 
of retirement would be payable from an otherwise available appropriation 
upon the issuance of a proper travel order, even though the employee is 
retiring voluntarily. 


Comptroller General Warren to the Secretary of the Treasury, December 16, 
1947: 


Reference is made to your letter of November 19, 1947, as follows: 


The Division of Disbursement, Bureau of Accounts, Treasury Department, 
transferred an employee from Washington, D. C. to Manila, Philippine Islands, 
to function as Assistant Disbursing Officer. The employee landed in Manila 
April 8, 1947. On April 28, 1947, the employee addressed a letter to the Chief 
Disbursing Officer, stating in part, 

“In view of the economy measure and the possible far-reaching effect thereof, I 
am contemplating retiring from the Government service on June 30, 1947 in- 
asmuch as I will have completed thirty (30) years service on May 2, 1947, 
and reach my sixtieth (60) birthday on June 14, 1947.” 

In this connection it has been the policy of the Division of Disbursement, 
Bureau of Accounts, Treasury Department, to rotate its employees on duty 
outside the continental limits of the United States every two years, as evidenced 
by copies of letters attached hereto, and while the employee in question has 
not served for such time, it is the desire of the Department to comply with his 
request for retirement as soon as possible. 

The question in connection therewith arises as to the availability of the appro- 
priation of the Division of Disbursement, Bureau of Accounts, to pay for the 
cost of return of this employee from Manila, Philippine Islands to Washington, 
D. C. for the purpose of retirement in view of the provisions of Public Law 600, 
79th Congress, 2nd Session, 60 Stat., 808, Sec. 7, which state as folldws: 

“Appropriations for the department shall be available, in accordance with 
regulations prescribed by the President, for expenses of travel of new appointees, 
expenses of transportation of their immediate families and expenses of trans- 
portation of their household goods and personal effects from places of actual 
residence at time of appointment to places of employment outside continental 
United States, and for such expenses on return of employees from their posts of 
duty outside continental United States to the places of their actual residence at 
time of assignment to duty outside the United States: * * 7; oP 
[Italics supplied.] 

House of Representatives Report No. 2186 and Senate Repurt No. 1636 both 
submitted in the 79th Congress, 2nd. Session to accompany H. R. 6533, which 
was enacted into Public Law 600, contain the following statement on Section 7 
of the bill: 

“It is intended to insure, that, in the case of positions abroad to be filled 
by citizens from this country, there would not be applied the general rule that 
an employee must bear the expenses of reporting to his first duty station and of 
returning to his home or place of engagement upon separation from the service.” 

In view of the intent of the Congress of the United States, as expressed in the 
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above reports, your decision is also respectfully requested as to whether the pro- 
visions of Section 7 of Public Law 600 are separable so as to cover the expenses 
of travel of employees who have been in the service for a number of years on 
return from their posts of duty outside the continental United States. 

The provision in section 7 of Public Law 600, 60 Stat. 808, quoted in 
your letter, supra, for the allowance of travel and transportation ex- 
penses for return of employees from their posts of duty outside the 
continental United States to the places of their actual residence at the 
time of assignment to duty outside the continental United States is not 
coupled with authority to pay the expenses of their outward journey ; 
neither is it limited to new appointees. In that connection, see decision 
of November 14, 1946, B-61379, 26 Comp. Gen. 322; decision of January 
15, 1947, B-62267, 26 Comp. Gen. 488, 496 (question and answer No. 
10) ; decision of April 29, 1947, B-65683, 26 Comp. Gen. 831; and de- 
cision of November 17, 1947, B-70850, 27 Comp. Gen. 282. The ap- 
parent purpose of that provision is to authorize the payment of travel 
and transportation expenses in connection with the return of em- 
ployees to their former residences in the United States when their 
services no longer are to be utilized outside the United States, provid- 
ing of course that the return of such employees otherwise would be 
proper. There appears to be no reason for concluding that when prop- 
erly authorized the return of an employee for reasons of retirement 
would not be within that purpose, even though, as in the present case, 
the employee is retiring voluntarily. 

In view of the above, it may be concluded, therefore, that upon the 
issuance of a proper order, the appropriations of the Division of Dis- 
bursement, Bureau of Accounts, which are available for travel and 
transportation expenses, would be available for the payment of the 
cost of the return of the employee who is the subject of your letter, 
from Manila, Philippine Islands, to Washington, D, C., provided of 
course that Washington, D. C., was the place of his actual residence at 
the time of his assignment to duty outside the United States. 

Your questions are answered accordingly. 


(B-70427) 


WITHIN-GRADE SALARY ADVANCEMENTS—INCLUSION IN LUMP-SUM 
LEAVE PAYMENT; CREDITING OF LEAVE WITHOUT PAY 


In the case of an employee separated from the service during July 1947 by reason 
of reduction in force—notification of which having been received during 
the fiscal year 1947—the lump-sum leave payment authorized by section 
108 of the Second Urgent Deficiency Appropriation Act, 1947, to be charged 
against the unobligated balance of the 1947 appropriation from which such 
employee was paid may be computed at the rate of compensation which in- 
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cludes a within-grade salary advancement that the employee became entitled 
to subsequent to June 30, 1947, but prior to his separation from the service. 

Ap employee who, while on leave without pay granted in connection with his 
separation by reduction in force, completed the prescribed waiting period 
for within-grade salary-advancement purposes within the leave-without- 
pay period of twenty-two eight-hour days authorized to be credited as service 
for such purposes by section 25.231 (c) of the Federal Employees Pay Regula- 
tions is entitled to have his lump-sum leave payment computed at the rate 
of compensation which includes the within-grade salary advancement, even 
though the employee did not return to a pay status. 


Comptroller General Warren to the Secretary of the Treasury, December 19, 
1947: 


Reference is made to your letter of October 16, 1947, as follows: 


Your decision is requested on the following factual situation representative of 
a number of employees in the Bureau of Federal Supply. 

During the month of June 1947 an employee is notified of his reduction in force 
separation effective July 31,1947. The notice stipulates that the employee is to be 
placed in a leave-without-pay status effective the opening of business July 1, 1947, 
to continue through July 31, 1947. On July 15, 1947 the employee, aside from 
the fact that he is in a leave-without-pay status, completes the statutory period 
for a within-grade promotion. 

In determining the lump sum payment for accumulated leave to be charged 
against the unobligated balance of the 1947 appropriation from which such em- 
ployee was paid, pursuant to the provisions of section 108 of the Second Urgent 
Deficiency Appropriation Act, 1947, Public Law 122, 80th Congress, First Session, 
is such employee to be paid at the rate of compensation in effect for the em- 
ployee as of June 30, 1947, or may such payment be computed on the basis of a 
rate taking into consideration the within-grade promotion to which the em- 
ployee would have been entitled on July 15, 1947 had he not been placed in a leave- 
without-pay status? 

In your consideration of this question your attention is invited to section 25.231 
of the Federal Employees Pay Regulations promulgated by the Civil Service 
Commission, which provides, in part, as follows: 

“Sec. 25.231. Service to be credited. In computing the periods of service re- 
quired for within-grade salary advancements there shall be credited to such 
service : 

“(a) Continuous civilian employment in any branch (legislative, executive, or 
judicial), executive department, independent establishment or agency, or cor- 
poration of the Federal Government or in the municipal government of the 
District of Columbia. * * * 

“(e) Leave without pay and furlough, not to exceed in total the equivalent of 
twenty-two eight-hour days in the basic forty-hour workweek, within the period 
of service required for one periodic within-grade advancement. * 

Bearing in mind that the employee does not return to a pay nti: ‘the sub- 
sidiary question for consideration is whether the “twenty-two eight-hour days” 
referred to in the foregoing subparagraph (c) must occur within a period in which 
the employee is in a pay status or whether the “twenty-two eight-hour days” 
may be added to the period after June 30, 1947. 


Section 103 of the Second Urgent Deficiency Appropriation Act. 
1947, approved June 27, 1947, 61 Stat. 188, provides: 


When employees are separated from the service during July 1947 by reason of 
a reduction-in-force and have been given notice of such separation during the 
fiscal year 1947, lump-sum payments for accumulated leave may be charged 
against unobligated balances of the 1947 appropriations from which such em- 
ployees were paid: Provided, That subparagraphs (A) and (B) of paragraph (1) 
of section 14 (a) of the Federal Employees Pay Act of 1946 (Public Law 390) shall 
not apply to such employees. 
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The purpose of that section was to authorize the use of unobligated 
balances of appropriations from which the employees were paid for 
the fiscal year 1947 in making lump-sum payments for accumulated 
annual leave to employees separated in July 1947 by reason of a re- 
duction in force and who received notices of such separation during 
the fiscal year 1947. Nothing in that section requires the lump-sum 
payment to be computed at the salary rate received by the employee 
at the close of the fiscal year 1947. 

It was held in the decision of August 8, 1946, B-59352, 26 Comp. 
Gen. 102, 106, that: 


* * * where, prior to the date of separation, an employee has completed 


the requisite period of actual service and all other conditions of the statute 
and applicable regulations have been met, the mere fact that by reason of the 
provision in section 7 (b) of the Classification Act of 1923, as amended, supra, 
postponing the effective date of the within-grade salary advancement until “the 
beginning of the next pay pericd” following the completion of such period of 
service, he did not actually receive the advance prior to the separation would 
not preclude including it in the computation of the lump sum. In other words, 
where an employee’s right to an increase in compensation had become com- 
pletely vested at the date of separation, it is immaterial that such increase is 
effective as of alaterdate. * * * 

In applying the holding in that decision to the facts presented, 
the lump-sum payment would be for computing at the increased sal- 
lary rate where the requisite period of actual service and all other 
conditions of the statute providing for automatic increases have been 
met prior to the separation and, in that connection, I perceive no 
reason for concluding that the “twenty-two eight-hour days” on fur- 
lough or leave without pay referred to in section 25.231 (c) of the 
Federal Employees Pay Regulations, quoted in your letter, supra, 
need occur within a period during which the employee is in a pay 
status in the sense mentioned in your letter in order that such days 
may be counted as service toward a within-grade salary advancement. 
As I read that section, it authorizes the crediting of leave or furlough 
without pay not exceeding in total twenty-two eight-hour days in the 
basic 40-hour workweek toward the required period of service, re- 
gardless of when such leave or furlough without pay occurs during the 
12 or 18 months’ period of service prescribed by subsection (b) of 
section 7 of the Classification Act, as amended by section 402 of the 
Federal Employees Pay Act of 1945, 59 Stat. 299. 

Under the facts presented, the requisite period of actual service 
may be considered as having been met at the time of separation on 
July 31, 1947; hence, if all other prerequisites to a within-grade salary 
advancement were met at that time the lump-sum payment of annual 
leave properly may be computed upon the rate of compensation which 
includes the within-grade salary advancement. 
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(B-70988) 


PAY—ACTIVE DUTY—NAVAL RESERVE OFFICERS—DURING PERIOD 
OF HOSPITALIZATION SUBSEQUENT TO RELEASE FROM ACTIVE 
DUTY 


A Naval Reserve officer retired for disability who was hospitalized before expira- 
tion of his authorized leave granted under orders detaching him from active 
duty and directing him to proceed home and, upon expiration of his leave, 
to regard himself released from active duty is not entitled to active-duty 
pay and allowances subsequent to the date he reverted to inactive duty, by 
reason of the provisions in section 4 of the Naval Aviation Personnel Act of 
1940, as amended, which, while granting reserve officers the same hospital 
benefits as Regular Navy officers do not extend to the statutory entitlement 
of disabled regular officers to full pay and allowances while hospitalized or 
awaiting retirement action. ’ 


Assistant Comptroller General Yates to the Secretary of the Navy, December 
19, 1947: 

There has been considered your letter of November 4, 1947, with 
enclosures, wherein you request a decision as to whether Commander 
Arthur J. Loeffler, Medical Corps, United States Naval Reserve (Re- 
tired), is entitled to active-duty pay and allowances for the period 
December 26, 1945, to August 31, 1946, under the circumstances herein- 
after set forth. 

It appears that by orders dated November 1, 1945, from the Medical 
Officer in Command, United States Naval Hospital, San Diego, Cali- 
fornia, Lieutenant Commander Arthur J. Loeffler was discharged from 
treatment on that date and directed to report to the Commandant, 
Eleventh Naval District, San Diego, for further transportation to the 
U.S. S. Bottineau (APA 235). By endorsement 1, dated November 
1, 1945, from the Commandant, Eleventh Naval District, those orders 
were modified to the extent that the officer was thereby detached from 
duty on board the U. 8S. 8. Bottineau and he was directed to proceed 
immediately to Los Angeles, California, and report, on November 2, 
1945, to the Commanding Officer, Officer Personnel Separation Center, 
for release to inactive duty. Endorsement 2, dated November 2, 1945, 
indicates that he reported on that date as directed and that he was 
examined and found physically qualified for release from active duty. 
Accordingly, he was detached and directed to proceed to his home, 
being granted one month and twenty-three days’ leave upon the expira- 
tion of which, at midnight, December 25, 1945, he was to regard him- 
self as released from all active duty. 

Apparently the officer proceeded in accordance with his orders but 
it is stated that on December 12, 1945, prior to the expiration of the 
leave granted him, he was admitted to the Naval Hospital, Camp 
White, Oregon, for treatment; that he remained hospitalized for sev- 
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eral months and that on September 1, 1946, he was placed on the retired 
list on account of disability. 

In an opinion of the Judge Advocate General of the Navy dated 
August 5, 1947, a copy of which was enclosed with your letter, the 
conclusion is reached that in view of the provisions of section 4 of 
the Naval Aviation Personnel Act of 1940, 54 Stat. 864, as amended 
by the act of October 10, 1942, 56 Stat. 780, the orders issued to the 
ofticer, insofar as they purported to effect his release from active duty 
on December 25, 1945, were in contravention of law and therefore in- 
valid. That conclusion is based on the premise that oflicers of the 
Naval Reserve, under the conditions stated in the statute, are entitled, 
in all respects, to the same benefits as officers of the Regular Navy and 
that since officers of the Regular Navy, disabled in line of duty, are 
entitled under statute (section 1265, Revised Statutes, and Pay Read- 
justment Act of 1942, 56 Stat. 359, as amended, 37 U. S. C. Supp. V, 
105, 106) to full pay and allowances while hospitalized or awaiting the 
action of a retiring board, a Reserve officer disabled in line of duty 
likewise is entitled to such benefits. On such basis it is concluded 
that Lieutenant Commander Loefller, having been disabled in line of 
duty, was entitled by law to be retained on active duty until his retire- 
ment was effected and that orders depriving him of such statutory right 
could not be lawfully issued and previous orders to that effect could 
not be lawfully executed. 

The said section 4 of-the Naval Aviation Personnel Act of 1940, as 
amended, provides: 

All officers, nurses, warrant officers, and enlisted men of the United States 
Naval Reserve or United States Marine Corps Reserve, who, if called or ordered 
into active naval or military service by the Federal Government for extended 
naval or military service in excess of thirty days, suffer disability or death in 
line of duty from disease or injury while so employed shall be deemed to have been 
in the active naval service during such period, and they or their beneficiaries 
shall be in all respects entitled to receive the same pensions, compensation, retire- 
ment pay, and hospital benefits as are now or may hereafter be provided by law 
or regulation for officers, warrant officers, nurses, and enlisted men of correspond- 
ing grades and length of service of the Regular Navy or Marine Corps: Provided, 
That if a person who is eligible for the benefits prescribed by this Act be also eli- 
gible for pension under the provisions of the Act of June 23, 1937 (50 Stat. 305), 
compensation from the United States Employees’ Compensation Commis- 
sion under the provisions of section 304 of the Naval Reserve Act of 1938 
(52 Stat. 1181) or retired pay under the provision of section 310 of the Naval 
Reserve Act of 1988 (52 Stat. 1183), he shall elect which benefit he shall receive: 


Provided further, That this section shall be effective from September 6, 1939. 
(Italies supplied. ) 


It will be noted that, contrary to what is stated in the opinion of the 
Judge Advocate General, the statute does not grant to the Reserve 
officers described therein the “same benefits” granted officers of the 
Regular Navy but grants to them only the same “pensions, compensa- 
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tion, retirement pay, and hospital benefits” granted officers of the Regu- 
lar Navy. No mention is made therein relative to the active duty pay 
and allowances of Reserve officers, nor need there have been, since their 
active duty pay and allowances are governed by other statutory provi- 
sions. See, generally, the Naval Reserve Act of 1938, 52 Stat. 1175, 
as amended, and the Pay Readjustment Act of 1942, 56 Stat. 359, as 
amended. It long has been settled that the right of an officer of the 
Naval Reserve to active duty pay and allowances is contingent upon his 
being on active duty and in time of peace or in time of war the Secre- 
tary of the Navy has authority to release any Naval Reserve officer 
from active duty. See sections 5 and 7 of the Naval Reserve Act of 
1938, 52 Stat. 1176, as amended. This authority was not impaired by 
the said section 4 of the Naval Aviation Personnel Act of 1940 and 
that fact apparently heretofore has been recognized by the Navy De- 
partment. See, for example, the case of Ensign Charles N. Collier, 
considered in decision of March 20, 1944, 28 Comp. Gen. 700, and A1- 
stacon 312032 of October 31, 1945, which provided that officers on 
terminal leave incident to their release from active duty could be 
admitted to Navy or Army hospitals but made no provision for their 
continuance on active duty beyond the expiration of their terminal 
leave on which date they were to be released from active duty. Also, 
see Alstacon 222258 of March 22, 1946, providing that officers who are 
admitted to a naval hospital while on terminal leave may have their 
orders modified so as to continue them on active duty during the period 
of their hospitalization, thus recognizing the basic necessity for amend- 
ing the orders of such officers in order to retain them in an active duty 
status. 

Moreover, neither section 1265, Revised Statutes, nor sections 5 and 
6 of the Pay Readjustment Act of 1942 (37 U. S. C., Supp. V, 105, 
106), cited in the opinion of the Judge Advocate General, give an 
oflicer of the Regular Navy, disabled in line of duty, any unqualified 
right to full pay and allowances while hospitalized or awaiting the 
action of a retiring board. The said ‘section 1265, Revised Statutes, 
repealed by section 4 of the act of August 4, 1947, Public Law 350, 
61 Stat. 749, provided, in pertinent part (10 U. S. C. 841) : 

Officers when absent on account of sickness or wounds, or lawfully absent from 
duty and waiting orders, shall receive full pay * * *. 
That provision necessarily contemplated only those officers who were 
otherwise in a pay status and thus excluded officers not on active duty. 
Of course, officers on the active list of the Regular Navy, unlike of- 
ficers of the Naval Reserve, do not have both an active and inactive 
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duty status. However, were such an officer properly discharged, or 
otherwise separated from the active service, while he was hospitalized 
or awaiting retirement, that statute would not have operated to con- 
tinue him in a pay status. A more clear analogy would be drawn 
between officers of the Regular Navy and Reserve officers with respect 
to their right to pay and allowances during a period of hospitalization 
by comparing the Reserve officer to a retired officer of the Regular 
Navy, both of whom may be either on active or inactive duty, and a 
retired officer in the same situation as the Reserve officer here in ques- 
tion would not be entitled to active duty pay and allowances subse- 
quent to the effective date of his release from active duty stated in his 
orders. Cf. 23 Comp. Gen. 193. 

Sections 5 and 6 of the Pay Readjustment Act of 1942, supra, merely 
provide for the payment to officers of rental and subsistence allow- 
ances, in addition to their pay, while on the active list, or on active 
duty, and thus would have no application to an officer not on the 
active list and not on active duty. 

As noted above, Lieutenant Commander Loeffler was directed to 
proceed to his home and was granted one month and twenty-three 
days’ leave upon the expiration of which at midnight, December 25, 
1945, he was to regard himself released from all active duty. Since 
those orders were competent and were never modified or cancelled it 
seems clear that at midnight on December 25, 1945, they became fully 
executed and he reverted to an inactive status. Since he was no longer 
on active duty there appears no legal basis to hold that he was there- 
after entitled to active duty pay and allowances and, therefore, the 
question presented must be answered in the negative. 


(B~72049) 


LEAVES OF ABSENCE—ANNUAL—CREDITING AND CHARGING ON PAY 
PERIOD BASIS 


The provisions of section 30.201 of the Annual and Sick Leave Regulations 
respecting the manner of crediting permanent employees with annual leave 
on a bi-weekly pay period basis may not enlarge or diminish the right of an 
eligible employee to twenty-six days’ annual leave with pay each calendar 
year granted by section 1 of the annual leave act of March 14, 1936, as 
amended ; nor may said secticn 30.201 be viewed as controlling in determining 
the amount of annual leave to which an employee is entitled at a given date 
during a calendar year. 27 Comp. Gen. 120, amplified. (Amplified by 27 
Comp. Gen. 369.) 

The charging of annual leave on a bi-weekly pay. period basis to correspond with 
the crediting thereof under section 30.201 of the Annual and Sick Leave 
Regulations may not, where the last days of a year are within a pay period 
extending into the subsequent year, result in leave taken in one calendar 
year being charged to leave earned in the subsequent year. 





Comp. Gen.}] DECISIONS OF THE COMPTROLLER GENERAL 337 


Comptroller General Warren to the Federal Security Administrator, December 
19, 1947: 


I have your letter of December 16, 1947, as follows: 


A question has arisen which is of the utmost importance concerning employees 
taking leave at the end of the calendar year. 

In this Agency, leave is credited on a pay period basis under General Regu- 
lations 102 and Annual Leave Regulations, section 30.201 issued by the Civil 
Service Commission in Federal Personnel Manual, Chapter Zl. General Regu- 
lations 102, paragraphs 2 and 3 under the heading “Standard Form 1130, Revised, 
Time and Attendance Report” indicates that leave is both credited and: charged 
on a pay period basis. 

The Annual Leave Act, however, states that employees are entitled to “26 days 
annual leave in a calendar year.” It provides that “annual leave which is not 
used during the calendar year in which it is earned may be carried forward as 
accumulated leave for use in succeeding years” up to certain maxima. We have 
the following questions: 

1. May “calendar” year be interpreted as the 26 pay periods ending in a calendar 
year? Specificaily, with respect to your decision B-68709 of August 25, 1947, 
may the following phrases in the last four paragraphs be given the interpreta- 
tions indicated : 











Paragraph Phrase Interpretation 
Fourth from end | “Calendar year 1947”____| The 26 pay periods ending 
(also next to last). Dec. 27, 1947 
Fourth from end__--| “Credit as of Dec. 31, | Credit as of Dec. 29, 1946 
1946” 
Next to last_...._...| “Calendar year 1946”____| The 26 pay periods ending Dec. 
28, 1946 
Next to last_......_| “Calendar year 1948”____| The 26 pay periods ending Dec. 
25, 1948 
Next to last.......- “January 1,1947through | The 14% pay periods begin- 
July 24, 1947” ning Dec. 29, 1946 and 


ending on July 19, 1947 





2. If these interpretations may not be made, must charges for leave taken after 
December 28, 1946 and before January 1, 1947 made in accordance with these 
interpretations be corrected? 

The following illustrations are offered of the effect of the two possible interpre- 
tations of “calendar year”: 

I. An employee had 720 hours of leave to his credit on July 24, 1947, and still 
had 720 hours on December 27, 1947. He uses 24 hours of annual leave on De- 
cember 29, 30 and 31. If the accumulation he can Carry over into 1948 is based 
on his balance on December 27, 1947 (end of pay period 26) he will carry over 
720 hours. If the leave taken after the end of pay period 26 and before January 
1, 1948, must be deducted from his accumulation, he can carry over into 1948 
only 696 hours. 

II. An employee had 696 hours of leave to his credit on July 24, 1947, and 720 
hours on December 27, 1947. He uses 24 hours on December 29, 30 and 31. If 
the accumulation he can carry over into 1948 is based on his balance on December 
27, he can carry over 696 hours and will lose 24 hours. If the leave taken after 
the end of pay period 26 and before January 1, 1948, is deducted from his ac- 
cumulation he can still carry over 696 hours but will lose none. 

It is anticipated that many employees will apply for leave during the period 
December 29 through December 31, 1947. As it appears from the above illustra- 
tions such employees, unless they know beforehand whether the determination 
is made as of December 27 or December 31 will not be able to plan their leave 
so as to carry over the maximum amount permitted by law. Your early reply 
is therefore urgently requested. 
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Section 1 of the Annual Leave Act of March 14, 1936, 49 Stat. 1161, 
as amended, provides, in part, as follows: 

That with the exception of teachers and librarians of the public schools of the 
District of Columbia and officers and employees of the Panama Canal and Panama 
Railroad on the Isthmus of Panama, and except as provided in section 4 hereof, 
all eivilian officers and employees of the United States wherever stationed and 
of the government of the District of Columbia, regardless of their tenure, in 
addition to any accrued leave, shall be entitled to twenty-siz days’ annual leave 
with pay each calendar year, exclusive of Sundays and holidays * * *. 
(Italics supplied.) 

It will be seen from the italicized portion of that part of the 1936 
statute quoted above that officers and employees of the Federal Gov- 
ernment, other than temporary employees, who come within the pur- 
view of that act are entitled to twenty-six days’ annual leave with 
pay “each calendar year.” The phrase, “calendar year,” consistently 
had been interpreted both by the courts and the accounting officers 
of the Government as comprising the period January 1 to December 
31, inclusive. See 26 Comp. Gen. 592, 594, and decisions cited therein. 
Compare 18 Comp. Gen. 162. 

While section 7 of the Annual Leave Act of 1936, 49 Stat. 1162, as 
amended, swpra, authorizes the President to prescribe regulations for 
uniform application of that act (authority which now has been dele- 
gated to the Civil Service Commission), it is clear that such regulations 
neither may enlarge nor diminish the rights granted under the specific 
provisions of the statute. In that connection, it will be noted that 
neither the Civil Service Commission leave regulations nor General 
Regulation No. 102 of this Office, 24 Comp. Gen. 962—referred to in 
your letter—is directed to the matter of the rate at which an employee 
earns annual leave under the 1936 statute. Rather, section 30.201 
of the current annual leave regulations of the Commission specifically 
provides that annual leave shall be “credited” to employees either at 
the rate of one day per bi-weekly pay period or that the total “credit” 
may be given at the beginning of the calendar year in which it accrues. 
Obviously, if the latter procedure be followed, an employee properly 
may not be considered as having earned twenty-six days’ annual leave 
as of January 1. And, in like manner, if the bi-weekly pay period 
method of crediting leave be used, the fact that the final leave credit 
is posted at some intermediate date during the calendar year would 
not establish that date as the date upon which the employee earns 
the full amount of annual leave authorized under the statute. Con- 
sequently, the provisions of the said regulations respecting the man- 
ner of crediting annual leave—while they may perform a desired 
function for administrative leave control purposes—are, at most, ac- 
counting expedients and in nowise may be viewed as controlling in 
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determining the amount-of annual leave to which an employee is 
entitled at a given date during a calendar year. 

It was in the light of the foregoing considerations that the re- 
ferred-to decision of August 25, 1947, 27 Comp. Gen. 120, was ren- 
dered, and, accordingly, the various parts of question 1, swpra, are 
required to be answered in the negative. 

Question 2 is answered, generally, in the affirmative. 

With respect to the illustrations given in your letter, it may be 
said that it appears axiomatic that annual leave taken during the 
calendar year 1947 must be charged to leave which accrues during that 
year, or to prior accumulations, rather than to leave which may, or 
may not, accrue in a subsequent year. In the first example, to permit 
the employee to carry over an accumulation of 720 hours of annual 
leave into 1948 would not reflect the true status of his leave account, 
since the charge for leave actually taken during 1947 apparently would 
be against annual leave which may or may not be earned during the 
calendar year 1948. Such procedure would result in erroneous lump- 
sum leave payments under the act of December 21, 1944, 58 Stat. 845, 
in the event of separation from the service of an employee, by death 
or otherwise, prior to the beginning of the calendar year 1948 or prior 
to his earning sufficient annual leave during 1948 to cover the leave 
taken. Respecting the second example, it will be seen that if Decem- 
ber 27, 1947, be considered to be the last date for charging leave taken 
during the calendar year 1947, the employee, being limited by statute 
to a maximum annual leave carry-over of 696 hours (87 days), not 
only would be charged with three days’ leave against his potential 
leave earnings during 1948, but also, he would be required to forfeit 
three days’ leave which otherwise would have been available to him for 
the days involved; whereas considering that all leave taken through 
December 31, 1947, is for charging to 1947 leave, the employee is 
entitled to the same leave carry-over (87 days), and has available for 
use on the involved workdays the three days’ annual leave which 
otherwise would be forfeited. 


(B-71081) 


LEAVES OF ABSENCE—SICK—RECREDIT OF PRIOR ACCRUED LEAVE 
UPON REEMPLOYMENT 


The amendment to section 30.408 of the Annual and Sick Leave Regulations— 
effective March 21, 1947—providing for the recredit of sick leave to an em- 
ployee appointed or reappointed within one year after notice of proposed 
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separation by reduction in force, rather than within 90 days from separation 
as was previously provided, may not be given a retroactive effect so as to 
permit the recrediting of sick leave after the effective date of said amend- 
ment in the case of a former employee who was reemployed prior to the 
effective date of the amendment after more than 90 days from separation 


but within one year from notification of proposed separation by reduction 
in force. 


Comptroller General Warren to the Secretary of the Army, December 22, 1947: 


There has been considered your letter of November 12, 1947, as 
follows: 


Effective 21 March 1947, Section 30.408 of the Annual and Sick Leave Regula- 
tions was amended by the Civil Service Commission to provide, in essence, that 
an employee shall, upon reemployment within one year after notice of separation 
by reduction in force, be entitled to recredit of his sick leave balance. Prior 
to this amendment, sick leave could only be recredited if reemployment were 
effected within 90 days of the separation. 

In the administration of this revised regulation, an obvious inequity has de- 
veloped which is typified by the following examples: 

Mr. X, an exployee of the Department of the Army was separated by reduc- 
tion in force on 2 August 1946, having received his notice on 3 July 1946. Sub- 
sequently, on 3 January 1947, he was reinstated. However, since the regula- 
tions applicable at that time permitted recredit of sick leave only within 90 days 
after separation, Mr. X was not recredited with his sick leave balance. 

On the other hand, Mr. Y, also an employee of this Department, was separated 
on the same date, 2 August 1946, having also received his notice on 3 July 1946. 
Mr. Y, however, was not reemployed until 3 April 1947. At that time, the leave 
regulation had been amended, and Mr. Y was therefore recredited with his sick 
leave balance, as permitted by the 21 March 1947 amendment. 

While both Mr. X and Mr. Y were permanent employees with competitive 
status, regulations governing reduction in force then in effect provided for sep- 
aration rather than furlough where the reduction in force was deemed to be of a 
permanent nature. However, these regulations also required the establishment 
of an agency reemployment register, the retention of separated employees’ names 
on this list, and an orderly recall to duty in accordance with the register, as 
vacancies occurred which separated employees were qualified to fill. In due 
course, Mr. X and Mr. Y were reemployed in the manner contemplated by these 
mandatory instructions, 

As this office interprets the cited section 30.408 of the Leave Regulations, the 
action taken in both cases just described was proper. Yet Mr. X apparently 
was penalized for being reemployed too early. Had he not been recalled until 
after 21 March 1947, he would have been entitled to the same benefits granted 
Mr. Y. 

Your opinion is therefore solicited on the following questions: 

1. Were the actions taken by the Department in the above examples correct? 

2. Is it possible to interpret the regulations so as to permit a recredit of sick 
leave in Mr. X’s case after 21 March 1947, even though he was reemployed prior 
to that date? 


The amendment to section 30.408 of the Annual and Sick Leave 
Regulations adding the provision for recredit of sick leave to an 
employee appointed or reappointed within one year after notice of 
proposed separation by reduction in force, referred to in the first 
paragraph of your letter, was issued by the Civil Service Commission 
on March 20, 1947, and specifically stated that such amendment would 
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be effective upon publication in the Federal Register. The amend- 
ment was so published the next day, March 21, 1947, and thus by its 
own terms became effective on that date. 

In construing statutes the courts uniformly have refused to give 
retroactive operation thereto unless an intention to that effect is clearly 
expressed. Brewster v. Gage, 280 U. S. 327; Sohn v. Waterson, 84 
U.S. 596; Commissioner of Internal Revenue v. Riley Stoker Corpo- 
ration, 67 Fed. 2d 688. The same holding would be applicable to a 
regulation having the force and effect of law, such as that here 
involved. 

The amendment to the leave regulation, referred to above, contains 
no indication of any retroactive effect; it otherwise is clear and un- 
ambiguous, and, therefore, is not subject to construction. Hence, there 
is required the conclusion that the same is effective only from the date 
it was published in the Federal Register, namely, March 21, 1947, and 
any disparity in results arising from the application of the regulations, 
such as that set out in the two examples covered by your letter, may 
not be removed by construction. 

Upon that conclusion your first question is answered in the affirma- 
tive and your second question is answered in the negative. 


(B-71393) 


LEAVES OF ABSENCE—LUMP-SUM PAYMENTS—RATE AT WHICH PAY- 
ABLE—DIFFERENTIAL FOR OVERSEAS SERVICE 


The lump-sum leave payment authorized by sections 1 and 3 of the act of Decem- 
ber 21, 1944, to be paid in an amount equal to the compensation that would 
have been received but for an employee’s separation from the service or 
transfer to a position under a different leave system is for computation at a 
rate which includes a compensation differential for overseas service only with 
respect to employees who are separated or transferred while entitled to such 
compensation differential and to which they would have continued to be 
entitled but for separation or transfer. 

Comptroller General Warren to the Acting Administrator, War Assets Adminis- 
tration, December 23, 1947: 


There has been considered your letter of November 20, 1947, re- 
questing to be advised whether this Office would be required to object 
to otherwise proper payments under the provisions of the lump-sum 


leave payment act of December 21, 1944, 58 Stat. 845, pursuant to a 
proposed regulation reading as follows: 


Payment for Unused Annual Leave. Employees separating from the Federal 
service or transferring to a Government position under a different leave system 


796802—48——_24 
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upon return to the continental United States will be eligible to receive payment 
at the 25% differential rate for unused annual leave. (26 Comp. Gen. 9; 24 


Comp. Gen. 768.) 

As you doubtless are aware, it is not part of the duty of the General 
Accounting Office to approve or disapprove regulations or instruc- 
tions issued or to be issued by any department or other agency of the 
Government. However, in view of the representations made in your 
letter respecting the number of employees now serving in the terri- 
tories and possessions of the United States and who will be separated 
from the service in the near future, a brief reference to the statute 
involved and the controlling decisions of the Office in the matter is 
deemed desirable. 

Sections 1 and 3 of the act of December 21, 1944, 58 Stat. 845, 846, 
provide in part, respectively, as follows: 

That whenever any civilian officer or employee of the Federal Government or 
the government of the District of Columbia is separated from the service or elects 
to be paid compensation for leave in accordance with the Act of August 1, 1941, 
as amended by the Act of April 7, 1942, or section 4 of the Act of June 23, 1943, 
he shall be paid compensation in a lump sum for all accumulated and current 
accrued annual or vacation leave to which he is entitled under existing law. Such 


lump-sum payment shall equal the compensation that such employee would have 


received had he remained in the service until the expiration of the period of such 
annual or vacation leave * * 


* * * * * * * 
Sec. 3. That all accumulated and current accrued leave be liquidated by a lump- 
sum payment to any civilian officer or employee of the Federal Government or the 
government of the District of Columbia in cases involving transfer to agencies 
under different leave systems. Such lump-sum payment shall equal the compen- 
sation that such employee would have received had he not been transferred until 
the expiration of the period of such leave * * 

It is settled that the right to the lump-sum payment authorized by 
sections 1 and 3 of the 1944 statute, quoted above, accrues to an em- 
ployee at the time of his separation from the service or transfer to a 
different leave system. 26 Comp. Gen. 102. However, by reason of the 
specific provision in section 1, supra, that “Such lump-sum payment 
shall equal the compensation that such employee would have received 
had he remained in the service until the expiration of the period of such 
annual or vacation leave,” and the substantially similar provision in 
section 3, supra, it is clear that the amount of the lump-sum payment 
is not necessarily limited to the rate of compensation of which the 
employee is in receipt on the date of separation or transfer. In that 
connection, it was held in the said decision of August 8, 1946, 26 Comp. 
Gen. 102, as follows (quoting from the syllabus) : 


The lump-sum payment for leave authorized by the act of December 21, 1944, 
upon separation from service is not for computation on the basis of any and all 
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compensation changes occurring in the interim between the date of separation and 
the expiration of the leave period to he considered in determining the amount of 
such payment, but on the basis of the employee’s rights under all applicable laws 
and regulations existing at the time of separation which would have affected his 
compensation had he remained in the service for the period covered by his leave. 

In consonance with the foregoing rules, it will be seen that it is only 
with respect to those employees who are separated from the service or 
transferred to a position under a different leave system while entitled to 
the said compensation differential and to which they would have con- 
tinued to be entitled but for such separation or transfer, that such 
differential is for inclusion in the computation of the lump-sum pay- 
ment. Where, for example, receipt of the differential has ceased prior 
to the date of separation or transfer, such as in the case of an employee 
who performs duty within the United States after relief from his duty 
overseas, the differential is not for inclusion in the lump-sum payment. 
Likewise, where by administrative regulation or otherwise, payment of 
the differential would have terminated at a predetermined date during 
the period covered by the lump-sum payment, the differential is for 
inclusion in such payment only to the extent it otherwise would have 
been payable had the employee not been separated or transferred. 

It would appear that the proposed regulation, as presently worded, 
is susceptible of construction at variance with the above principles 
governing the matter of the computation of the lump-sum leave pay- 
ment under the said 1944 statute, and appropriate adjustments should 
be made therein to accord with said principles prior to it issuance, 


(B-72016) 


CONTRACTS—COAL—DEFAULTING CONTRACTOR SOLE BIDDER ON 
READVERTISEMENT FOR BIDS 


Notwithstanding that, upon readvertisement for bids for the furnishing of bitumin- 
ous coal after refusal of the contractor to continue deliveries at the contract 
price, the sole bid received was that of the defaulting contractor at a price 
higher than that specified in the original contract, the acceptance of such bid, 
being tantamount to a modification of the original contract to provide for an 
increase in price without any consideration moving to the Government, would 
be unauthorized. 


Comptroller General Warren to the Postmaster General, December 23, 1947: 
Reference is made to your letter of December 15, 1947, requesting 
« decision as to whether your Department may accept the bid of the 


Alto Coal Company for furnishing 123 tons of bituminous coal to the 
Altoona, Pennsylvania, Post Office at a price of $6.33 per ton, said bid 





344 DECISIONS OF THE COMPTROLLER GENERAL [27 


being the only one received as the result of readvertisement for bids 
upon the company’s partial default under its original contract for 
delivery of 190 tons of the same kind of coal during the fiscal year 1948, 
at a price of $5.58 per ton. 

There was transmitted with your letter copy of a letter dated Novem- 
ber 14, 1947, from the Alto Coal Company to the Postmaster, Altoona, 
Pennsylvania, making claim for an additional 75 cents per ton, and 
further correspondence relative thereto. Also, there was transmitted 
therewith a copy of the bid of the Alto Coal Company, opened Decem- 
ber 5, as well as the “Abstract of Bidders and Bids.” 

In your letter you state, and it appears from the papers transmitted 
therewith, that the original contract awarded to the Alto Coal Com- 
pany upon solicitation of bids opened on April 29, 1947, provided for 
delivery of 190 tons of bituminous coal during the fiscal year 1948 at 
$5.58 per ton; that, after delivery of 66 tons of coal at the contract 
price, the contractor requested an increase of 75 cents per ton for the 
remaining tonnage due to an increase of a like amount in the price of 
coal being charged by its supplier; that, upon being informed that the 
claim could not be allowed since the contract did not provide for such 
an increase, the contractor refused to make further delivery at the 
contract price; and that, in response to a solicitation of new bids on 
November 28, 1947, from four dealers, including the contractor, for 
furnishing the undelivered tonnage, only one bid was received, being 
that of the Alto Coal Company at $6.33 per ton. You request to be 
advised as to whether your Department may accept the bid of the Alto 
Coal Company at $6.33 per ton and make payment for coal, delivered 
in response to the Postmaster’s orders at said price “as that company 
was the only bidder even though it had defaulted on the original con- 
tract.” In connection therewith, you state that the Postmaster advises 
that his present supply of coal will not last over two weeks. 

The acceptance of the contractor’s bid of $6.33 per ton for delivery of 
coal which it already was obligated under the original contract to 
furnish at $5.58 per ton would, in effect, be tantamount to a modifica- 
tion of the original contract to provide for an increase in the price 
specified therein and, as such, would be unauthorized as lacking any 
consideration moving to the Government. Cf. J.J. Preis & Company 
v. United States, 58 C. Cls. 81, 86; Vulcanite Portland Cement Com- 
pany v. United States, 74 C. Cls. 692, 705; 19 Comp. Gen. 48. Hence, 
you are advised that the present bid of the Alto Coal Company may 
not be accepted. 
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Under the circumstances, it is suggested that an emergency purchase 
of such quantity of coal as may be necessary to fill the current needs 
of the post office at Altoona be made from other coal dealers in the 
immediate vicinity and that such further emergency purchases be made 
in like manner from time to time upon the refusal of the contractor to 
deliver the remaining tonnage at the contract price of $5.58 per ton. 
The contractor should be advised of such action and that it will be held 
liable for the excess costs, if any, incurred by the United States. 


(B-70990) 


HOUSING PROJECTS TRANSFERRED TO DEPARTMENT OF AIR FORCE— 
USE OF RENTALS FOR MAINTENANCE 


The provision in section 303 of the act of October 14, 1940, as amended, that 
the Housing and Home Finance Administrator may use moneys derived 
from rental or operation of property acquired or constructed under said act 
for the expenses of operation and maintenance thereof does not authorize 
the Secretary of the Air Force to utilize housing rentals, otherwise for 
depositing into miscellaneous receipts, for maintaining housing units per- 
manently transferred by the Administrator to the Department of the Air 
Force pursuant to section 4 of the act. 


Comptroller General Warren to the Secretary of the Air Force, December 24, 
1947: 

Reference is made to your letter of November 5, 1947, stating that 
your Department, through the Department of the Army, has acquired 
numerous civilian war housing projects for ultimate permanent use, 
under the authority of section 4 of the act of October 14, 1940—gen- 
erally known as the Lanham Act—as amended by the act of January 
21, 1942, 56 Stat. 11, 12, which authorizes the National Housing Ad- 
ministrator to transfer to the jurisdiction of the War or Navy De- 
partments “such housing constructed under the provisions of this Act 
as may be considered to be permanently useful to the Army or Navy.” 
It is stated, also, that the transfer of the housing projects involved 
is subject to the restriction that certain units of each project be con- 
tinued available for occupancy by other than War Department per- 
sonnel who were in possession at the time of the transfer. It is under- 
stood that the remaining units—and such units as become available 
from time to time—are to be furnished as public quarters to officer, 
enlisted and civilian personnel of your Department. 

Your letter states that at present the various local finance officers 
are covering the rents collected from non-Department personnel di- 
rectly into the Treasury as miscellaneous receipts, but that there is a 
current pressing need for these funds for maintenance expenses of the 
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civilian war housing projects because the budget estimates of your 
Department for the current fiscal year did not include funds for the 
maintenance of the projects. 

You suggest that the costs for the maintenance of civilian war hous- 
ing projects, units of which are still being occupied by tenants whose 
possession, tenancy, rent and continued occupancy are beyond the con- 
trol of the Department of the Air Force, should be borne from rentals 
collected by the Department from these tenants, particularly as it 
appears that in so reserving the housing units the National Housing 
Administrator was acting in accordance with the express authority 
of section 4 of the Lanham Act, supra; that such units are still in 
reality civilian war housing units, and, insofar as those units are 
concerned, the Departraent of the Air Force is acting in a manage- 
ment capacity only. Also, you state that continued depletion of your 
Department’s appropriated funds for maintenance of these civilian 
war housing projects, to the detriment of essential maintenance spe- 
cifically authorized, does not appear to be warranted. 

You, therefore, present the question whether your Department 
properly may utilize the rental proceeds of the civilian war housing 
projects transferred to the Military Establishment for the maintenance 
of such projects, the net remaining at the end of the fiscal year to be 
deposited to the credit of miscellaneous receipts in accordance with 
the provisions of section 303 of the Lanham Act, as amended, 57 Stat. 
888, which provides that: 

Moneys derived from rental or operation of property acquired or constructed 
under the provisions of this Act, of Public Laws Numbered 9, 73, and 353, Seventy- 
seventh Congress, and of section 201 of the Second Supplemental National Defense 
Appropriation Act, 1941, as amended, shall be available for expenses of operation 
and maintenance and expenses found necessary in the disposition of any such 
property or the removal of temporary housing by the Administrator, including 
the establishment of necesSary reserves therefor and administrative expenses in 
connection therewith : Provided, That moneys derived by the Administrator from 
the rental or operation of any such property may be deposited in a common 
fund account or accounts in the Treasury: And provided further, That except for 
necessary reserves authorized by this Act or by section 201 of the Second 
Supplemental National Defense Appropriation Act, 1941, as amended, the un- 
obligated balances of the moneys deposited into the Treasury from the rental or 


operation of such property shall be covered at the end of each fiscal year into 
miscellaneous receipts. 


The mandate of section 3617, Revised Statutes, that the gross amount 
of all moneys received from whatever source for the use of the United 
States shall be deposited and covered into the Treasury as miscel- 
laneous receipts would seem to inhibit the use of the rentals as proposed 
in your letter, unless there is a proper basis for invoking the exemption 
from said provision of law provided by section 303 of the Lanham Act, 
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supra, It hardly is open to question that, unless otherwise specifically 
indicated, the provisions of the Lanham Act must be regarded as 
governing the operation and management of public housing under the 
jurisdiction of the National Housing Administrator (now the Housing 
and Home Finance Administrator—see Reorganization Plan 3 of 
1947, 12 F. R. 4981). And, in this connection, neither the express 
terms nor the legislative history of the amendment of January 21, 
1942, supra, authorizing the transfer to the jurisdiction of the War 
and Navy Departments of such housing as may be considered perma- 
nently useful to the Army or Navy, discloses a legislative intent that 
the authority of the Administrator in respect to the use of income from 
housing shall vest in the ggency to which it might be transferred. As 
pointed out in the decision of February 9, 1943, B-81967, cited by 
you, it is clear that the Congress intended that “such a transfer would 
be no less complete and permanent than a disposition by the Admin- 
istrator of housing to private parties.” 

Moreover, in decision of December 4, 1943, to the Secretary of the 
Navy, 23 Comp. Gen. 406, it was held that the authority vested in the 
National Housing Administrator by section 306 of the act, 54 Stat. 
1127, to make payments in lieu of taxes with respect to real property 
acquired and held by him, may not legally be exercised by the Secretary 
of the Navy upon the transfer of housing units to the Navy Depart- 
ment pursuant to section 4 of the act. That the rationale of said 
decision must control the result here is at once apparent, that is to say, 
if upon transfer of housing property pursuant to the provisions of the 
1942 amendment, there no longer exists the power conferred by one 
section of the Lanham Act to make payments in lieu of taxes, it neces- 
sarily follows that the authority conferred by another section of the 
same act to withhold rentals from the miscellaneous receipts of the 
Treasury for use in maintaining the property likewise is terminated. 

Accordingly, I am constrained to conclude that a negative answer to 
the question presented in your letter is required. 


(B-70976) 


DEPARTMENTS AND ESTABLISHMENTS—FURNISHING OF SPACE, ETC., 
IN PUBLIC BUILDINGS 


Since the Home Loan Bank Board, as constituted by Reorganization Plan No. 3 
of 1947, is not a wholly owned Government corporation, notwithstanding 
its functions include those of boards of directors of Government corporations 
which were transferred to it pursuant to said plan, section 306 of the Govern- 
ment Corporations Appropriation Act, 1948, requiring wholly owned Goy- 








348 DECISIONS OF THE COMPTROLLER GENERAL [27 


ernment: corporations occupying space in public office buildings at the seat of 
government to pay rent therefor, affords no basis for requiring the Board 
to pay rent for any space it occupies in such an office building. 

While the costs of maintenance and operation of a Government-owned office 
building—transferred to the United States pursuant to section 306 of the 
Government Corporations Appropriation Act, 1948, and placed under the 
control of the Public Buildings Administration—may not have been antici- 
pated or included in the Administration’s budget estimates, and while 
under the act of March 1, 1919, the Administration merely controls and 
allocates building space, it is the responsibility of the Administration 
to use funds appropriated to it by the Independent Offices Appropriation 
Act, 1948, for the repair, upkeep, operation, etc., of public buildings, for the 
cost of maintaining and operating the space in such a building occupied by 
a Government agency. 

The provision in the Independent Offices Appropriation Act, 1948, authorizing 
reimbursement of the Public Buildings Administration for services furnished 
other governmental activities, which contemplates services that otherwise 
are not required to be performed by the Adrhinistration—such as services 
which may be rendered under section 601 of the Economy Act—constitutes 
no basis for requiring a Government agency occupying space in a Govern- 
ment-owned office building under the control and management of the Admin- 
istration to reimburse the Administration for the cost of maintaining and 
operating the space occupied by such agency, even though the current 
appropriation for such agency includes an item for rent.. 


Comptroller General Warren to the Federal Works Administrator, December 
26, 1947: 

Reference is made to your letter of October 31, 1947, requesting a 
decision as to whether, under section 306 of the Government Corpora- 
tions Appropriation Act, 1948, Public Law 268, 61 Stat. 574, 584, 
approved July 30, 1947, the House Loan Bank Board is required to pay 
rent for all or a portion of the space occupied by it in the Federal 
Home Loan Bank Board Building, Washington, D. C., and, if not 
required to pay rent under said section, whether the Board may be 
required to reimburse the Public Buildings Administration for the 
cost of operation and maintenance of the space occupied by the func- 
tions of the Board which are noncorporate in character, until appropri- 
ations for the operation and maintenance of the building become 
available to the Public Buildings Administration. 

The building in question, of which the Board is an occupant, was 
transferred to the United States and placed under the control of the 
Public Buildings Administration pursuant to said section 306 of the 
Government Corporations Ay:propriation Act, 1948, which section pro- 
vides as follows: 


Title to all office buildings at the seat of government, which are owned by 
wholly owned Government corporations, and all right, title, or interest of such 
corporations in the land upon which such buildings are located are hereby trans- 
ferred to the United States, and the Secretary of the Treasury is authorized 
and directed to discharge the indebtedness to the Treasury of any corporation 
holding such rights, title, or interests in any such land or building to the value 
thereof as determined by the Secretary of the Treasury as of the date of transfer: 
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Provided, That in case of disagreement on the part of the head of the Corporation 
with respect to said value as determined, the Administrator of the Federal Works 
Agency shall make a final determination of the property value. Hereafter, such 
buildings shall be controlled and managed in the same manner as prescribed 
in the Act of March 1, 1919, as amended (40 U. S.C. 1). Wholly owned Govern- 
ment corporations requiring space in office buildings at the seat of government 
shall occupy only such space as may be allotted in accordance with the provisions 
of such Act of March 1, 1919, as amended (40 U. S. C. 1), and shall pay such 
rental thereon as may be determined by the Federal Works Administrator, such 
rental to include all cost of maintenance, upkeep, and repair. 


Whether the Board is required to pay rent under the foregoing 
provisions of law depends upon its status. That is to say, if the Board 
is a wholly owned Government corporation the provisions of the said 
section would apply; if it be an agency of the Government said pro- 
visions have no application. 

The Home Loan Bank Board was created by Reorganization Plan 3 
of 1947, 61 Stat. — (12 F. R. 4981), sections 1 and 2 of which provide 
as follows: 


Section 1. Housing and Home Finance Agency.—The Home Owners’ Loan 
Corporation, the Federal Savings and Loan Insurance Corporation, the Federal 
Housing Administration, the United States Housing Authority, the Defense Homes 
Corporation, and the United States Housing Corporation, together with their 
respective functions, the functions of the Federal Home Loan Bank Board, and 
the other functions transferred by this plan, are consolidated, subject to the 
provisions of sections 2 to 5, inclusive, hereof, into an agency which shall be 
known as the Housing and Home Finance Agency. There shall be in said Agency 
constituent agencies which shall be known as the Home Loan Bank Board, the 
Federal Housing Administration, and the Public Housing Administration. 

Sec. 2. Home Loan Bank Board. (a) The Home Loan Bank Board shall consist 
of three members appointed by the President by and with the advice and consent 
of the Senate. Not more than two members of the Board shall be members of 
the same political party. The President shall designate the members of the 
Board first appointed hereunder to serve for terms expiring, respectively, at the 
close of business on June 30, 1949, June 30, 1950, and June 30, 1951, and there- 
after the term of each member shall be four years. Whenever a vacancy shall 
occur among the members the person appointed to fill such vacancy shall hold 
office for the unexpired portion of the term of the member whose place he is 
selected to fill. Each of the members of the Board shall receive compensation at 
the rate of $10,000 per annum. 

(b) The President shall designate one of the members of the Home Loan Bank 
Board as Chairman of the Board. The Chairman shall (1) be the chief executive 
officer of the Board, (2) appoint and direct the personnel necessary for the 
performance of the functions of the Board or of the Chairman or of any agency 
under the Board, and (3) designate the order in which the other members of 
the Board shall, during the absence or disability of the Chairman, be Acting 
Chairman and perform the duties of the Chairman. 

(c) Except as otherwise provided in subsection (b) of this section there are 
transferred to the Home Loan Bank Board the functions (1) of the Federal 
Home Loan Bank Board, (2) of the Board of Directors of the Home Owners’ 
Loan Corporation, (3) of the Board of Trustees of the Federal Savings and Loan 
Insurance Corporation, (4) of any member or members of any of said Boards, 
and (5) with respect to the dissolution of the United States Housing Corporation. 


While the functions of the Board of Directors and the Board of 
Trustees of the designated corporations and those with respect to the 











350 DECISIONS, OF THE COMPTROLLER GENERAL {27 


dissolution of the United States Housing Corporation are transferred 
to the Home Loan Bank Board there can be little doubt that, under 
the afore-quoted provisions of the Reorganization Plan, the Board, as 
constituted, is an agency of the United States and is not a corporation. 
Accordingly, the Board not being a “wholly owned Government cor- 
poration,” section 306 of the Government Corporations Appropriation 
Act, 1948, supra, affords no basis for requiring the Board to pay rent 
for any space occupied by it in the building. 

There remains the question as to whether the Board, as an agency 
of the Government, is required to reimburse the Public Buildings 
Administration for the cost of operation and maintenance of the space 
occupied by the Board for the fiscal year 1948, or until such time as 
appropriations for the maintenance and operation of the Federal Home 
Loan Bank Board Building become available to the Administration. 
In connection therewith, it is stated in your letter in part as follows: 


The Congress, however, has provided another means by which the Public 
Buildings Administration may meet a situation such as that which now exists 
because of the unforeseen transfer to its control of the building in question by 
inserting the following language in the Independent Offices Appropriation Act, 
1948 : 

“The appropriations for salaries and expenses, public buildings and grounds 
in and outside the District of Columbia, shall be available for printing and 
binding and for communication services serving one or more governmental activi- 
ties, and for services to motor vehicles, and where such services, together with 
quarters, maintenance, or other service, are furnished on a reimbursable basis 
to any governmental activity, such activity shall make payment therefor 
promptly by check upon the request of the Public Buildings Administration either 
in advance or after the service has been furnished, for deposit to the credit of the 
applicable appropriation, of all or part of the estimated or actual cost thereof, 
as the case may be, proper adjustment upon the basis of actual cost to be made 
for services paid for in advance.” (Italics supplied. ) 

It is understood that when the building was owned by the Home Owners Loan 
Corporation, the predecessors of the Board paid rent for the space occupied by 
them and that the budget estimates for the fiscal year 1948 for the Federal Home 
Loan Bank Board, the functions of which are now vested in the board, contained 
an item for the rental of space. Although the appropriations for the Federal 
Home Loan Bank Board were cut materially below the estimates, such cuts 
were general and did not relate to any specific item. 

The Board contends that under the Independent Offices Appropriation Act, 
1948 and the act of March 1, 1919 (40 U. S. C. 1), the Public Buildings Adminis- 
tration is obligated to assume the cost of maintenance and operation of that 
portion of the Federal Home Loan Bank Board Building occupied by the Board. 
As previously stated the appropriations for the Public Buildings Administration 
for the fiscal year 1948 contain no funds for the maintenance and operation of 
the building and the Act of March 1, 1919 merely places in the Public Buildings 
Administration the control and allotment of space in certain Government build- 
ings in the District of Columbia and makes no mention of the maintenance and 
operation of such buildings. 


While it may be that the maintenance and operation of the building 
under consideration was not anticipated or included in the budget esti- 
mates upon which the appropriations for the Public Buildings Admin- 
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istration for the fiscal year 1948 were based, and while the act of 
March 1, 1919, 40 Stat. 1269 (40 U. S. C. 1), merely places in the Ad- 
ministration the control and allotment of space in certain buildings, 
the appropriation for the Public Buildings Administration, contained 
in the Independent Offices Appropriation Act, 1948, approved July 30, 
1947, 61 Stat. 592, provides in express terms that it is for “the repair, 
preservation, and upkeep of all completed public buildings under the 
control of the Federal Works Agency, * * * and for the opera- 
tion of certain completed and occupied buildings under the control of 
the Federal Works Agency.” ‘The buildings excluded from opera- 
tion by the Federal Works Agency are mentioned specifically in said 
act. Also, the said appropriation provides, under “Salaries and ex- 
penses,” 61 Stat. 593, as follows: 

Salaries and expenses, public buildings and grounds in the District of Co- 

lumbia and adjacent area: For expenses necessary for the administration, pro- 
tection, maintenance, and improvement of public buildings and grounds in the 
District of Columbia and the area adjacent thereto, maintained and operated by 
the Public Buildings Administration * * *, 
There appears to be no question but that the building under considera- 
tion is a public building under the control of the Federal Works 
Agency, and that it is the responsibility pf the Public Buildings Ad- 
ministration to maintain and operate said building. Hence, the cost 
of such maintenance and operation properly is required to be charged 
against the aforesaid appropriation of the Public Buildings Admin- 
istration for the fiscal year 1948, even though such costs may not have 
been contemplated at the time the budget estimates were prepared. 

As to the provision contained in the Independent Offices Appropria- 
tion Act, 1948, 61 Stat. 594, quoted in your letter, authorizing reim- 
bursement of the applicable appropriation of the Public Buildings Ad- 
ministration for services furnished any governmental activity, since 
the services contemplated under the provision referred to are those 
not otherwise required to be performed by the Administration but serv- 
ices such as may be rendered under section 601 of the Economy Act of 
1932, 47 Stat. 417 (31 U. S. C. 686 (a) ), or other statutory authority, 
said provision constitutes no basis for requiring the Home Loan Bank 
Board to reimburse the Public Buildings Administration on account of 
the costs involved. Moreover, the fact that the appropriation for the 
fiscal year 1948 for the Federal Home Loan Bank Board may have in- 
cluded an item for rent does not afford any basis for requiring the 
Board to make reimbursement of such costs. 

Your questions are answered accordingly. 
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(B-69940) 


REPARATION PAYMENTS FOR DAMAGES TO GOVERNMENT PROP- 
ERTY—USE OF PROCEEDS FOR REPAIR OR REPLACEMENT OF 
DAMAGED OR DESTROYED PROPERTY 


Since the provisions of section 303 of the act of October 14, 1940, as amended— 
exempting the income received from rentals or operations of the housing 
program from the miscellaneous receipts depositing requirement of section 
3617, Revised Statutes, and making such income available for operation 
and maintenance—evince an intent that the housing program should be as 
self-sustaining as possible, moneys received in reimbursement for damage or 
loss to housing facilities which are paid directly by those responsible for 
the damage or loss may be used for the repair or poured of damaged 
or destroyed facilities. 


Comptroller General Warren to the Housing and Home Finance Administrator, 
December 29, 1947: 


Reference is made to your letter of September 25, 1947, relative to 
section 303 (a) of the Lanham Act, which, as amended (42 U.S. C. 
1543, Supp. V), provides as follows: 


Moneys derived from rental or operation of property acquired or constructed 
under the provisions of subchapters II-V of this chapter, of Public Laws Num- 
bered 9 (Act March 1, 1941, ch. 9, 55 Stat. 14), 73 (Act May 24, 1941, ch, 132, 55 
Stat. 197), and 353 (Act Dec. 17, 1941, ch. 591, 55 Stat. 810), Seventy-seventh 
Congress, and of section 201 of the Second Supplemental National Defense Ap- 
propriations Act, 1941, as amended (Act Sept. 9, 1940, ch. 717, 54 Stat. 883), shall 
be available for expenses of operation and maintenance and expenses found nec- 
essary in the disposition of any such property or the removal of temporary 
housing by the Administrator, including the establishment of necessary reserves 
therefor and administrative expenses in connection therewith: Provided, That 
moneys derived by the Administrator from the rental or operation of any such 
property may be deposited in a common fund account or accounts in the Treas- 
ury: And provided further, That except for necessary reserves authorized by 
subchapters II-V of this chapter or by section 201 of the Second Supplemental 
National Defense Appropriation Act, 1941, as amended (Act Sept. 9, 1940, ch. 
717, 54 Stat. 883), the unobligated balances of the moneys deposited into the 
Treasury from the rental or operation of such property shall be covered at the 
end of each fiscal year into miscellaneous receipts. (Oct. 14, 1940, ch. 862, title 
III, § 6, 54 Stat. 1127; renumbered § 303, June 28, 1941, ch. 260, § 4 (b), 55 Stat. 
363 ; July 7, 1943, ch. 196, § 3, 57 Stat. 388.) 


You request a decision as to whether moneys received in reimburse- 
ment for damage or loss to property operated by your Agency under 
the Lanham Act which are paid directly by those responsible for the 
damage or loss—as distinguished from moneys received under insur- 
ance policies—are available for use in the repair or replacement of 
the damaged or destroyed property. You refer to Office decision of 
June 26, 1943, to the Federal Works Administrator, 22 Comp. Gen. 
1133, wherein it was held that insurance proceeds may be used for such 
purpose and need not be covered into the Treasury as miscellaneous 


receipts in accordance with the provisions of section 3617, Revised 
Statutes. 
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As pointed out in your letter, the conclusion reached in the decision 
of June 26, 1943, was predicated primarily on the fact that the terms 
of section 303 of the Lanham Act, above quoted—exempting the in- 
come received from authorized dealings with the property from the 
requirements of section 3617, Revised Statutes, and making such in- 
come available for operation and maintenance—disclose a legislative 
intention that the program, once launched with an appropriation, 
should be carried on with the least possible necessity for additional 
appropriations, and that the project or program should be, insofar as 
possible, self-supporting or self-sustaining. No reason is perceived 
why the principle of said decision should not be controlling here. 
Aside from the immaterial circumstance that the two types of pro- 
ceeds involved differ only in respect to the source from which de- 
rived—the funds in the cited decision being paid by insurance, whereas 
the moneys received in the instant case are paid by private parties 
responsible for the loss or damage—the fact remains that the inherent 
nature of both funds is substantially identical in that each represents 
reparation payments for damages to Government property. For that 
reason, the proposed use of the moneys referred to in your letter in 
the repair or replacement of damaged or destroyed facilities would 
appear to be consistent with the expression of Congressional purpose 
to make the program as self-sustaining as possible, and this Office will 
not be required to object further thereto. 


(B-68893) 


LEAVES OF ABSENCE—MILITARY—EXCESS LEAVE, LEAVE ON SIXTH 
DAY OF WORKWEEK, ETC. 


An employee receiving civilian compensation exceeding $2,000 per annum who, 
prior to the act of July 1, 1947, permitting the concurrent receipt of civilian 
compensation and pay and allowances as a member of the Officers’ Reserve 
Corps, was granted military leave in excess of the 15 calendar days allowed 
by the act of May 12, 1917, may have such excess leave converted to annual 
leave and retain his civilian compensation, provided military pay and allow- 
ances were not received for such days; but, if such pay and allowances were 
received for such days, the dual compensation restrictions would preclude 
the payment of civilian compensation therefor, and would require that such 
days be converted to leave without pay. 

Military leave of absence with pay authorized by the act of May 12, 1917, as 
amended by the act of July 1, 1947, may be taken intermittently, a day at a 
time, or as otherwise directed under orders issued by competent military 
authority. 

A civilian employee regularly scheduled to work six 8-hour days per week is 
entitled under the act of May 12, 1917, as amended, granting to miembers 
of the Officers’ Reserve Corps military leave of absence without loss of pay, 
to receive otherwise proper overtime compensation for the sixth day of the 
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week on which he was absent on military leave as a member of the Officers’ 
Reserve Corps. 


Comptroller General Warren to the Attorney General, December 31, 1947: 


In compliance with Office letters of August 28 and November 7, 
1947, there were forwarded here under your Department’s letter of 
December 1, 1947, photostatic copy of active duty training orders issued 
to Charles B. Edwards, first lieutenant, Officers’ Reserve Corps (an 
employee of the Federal Bureau of Investigation), and a copy of his 
“Individual Flight Record” covering aerial flights performed during 
the period January 3 to September 26, 1947, for use in connection with 
your request of August 14, 1947, for a decision upon certain matters 
discussed therein as follows: 


The following is quoted from a memorandum dealing with military leave for 
a clerk in the Federal Bureau of Investigation : 

“Federal Bureau of Investigation Clerk Charles B. Edwards is a member of 
the Officers’ Reserve Corps. He is employed as a night clerk at $2,168.28 per 
annum. He was ordered to take active training on the following occasions: 
January 3, 1947, 1 day military leave; January 10, 1947, 1 day military leave; 
February 17, 1947, 3 hours military leave; February 28, 1947, 3 hours military 
leave ; March 19, 1947, 1 day military leave; April 2, 1947, 1 hour military leave; 
April 14, 1947, 1 hour military leave; and June 1 through June 15, 1947, 15 days 
military leave. 

“Counting the above periods as reported, Edwards has taken 19 calendar 
days of military leave, which is 4 days over the limit of 15 days of military leave 
permitted per calendar year. 

“He receives compensation from the Bureau over the $2000 ceiling and there- 
fore any time over 15 calendar days must be leave without pay. For leave 
purposes, any debt is computed by figuring the time backwards from the last day 
of overdrawn leave. Therefore, taking the figure 19 days and counting back from 
June 15, his last day of military training, the 4 days over the 15 allowable would 
be June 12 through June 15,1947. This period of calendar days includes Saturday 
June 14, 1947 and Sunday June 15, for which he did not receive pay from this 
Bureau, since overtime pay was deducted for Saturday June 14, as he was not 
present for duty, and Sunday was a non-work day. It should also be pointed out 
that he did not receive pay from the Bureau for Sunday June 1, Saturday June 7, 
and Sunday, June 8, although those 3 days were counted in the 19 calendar days. 
Also, it is very possible that employees will be ordered for training on Saturday 
and Sunday and the Bureau will have no knowledge of same. Such employees 
would not be charged with military leave for those days. 

“The Comptroller General’s decision dated April 9, [10] 1930, (A-31168) 
[A-81224, 9 Comp. Gen. 448] states that members of the Officers’ Reserve Corps 
are to be granted leave of absence for all days during which the employee is 
ordered to reserve training duty, not to exceed 15 days in any one calendar year, 
without loss of pay, time, or efficiency rating. It also states that Sundays and 
holidays occurring within the period of absence should be included. 

“It is noted at the time of the above decision government employees were paid 
on a 30-day basis, rather than on a 40-hour week. Also, the rate of pay now places 
the majority of employees above the $2000 per annum necessitating leave without 
pay for periods over 15 calendar days. In view of this, there appears to be a 
question as to whether days of military training which fall on non-work days 
(Saturday and Sundays) should be counted under such circumstances.” 

Among the questions presented in this situation are: 

1. May military leave be taken intermittently, a day at a time, at intervals as 
indicated in this case? 
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2. Is an employee entitled to overtime if he normally would have worked a 
regular schedule in excess of 40 hours, except for the fact that he was ordered to 
military training? 

3. Is the rule in the cited decision still in effect, that is, military leave is com- 
puted on a calendar day basis and the compensation otherwise payable to the 
employee within the allowable 15 days shall continue to be paid him when ordered 
on military duty for training purposes? 

Any other comments or suggestions on the problem presented in the case of 


_ Mr. Bdwards will be appreciated. 


The military leave law in effect prior to July 1, 1947—the period 
primarily involved here—is contained in the third and fourth para- 
graphs under the subheading, “Ordnance stores and equipment for 
Reserve Officers’ Training Corps,” appearing in the Military Appro- 
priation Act for the fiscal year ending June 30, 1918, approved May 12, 
1917, 40 Stat. 71, 72 (10 U.S. C. 371), as follows: 

Provided further, That all officers and employees of the United States or of the 
District of Columbia who shall be members of the Officers’ Reserve Corps shall be 
entitled to leave of absence from their respective duties, without loss of pay, time, 
or efficiency rating, on all days during which they shall be ordered to duty with 
troops or at field exercises, or for instruction, for periods not to exceed fifteen days 
in any one calendar year. 

Provided further, That members of the Officers’ Reserve Corps who are in the 
employ of the United States Government or of the District of Columbia and who are 
ordered to duty by proper authority shall, when relieved from duty, be restored to 
the positions held by them when ordered to duty. 

Section 1 (a) of Public Law 153, approved July 1, 1947, 61 Stat, 238, 
amended the provisions of the 1917 act so as to include members of the 
Enlisted Reserve Corps. Section 1 (b) of the said act, 61 Stat. 239, 
amended the 1917 act by providing inter alia that no existing law shall 
prevent any member of the Officers’ Reserve Corps or Enlisted Reserve 
Corps from receiving the pay incident to his employment in any civil 
branch of the public service “in addition to” any pay and allowances to 
which he may be entitled under the laws relating to the Officers’ Reserve 
Corps. 

Before considering the specific questions outlined in your letter, it 
may be appropriate to discuss briefly certain points which are indirectly 
presented in the first three paragraphs of the memorandum quoted in 
your letter, concerning the granting of more than 15 days’ military 
leave during the period January 3 to June 15, 1947, and the possible 
violation of dual compensation statutes. 

While it is stated that Mr, Edwards “has taken 19 calendar days of 
military leave” during the period January 3 through June 15, 1947, 
the only period in which it appears that he was “ordered to duty” with 
troops or at field exercises or for training, is the period covered by 
Special Orders No. 80, Headquarters Fourth Air Force, Hamilton 
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Field, California, dated May 28, 1947, which directed certain Air 
Corps Reserve Officers—including First Lieutenant Charles B. Ed- 
wards—to active duty for training for a period of 15 days from June 
1 to 15, 1947. It is apparent, as suggested in the memorandum, that 
since the statute limits the military leave of absence which may be 
granted members of the Officers’ Reserve Corps to “periods not to 
exceed 15 days in any one calendar year,” Mr. Edwards legally could 
not have been granted military leave, as such, in excess of 15 days 
during the calendar year 1947. Consequently, upon the basis of the 
present record, it must be concluded that Mr. Edwards was “ordered 
to duty” during the period June 1 to 15, 1947, and, hence, entitled to 
military leave of absence without loss of pay during that period only. 
It follows, of course, that the four days’ absence during the period 
January 3 to April 14, 1947, may not be considered military leave of 
absence. Such conclusion naturally raises the question as to the em- 
ployee’s leave and pay status on the four days that he was carried as 
absent on military leave. While it is not stated whether Mr. Edwards 
received military pay and allowances for the days he was absent on 
military leave prior to June 1, 1947, it may be stated that if the em- 
ployee received no pay and allowances as a member of the Officers’ 
Reserve Corps on such days there would be no objection to correcting 
his leave record at this time to show such absence as annual leave 
instead of military leave, and, in such event, he would be entitled to 
retain the compeisation of his civilian position. However, since the 
period here involved is prior to the act of July 1, 1947, and as the 
employee’s civilian compensation is at a rate in excess of $2,000 per 
annum, if he received military pay and allowances for those days, in 
addition to the compensation of his civilian position, such dual pay- 
ment would, as suggested in your memorandum, violate the dual com- 
pensation statutes and he would not be entitled to compensation as a 
civilian employee on those days. 16 Comp. Gen. 1103. Also, in such 
event, the absence on those days would be charged as leave without pay. 
Cf. section 1 (b) of the act of July 1, 1947, and decision to the Secre- 
tary of the Army dated October 27, 1947, B-68195, 27 Comp. Gen. 245, 
question and answer No. 4. 

With respect to the first question presented, as to whether military 
leave may be taken intermittently a day at a time, it appears to have 
been recognized in the said decision of October 27, 1947 (question No. 
2), that the act of May 12, 1917, as amended, permits military leave to 
be taken intermittently, a day at a time, or as otherwise directed under 
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orders issued by competent military authority. Accordingly, ques- 
tion No. 1 is answered in the affirmative. 

In decision of May 30, 1944, 23 Comp. Gen. 904, there was considered 
the question whether an hourly employee of the War Department who 
was required to work regularly six 8-hour days per week, and who 
was called for jury duty on the sixth work day, was entitled to other- 
wise proper overtime compensation for the sixth day under the act of 
June 29, 1940, 54 Stat. 689, providing that the compensation of an 
employee of the Government called for jury service “shall not be dimin- 
ished” by reason of such absence, except as otherwise provided therein, 
nor shall the period of such absence be deducted from the time allowed 
for any leave of absence authorized by law. The act of May 12, 1917, 
supra, entitles employees of the Government to leave of absence “with- 
out loss of pay” for all days they are ordered to duty with troops, etc., 
not in excess of 15 days each calendar year. While the absence in one 
case is charged to “court leave” (see section 30.24 of the current Regu- 
lations Relating to Annual and Sick Leave of Government Employ- 
ees), and in the other case to “military leave” (see B—68195, October 27, 
1947), the purpose sought to be accomplished under both acts is iden- 
tical in that it was intended that such employees should receive the 
same compensation they otherwise would have received but for the fact 
that they were absent on military or court leave. Hence, assuming 
that Mr. Edwards was regularly scheduled to work six 8-hour days 
per week during the period June 1 to 15, 1947, he would be entitled 
to otherwise proper overtime compensation for the sixth day (in this 
case Saturday, June 7 and 14, 1947), although he was absent on mili- 
tary leave on those days. Accordingly, question No. 2 is answered in 
the affirmative. 

While question No. 3 refers to the rule set forth in decision of 
April 10, 1930 (A-31168), 9 Comp. Gen. 449, it is assumed that it was 
intended to refer to decision A-31224, 9 Comp. Gen. 448, pertaining 
to the inclusion of Sundays and holidays occurring within a continu- 
ous 15-day period of military leave. That decision was discussed in 
decision of October 27, 1947, B-68195, and it was concluded that the 
act of July 1, 1947, made no change in the prior statute with respect 
to including as a part of the 15 days’ military leave, Sundays, holidays 
and other non-workdays occurring within the period of absence. It 
was pointed out in that decision that the rule enunciated in 9 Comp. 
Gen. 448, 


* * * need not be applied as requiring that non-workdays be charged to 
military leave where they are not wholly within a period of absence on military 
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leave, that is, unless the absence extends for a period including time both before 
and after the non-workdays. For example, Saturday being a non-workday, an 
employee would not be charged with military leave because he attended a drill 
or engaged in certain military exercises while not required to work on that 
day. But if his military duties required him to be absent from his civilian em- 
ployment from Wednesday through the second following Wednesday, inclusive, 
he would be charged with fifteen days’ military leave, on a calendar day basis, 
notwithstanding that Saturdays and Sundays falling within such period were 
so-called non-workdays. Likewise, Saturday and Sunday being non-workdays, 
an employee absent Monday on military leave or absent on Friday but returning 
to work on Monday would be charged only one day notwithstanding that he may 
also have had military training on the non-workdays Saturday and Sunday, but if 
absent Friday through Monday he would be charged four days since the non- 
workdays fell wholly within the period of absence. That application of the 
statute is in consonance with the long followed administrative practice of charg- 
ing sick leave before the sick leave statute was changed to expressly exclude 
non-workdays. 


Question No. 3 is answered accordingly. 


(B-71423) 


COMPENSATION—POSTAL SERVICE—ADMINISTRATIVE PROMOTIONS 
DURING MILITARY DUTY 


Promotions of Postal Service employees to the former grades of special clerk 
having been administrative, as distinguished from automatic, promotions, 
which could not have been granted while on military duty, or be given 
retroactive effect upon restoration after military duty, employees who had 
been administratively promoted to special clerk while in the military service 
may not be assigned, upon restoration to civilian duty subsequent to the 
effective date of the Postal Service employees pay statute of July 6, 1945— 
which did not continue the grades of special clerk—to automatic salary 
grades higher than those that would have been assigned if such administra- 
tive promotions had not been granted. 


Comptroller General Warren to the Postmaster General, December 31, 1947: 


Consideration has been given your predecessor’s undated letter 
(reference 15), received here November 24, 1947, as follows: 


On or about November 5, 1947, the Postal Accounts Division of your office for- 
warded approximately 385 pages of exceptions to the postmaster at San Fran- 
cisco, California, covering disallowances totaling $19,597.09. These disallow- 
ances involved 136 clerks who were promoted to the position of special clerk 
while on military furlough. On the last page of the exceptions there appears a 
notation “Promoted to special clerks at $2200 while on military furlough. There 
exists no authority of law to grant administrative promotion while on so-called 
military furlough during which time the employee is not in a civilian position. 
The above employees were overpaid by one grade from the date of their return.” 

One case involved is that of William J. Adami, Jr., a regular clerk in the San 
Francisco, California, post office, which is the first in the list of exceptions and 
is typical of the group. Mr. Adami was appointed a substitute clerk on April 1, 
1938, and adyanced in the usual manner to the position of regular clerk at $2100 
effective April 1, 1942. On July 2, 1943, he was placed on military furlough be- 
eause of his entrance into the armed forces. On September 1, 1944, he was 
reached in regular order for promotion to the position of special clerk, which 
action was journalized to the Postal Accounts Division on September 5, 1944, 
Journal No. 132. Clerk Adami was restored to duty as a clerk on February 1, 
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1946, following his release from the armed forces and was reassigned at $3000 
per annum; on July 1, 1946, he was promoted automatically to $3100. 

Paragraph 3 (c) of 8.J.R. 286 dated August 27, 1940, reads in part as follows: 

“(c) Any person who is restored to a position in accordance with the pro- 
vision of paragraph (A) or (B) of subsection (b) shall be so restored without 
loss of seniority * * *.” 

This principle was reiterated in paragraph 8 (c) of Public Law 783, approved 
September 16, 1940. 

Section 25 of the Act of July 6, 1945, Public Law 134 states in part as follows: 

“That in the case of employees who have been separated or shall hereafter 
be separated from the field service of the Post Office Department for military 
duty, the periods or terms of such service immediately preceding entry into 
the military service as well as the time engaged in military service shall be con- 
strued as allowable service and pro rata credit shall be given for the time engaged 
in military service for each year of such service.” 

With respect to the appointment of special clerks the Act of February 28, 
1925, stated, that as a reward for faithful and meritorious service special clerks 
may be appointed in the executive, finance, money order, postal savings, registry, 
mailing and other divisions in first-class offices. Pursuant to this law instruc- 
tions reflecting the policy of the Department concerning the appointment of 
special clerks were issued and were set out in Article 87, pages 97-98 of the 
July 1943 Official Postal Guide which Article was canceled following the passage 
of Public Law 134. A scale showing the quota of special clerks that could be 
appointed was set forth in that Article which, for offices the size of San Fran- 
cisco, allowed one special clerk in every five clerical employees. The instructions 
further stated that certain requirements with respect to efficiency must be met 
and when met the senior employee should be appointed. This in effect made 
the promotion of special clerk similar to the automatic grades. 

Pursuant to 8. J. R. 286 the Department issued instructions on September 
10, 1940, concerning the policy to be followed with respect to leave of absence 
for military duty, which instructions were published in The Postal Bulletin of 
September 11, 1940. Under the caption “Promotions” paragraph 6 states that 
employees eligible for advancement to special clerk or other competitive posi- 
tions will be advanced or transferred in the proper order. The instructions were 
based on two principles: First, the clear intent of Congress that employees 
inducted into the armed forces for the purpose of defending their country should 
not be penalized because of such service and, second, the policy adopted by the 
Department concerning special clerk promotions was such as for all intents and 
purposes to place the promotions thereto in the automatic grades within the 
limits of the number of positions authorized at each first-class office. 

In view of the circumstances set forth herein it will be appreciated if you will 
review this matter and advise me as to whether you concur in the conclusions 
reached by the Postal Accounts Division of your office concerning the action of this 
Department in giving its employees who were on military leave the rights and 
benefits to which they were entitled. 


The Postal Employees Pay Act of 1945, Public Law 134, approved 
July 6, 1945, did not continue the former classification of clerks known 
as special clerks; and prior to that act special clerks were not embraced 
in the automatic grades, such positions being filled by selection and 
promotion within the discretion of the head of the department. 3 
Comp. Gen. 517. In 20 Comp. Gen. 789, to the Postmaster General, 
it was stated, at page 792: 

Accordingly, referring to the concluding paragraph of your letter, no admin- 
istrative action making adjustments in grade and salary rate of postal employees 


should be taken during the absence of the employees on military duty, the benefits 
of the Selective Training and Service Act and Public Resolution of August 27, 1940, 
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being available only upon restoration to civilian positions. However, upon resto- 
ration to their civilian positions under the terms and conditions of said statutes, 
regular postal employees may be advanced to the grade and salary rate to which 
they would have been advanced had their military service been in the postal 
service in accordance with existing laws and regulations. 


See, also, 26 Comp. Gen. 839, in which it was held: 


The appointment of a substitute employee to a regular position is an administra- 
tive promotion. There exists no authority of law to grant such administrative 
promotion while on so-called military furlough during which the employee is not 
in his civilian position. Public Law 134, 59 Stat. 435, authorizes automatic 
promotions to employees of the Postal Service from grade to grade under particular 
classifications, such as regular clerks, substitutes, etc., after “satisfactory service” 
in a particular position, but there is nothing therein, or elsewhere so far as I am 
advised, which requires that an administrative promotion from a substitute posi- 
tion to a regular position shall be made based upon seniority or because of military 
service. 

Under the provisions of section 8 of the Selective Training and Service Act, 
54 Stat. 890, as amended, a returning veteran who left a position, other than 
temporary, to enter the armed forces is entitled to “be restored to such position 
or to a position of like seniority, status, and pay.” (Italics supplied.) The 
right of restoration under that statute is limited to the same position or one of 
“like seniority, status, and pay,” and does not include a position to which the 
employee might have been promoted had he not entered the military service, as 
indicated in your letter. 


As there was no authority to grant an administrative promotion 
while the employee in the case presented as typical of those involved 
was in the military service, upon his restoration February 1, 1946, his 
salary was for computation under the Postal Employees Pay Act of 
1945, Public Law 134, as amended by the act of May 21, 1946, Public 
Law 386, 60 Stat. 203. Section 23 of Public Law 134, 59 Stat. 460, 
provides : 

Sec. 23. In the readjustment of salaries to conform to the provisions of this 
Act, regular employees for whom salary steps, automatic and additional grades 
have been provided in sections 12, 13, 14, 15, 16, 18, and 19 shall be assigned 
to the salary of their respective positions on the basis of their base salary plus 
20 per centum, or $400, whichever is the lesser amount, but not less than $300: 
Provided, That when the application of the above formula produces a sum that 
is not equal to a salary provided for the position, the employee shall be assigned 
to the nert higher salary grade: Provided further, That no employee shall be 
assigned to a salary grade above the maximum automatic or additional grade 
provided for the position: And provided further, That clerks who are employed 


not less than forty hours per week at third-class post offices, and who are ap- 


pointed to regular positions, shall be assigned to the minimum salary rate 
provided for the position. 


As Mr. Adami’s salary prior to his entering the military service was 
$2,100, it properly was for increasing under section 23, supra, to 
$2,500, the salary of Grade~9 as prescribed by section 12(a), Public 
Law 134, 59 Stat. 443, plus $400 additional granted by Public Law 
386. As he had reached the maximum automatic grade prior to his 
entering the military service, he was not in a position to receive any 
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credit for military service until the passage of Public Law 134, which 
established automatic grades to which he could be advanced by reason 
of satisfactory service or credit for military service. Accordingly, 
as his right to credit for military service is limited to such service 
as occurred on and after July 1, 1945, the effective date of Public Law 
134, this employee became entitled to his first automatic increase to 
$3,000, Grade-10, July 1, 1946, and an additional increase July 1, 1947, 
to Grade-11 at $3,100. It is thus apparent that the audit action in 
taking exception to the compensation paid to this employee in excess 
of the above rates, as well as excess salary payments to others who 
were given administrative promotions to selective grades while absent 
in the military service, was correct and upon review that action must 
be and is sustained. 


(B-66174) 


SUBSISTENCE—PER DIEMS—NAVAL RESERVE OFFICERS RELIEVED 
FROM NAVAL ASSIGNMENTS AND DETAILED FOR DUTY WITH COAL 
MINES ADMINISTRATION 


Naval Reserve officers who, after the dates scheduled for their release from active 
duty, remained on active duty at their permanent duty stations for the per- 
formance of temporary duty with the Coal Mines Administration may be 
paid per diem in lieu of subsistence for such temporary duty from funds al- 
located to the Secretary of the Interior from the “Emergency Fund for the 
President” for necessary expenses in connection with the seizure and opera- 
tion of the coal mines, even though they were not away from their designated 
posts of duty within the meaning of section 12 of the Pay Readjustment Act 
of 1942,as amended. 26 Comp. Gen. 902, amplified. 


Assistant Comptroller General Yates to the Secretary of the Interior, January 5, 
1948: 

Reference is made to your letter of October 3, 1947, transmitting 
two vouchers, and related papers, comprising the claims of Lieutenant 
Commander Charles J. O’Neill, U. S. Naval Reserve, and Lieutenant 
Arthur B. Lyon, U. S. Nava] Reserve, for refunds of amounts which 
the Navy Department checked against the pay of such officers on the 
basis that, under decision of this Office dated February 4, 1947, 26 
Comp. Gen. 557, there was no authority for payments theretofore made 
to the officers representing per diem in lieu of subsistence for periods 
during which they were not away from their designated posts of duty 
within the meaning of section 12 of the Pay Readjustment Act of 1942, 
as amended, 58 Stat. 730, 37 U. S. C., Supp. V, 112. 
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The circumstances involved are stated in your letter, as follows: 


The claimants were Naval officers on active duty in June 1946, who had been no- 
tified that they were to be released from active duty and had been ordered to re- 
port for separation processing. Before being actually separated from active 
duty, they were requested to forego separation in order that they could be as- 
signed to the Coal Mines Administration for temporary duty in connection with 
the seizure and operation of the coal mines pursuant to Executive Order No. 9728, 
dated May 21, 1946. The claimants were advised that if they would agree to the 
eancellation of their separation orders and remain on active duty a per diem of 
$7.00 would be paid while on temporary duty with the Coal Mines Administration. 

The Naval officers agreed to the cancellation of their separation orders and 
were assigned to the Coal Mines Administration, Washington, D. C., for tem- 
porary duty. Washington, D. C. was their permanent duty station at the time 
the officers were assigned to the Coal Mines Administration. Both officers were 
paid $7.00 per diem during the time they were on temporary duty in Washington, 
D. C. Following your ruling on February 4, 1947, B-62094, to the Secretary of 
the Navy, the officers were required by the Navy Department to refund the 
amounts which they had received as per diem while on duty in Washington. The 
officers have filed claims with the Coal Mines Administration in the amounts 
of the refunds made. 


You recommend that the claims be approved for payment from 
funds allotted to you from the Emergency Fund for the President in 
connection with the operation of the coal mines but you indicate that 
since the claiming officers agreed to, and did, remain on active duty 
after the scheduled dates for their release from active duty, solely for 
the purpose of serving with the Coal Mines Administration, rather 
than having been ordered to active duty from an inactive status for 
such purpose, you have some doubt whether their claims are for allow- 
ance under the principle of decision of this Office dated June 5, 1947, 
26 Comp. Gen. 902, in which it was held that (quoting the syllabus) — 

Funds allocated to the Secretary of the Interior from the “Emergency Fund 
for the President” in connection with the operation of the coal mines, being avail- 
able for expenditure “without regard to the provisions of law regulating the ex- 
penditure of Government funds,’ are available for payment of per diem in lieu 
of subsistence to a Naval Reserve officer who was ordered from his home for 
temporary active duty with the Coal Mines Administration, even though the 
fact that such officer was not away from his designated post of duty within the 
meaning of section 12 of the Pay Readjustment Act of 1942, as amended, would 
preclude the use of naval appropriations for such purpose. 

In such decision it was stated that— 

* * * in view of the broad authority vested in the President by the statutes 
providing the “Emergency Fund for the President”, and in view of the express 
terms of the President’s letters * * * allocating funds to the Secretary of 
the Interior, the Secretary is authoritzed to use such funds for any expense, 
arising from an emergency affecting the national security and defense, which 
reasonably may be considered a necessary expense in connection with the 
seizure and operation of the coal mines and “without regard to the provisions 
of law regulating the expenditure of Government funds.” * * * 

With respect to the application of the basic principle of the said de- 
cision of June 5, 1947, there does not appear to be any reason for 
making a distinction between the case of a reserve officer who was 


ordered from his home to active duty for service with the Coal Mines 
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Administration and the case of a reserve officer who, while serving 
on active duty, was relieved from his regular naval assignment and 
detailed for service with such Administration under the circumstances 
stated in your letter. Accordingly, this Office will not question your 
determination that the claims of Commander O’Neill and Lieutenant 
Lyon involve necessary expenses in connection with the seizure and 
operation of the coal mines and that they properly are payable from 
the funds allotted to you from the Emergency Fund for the Presi- 
dent for such necessary expenses, if otherwise correct. 


The vouchers and related papers received with your letter are re- 
turned herewith. 


(B-66700) 


TRANSPORTATION—HOUSEHOLD EFFECTS AND DEPENDENTS—OLD 
AND NEW STATIONS IN SAME GENERAL METROPOLITAN AREA 


Under the provisions of the uniform travel and transportation regulations 
(Executive Order No. 9805), the expenses of transporting an employee’s 
dependents and household effects upon an authorized transfer of official 
station from one separate corporate municipality to another may be paid, 
notwithstanding the fact that both the old and new stations are located within 
the same general metropolitan area. 26 Comp. Gen. 952, distinguished. 


Comptroller General Warren to W. H. Barrett, Department of Commerce, 
January 6, 1948: 

Reference is made to your letter of December 8, 1947, relative to the 
protest of Mr. Harold W. Gwyther against the disallowance of his 
reimbursement voucher in the amount of $87.13, pursuant to decision 
of this Office of June 26, 1947 (26 Comp. Gen. 952), to you. Asa 
decision by this Office to a certifying officer may not be reconsidered 
at the request of other than the person to whom rendered the protest 
and voucher will be retained in this Office and treated as a claim for 
direct settlement by this Office. 31 U.S. Code 71. Also, your letter 
requests decision with respect to your right to certify for payment a 
voucher therewith transmitted in favor of Mr. Albert K. Showalter 
for $147.95, as reimbursement upon a commuted rate under Schedule 
A, Executive Order 9805, for the transportation of his household 
effects from 432 East Orange Grove, Burbank, California, to 6721 
West 86th Place, Los Angeles, California, including, also, transporta- 
tion expenses of the employee and his dependents, as upon transfer 
of official station, from Lockheed Air Terminal, Burbank Airport, 
to Los Angeles Municipal Airport, Inglewood, California. Your 
doubt in the matter appears to arise from the fact that Burbank, Los 
Angeles, and Inglewood are all within the same general metropolitan 
area and for that reason you appear to be of the view that the decision 
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of June 26, 1947, to you, in Mr. Gwyther’s case, has some bearing 
upon the present case. 

The decision of June 26, 1947, involved a claim for reimbursement 
for transportation of effects from a place of storage in San Francisco 
to the claimant’s place of residence at Richmond, California, in con- 
nection with his transfer of official station from Oakland, California, 
to San Francisco. Upon that state of facts it was stated in said 
decision : 

It appears from your submission that Mr. Gwyther expects to commute between 
Richmond and San Francisco, California, and according to the Rand-McNally 
Atlas the two cities lie within the same metropolitan district. It has been the 
established rule for years that the movement of household effects from one 
place to another within the same city, including movement from storage to place 
of residence, does not constitute the shipment of household effects such as 
contemplated by law and regulations but is a personal expense not payable from 
appropriated funds. 9 Comp. Gen. 877; 13 id. 210; B—42432, June 26, 1944; 
B-48887, September 21, 1944; and B-49161, August 21, 1945. 

Accordingly, as Mr. Gwyther’s household effects already were located in San 
Francisco when his official station was changed to that city December 3, 1946, 
no shipment of his household effects was involved within contemplation of the 
regulations, and any expense of moving such effects from storage at one point, 
to his residence within the limits of his official station as defined in the above- 


quoted regulations constitutes a personal expense, no part of which may be 
paid from appropriated funds. 


The statement in the above decision that Richmond and San Fran- 
cisco were within the same metropolitan district was made merely 
to indicate the proximity of the two cities and was not the controlling 
feature in that decision. Any transportation to Richmond could have 
been authorized only as incident to the establishment of the claimant’s 
headquarters at San Francisco and due to the provision in section 8 
of Executive Order 9805 that “for the purpose of this regulation the 
term ‘official station’ shall be construed to include any point from 
which the employee commutes daily to his official post of duty.” As 
that employee evidently expected to commute between Richmond and 
San Francisco, it followed that the place of storage and Richmond 
were both within the limits of his official station. B-47259, February 
6, 1945. 

However, in the case of Mr. Showalter, Burbank and Inglewood 
are separate corporate municipalities and the transportation of the 
household goods was effected upon the basis of an authorized trans- 
fer of official station. The fact that these two municipalities are 
located within the same general metropolitan area would not be 
material. Cf. B-9913, May 29, 1940. In the circumstance, reimburse- 
ment for transportation of the employee’s household effects and family 
appear to be authorized in accordance with Executive Order 9805. 

The voucher in favor of Albert K. Showalter, which is returned here- 
with, may be certified for payment, if otherwise correct, 
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TRANSPORTATION CHARGES—POSTAL SERVICE EMPLOYEES— 
PULLMAN ACCOMMODATIONS 


Inasmuch as the corporate structure of the Pullman Company, as it was consti- 
tuted prior to the acquisition of control by the railroads, is preserved, and 
as its services are being utilized by all railroads in the same manner as 
before, the provisions of the act of July 28, 1916, requiring railroads engaged 
in carrying the mails to transport without charge certain Postal Service 
employees traveling on official business, are not for application so as to 
require the recoupment of charges collected by the Pullman Company for 
sleeping car accommodations furnished by it to Postal Service employees 
traveling on official business. 

Railroads engaged in carrying the mails, which are required by the act of 
July 28, 1916, to transport without charge certain Postal Service em- 
ployees traveling on official business, are not entitled to payment for sleep- 
ing car or other superior space accommodations furnished in railroad- 
operated equipment—as distinguished from equipment operated by the 
Pullman Company—to duly accredited Postal Service employees traveling 
on official duty. 


Assistant Comptroller General Yates to the Postmaster General, January 6, 1948: 


Reference is made to letter of September 12, 1947, from your pred- 
ecessor, former Postmaster General Robert E. Hannegan, addressed 
to the Chief, Postal Accounts Division, General Accounting Office, 
pertaining to the question of the authority to recover charges collected 
for sleeping car accommodations furnished by the Pullman Company, 
for Post Office Department officers and employees, traveling on offi- 
cial business over railroads carrying the mails. 

In said letter it is stated there has come to attention that “in your 
audit of claims for travel expense submitted by officials of the Post 
Office Department your office has recently been applying,” where sleep- 
ing car expenses are involved, the principle of the decisions in 7 Comp. 
Gen. 759 and 8 Comp. Gen. 93, “presumably on the grounds that the 
Pullman Company has transferred equipment ownership to the rail- 
roads and that there is, therefore, no authority for the payment of 
an extra charge” for such accommodations. The letter expresses the 
view that, under the recently permitted acquisition of the Pullman 
Company by the railroads, the stock-ownership of the Pullman Com- 
pany has passed, or will pass, to the railroads, but that the operating 
system, under which the Pullman Company furnishes the public with 
sleeping car accommodations, remains practically unchanged. The 
former Postmaster General requested, therefore, consideration of the 
question “whether the pooling agency, which presently is the Pullman 
Company, or similar pooling agency which may succeed the Pullman 
Company, may not continue to be regarded as a separate service agency 
with respect to the payment of sleeping car fees.” It was requested, 
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also, that there be considered, notwithstanding the cited decisions of 
a former Comptroller General, whether the furnishing, without 
charge, of sleeping car accommodations, as distinguished from trans- 
portation, can be required under the provisions of the act of July 28, 
1916, 39 Stat. 412, 419, relating to the carriage, without extra charge— 
on any train operated by any railroad company carrying the mails— 
of the agents and officers of the Post Office Department, traveling on 
official business. 

Investigation of the matters so mentioned indicates that there has 
not been applied, in fact, to the charges of the Pullman Company the 
principle of the cited Comptroller General decisions. It is reported 
that all claims by post office inspectors for parlor car and sleeping 
car accommodations during July 1947 contained a statement to the 
effect that railroad-owned equipment was used and that the free use 
thereof was requested and refused, this statement being due, ap- 
parently, to the assumption that, insofar as travel in Pullman Com- 
pany equipment was concerned, the ownership and operation of such 
equipment was transferred to the railroads, effective July 1, 1947. It 
is stated that in a personal visit of Mr. Panl R. Andrews, an official 
of the Office of Chief Post Office Inspector, to the Postal Accounts 
Division of this Office on July 31, 1947, the date of July 1, 1947, was 
reported as the effective date of such transfer, and it is noted that 
in the letter of August 13, 1947, from the Assistant Chief of the 
Postal Accounts Division of this Office to the Chief Postal Inspector, 
to which the letter of September 12, 1947, from the former Postmaster 
General makes reference, the opening paragraph states: 

Reference is made to verbal request of your office (by Mr. Andrews) [sic] 
that all claims for Pullman accommodations in vouchers of post office inspectors 
for July 1947, be allowed by this office and reported to the Second Assistant 
Postmaster General for deduction of the amounts thereof from compensation 
due the railroads involved for carrying the mails. 

The detailed information requested, in the letter of August 13, 
1947, to be shown by inspectors in connection with their claims for 
transportation charges, “where such charges represent transportation 
which should have been furnished free by carriers,” was specified in 
order that a satisfactory record might be obtained to sustain a deduc- 
tion from the appropriate railroad’s account where the facts otherwise 
might justify such deduction. It thus appears that the question now 
presented had its inception in the Post Office Department and it 
is reported that there was no intention on the part of the Postal 
Accounts Division of this Office to apply the principle of the cited 
Comptroller General decisions in this matter until opportunity had 
been afforded for a proper determination of the authority therefor. 
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The circumstances which give rise to the question presented at this 
time are related to the litigation under the Sherman Anti-Trust 
Act and the Clayton Act involving the Pullman Company and result- 
ing in the approval, by the District Court of the United States for the 
Eastern District of Pennsylvania, of the sale of the Pullman Company 
stock to a buying group of railroads. See United States v. Pullman 
Company, et al., 64 Fed. Supp. 108. In this connection you state: 

The present relationship of the Pullman Company to the railroads, according 
to information before me, is as follows: 

“As the outgrowth of a suit brought by the Department of Justice in the District 
Court of the United States for the Eastern District of Pennsylvania against The 
Pullman Company (operating agency), Pullman-Standard Car Manufacturing 
Company (builder), and Pullman Incorporated (holding company), the District 
Court found that the defendants had violated the Anti-trust Act and ordered 
them to separate completely the ownership and operation of sleeping cars from 
the manufacture of such cars. Under the date of March 31, 1947, the Supreme 
Court upheld the decision of the District Court by an equally divided court. 

“A plan for complying with the Court’s Order has been approved by the Inter- 
state Commerce Commission under date of May 6, 1947, (No. 29592) whereby the 
Pullman Company, under railroad ownership, will continue the operation of 
the sleeping-car business under a pooling arrangement essentially similar to 
the familiar plan heretofore obtaining. An interim period ending December, 
$1, 1948, has been approved by the Commission during which sale of The Pullman 
Company stock to the participating railroads will be consummated and during 
which further changes may be adopted for complete operation of their own sleep- 
ing-car equipment by individual railroads or adherence to the pooling plan of 
The Pullman Company or other operating agency which may be created.” 


In decisions A-22916, June 1, 1928, 7 Comp. Gen. 759, and A-24159, 
August 25, 1928, 8 Comp. Gen. 93, it was held that the carriers there 
concerned, which were engaged in carrying the mail, were not, under 
the provisions of the act of July 28, 1916, 39 Stat. 419, entitled to collect 
from the United States chair car and sleeping car charges for the 
transportation of post office inspectors in equipment owned and oper- 
ated by the railroads, as distinguished from Pullman-car equipment. 
The principle thus established has been followed consistently in the 
adjustment of accounts covering compensation due the railroads for 
mail carriage. 

The Pullman Company apparently is now owned by certain rail- 
roads and is operated as a joint facility for the railroads in the conduct 
of parlor car and sleeping car business over the lines of said railroads 
and others. The purchase plan governing the purchase of the Pullman 
Company stock and the financial and operating arrangements between 
the Pullman Company and the railroads are set forth in the decision of 
the Interstate Commerce Commission, dated May 6, 1947 (Docket No. 
29592, 268 I. C. C. 473), wherein the Commission found that the pro- 
posed pooling of service and earnings involved in the conduct of the 
sleeping car business under railroad control would be in the interest of 
better service and economy of operation. Named in the cited decisions 
are several railroads which, the decision states, “did not see fit to parti- 
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cipate in applicants’ [the buying group of railroads] plan.” The 
railroads declining to participate in the plan were— 


The Central Railroad Company of New Jersey (trustees) ; Chicago & Eastern 
Illinois Railroad Company; Chicago, Indianapolis and Louisville Railway Com- 
pany; St. Louis Southwestern Railway Company (trustee), Tennessee Central 
Railway Company ; and Detroit and Mackinac Railroad Company. 


The Commission states also that— 


It is applicants’ intention to reduce Pullman into, or sell its properties to, a 
sleeping-car service corporation within a period called the interim period, which 
would end not later than December 31, 1948. The pooling arrangement here pro- 
posed may, therefore, prove to be of limited duration. 


and that: 


The plan contemplates that to an important extent the sleeping cars would 
henceforth be owned by the individual railroads, but they would be manned and 
serviced by the collective agency * * *. 


However, it is noted that the corporate structure of the Pullman 
Company, apparently as it was constituted prior to the acquisition of 
control by the railroads, is to be preserved and its services are to be 
utilized in practically the same manner as heretofore by all railroads 
desiring them, in whole or in part. The Pullman Company, for the 
most part, is to retain possession of and title to the so-called “heavy- 
weight” sleeping cars and said company in order to conduct its busi- 
ness is to be permitted to procure a lease of any so-called “heavyweight” 
or “lightweight” sleeping cars which any railroad might acquire 
through ownership or by lease. The net earnings of the Pullman 
Company under the uniform operating contract—which would govern 
the relations between Pullman and the individual respective carrier. 
for which it would be performing the service during the interim 
period—would be divided equally with the respective railroads enter- 
ing into such contract, and Pullman’s half of the net earnings would 
be available for distribution to the stockholder railroads as dividends. 
In other words, it appears that for the “interim period” Pullman’s 
directors would have full control in conducting its corporate business, 
and, also, discretion in the distribution of dividends. Thus, while the 
stockholder railroads own all the stock of the Pullman Company, the 
corporate status of the company as apparently now constituted and 
the relation of the company to the railroads in the matter of the dis- 
tribution of net earnings are not such as to require, because of the pro- 
visions of the act of July 28, 1916, swpra, a recoupment of charges col- 
lected by the Pullman Company for parlor car and sleeping car ac- 
commodations furnished by it to Post Office Department personnel 
traveling on official business. 

Concerning your request that “appropriate consideration be given 
to the Department’s view” that “Sleeping-car accommodations have 
been regarded as an extra service over and beyond that which could be 
fairly required of railroad companies in connection with transporta- 
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tion of the mail,” an examination of the decisions on this question 
shows that the views so indicated have received consideration hereto- 
fore in connection with various submissions from the Post Office De- 
partment, and it does not appear that there are any sufficient additional 
facts or data now submitted to require a different conclusion at this 
time. Accordingly, in instances where sleeping-car or other superior 
space accommodations are furnished in railroad-operated equipment— 
as distinguished from equipment operated by the Pullman Company— 
to duly accredited officers and agents of the Post Office Department and 
the Railway Mail Service traveling on official duty under competent 
authority, the principle of those decisions will be followed. 

It is noted that the proceedings before the Commission, as well as the 
matter of your letter, relate to sleeping car accommodations. No 
doubt there will be considerable travel in parlor cars by post office 
personnel and in this event the principles stated herein will be equally 
controlling. 


(B-71949) 


LEAVES OF ABSENCE—ANNUAL—LEAVE EARNINGS FOR 
FRACTIONAL PART OF CALENDAR YEAR 


A permanent employee who has served continuously from the beginning of a 
calendar year and is separated from the service prior to the end of that 
calendar year is not entitled to the 26 days’ annual leave with pay in a 
calendar year authorized by the annual leave statute of March 14, 1936, as 
amended, irrespective of the method administratively adopted for the pur- 
pose of crediting annual leave to his account. 27 Comp. Gen. 336, amplified. 

Annual leave being authorized on a calendar year basis, the right to earn such 
leave accrues at the beginning of a calendar year and terminates at close of 
that year, so that service rendered outside a particular calendar year may 
not be counted for the purpose of accruing leave in that calendar year. 

In the absence of a controlling regulation to the contrary, a permanent employee 
within the purview of the annual leave statute of March 14, 1936, as amended, 
who has served for a fractional part of a calendar year may be regarded 
as having earned only that proportionate part of the 26 days’ annual leave 
as the total number of basic workdays during the period of the employee’s 
service bears to 260—the number of basic workdays required in any one 
calendar year to earn the full annual leave credit of 26 days—disregarding 
leave earnings of less than 15 minutes. 


Comptroller General Warren to the President, United States Civil Service 
Commission, January 6, 1948: 


There has been considered your letter of December 9, 1947, as 
follows: 


The Commission would appreciate a decision on certain questions which have 
arisen as a result of the present procedure of crediting annual leave at the rate 
of one day per bi-weekly pay period, or four hours per half pay period. 

We understand from informal discussions with your office that it is considered 
that this procedure is merely a method of proportioning over the calendar year 
the 26 days which are earned over a calendar year under the law; and that in 
any year which contains the last day of pay periods aggregating more than 26, 
the entry which brings the total for the year up to 26 days must be the last 
entry for that year. In 1947 the last entry, at least in the departmental service, 
will be made Friday, December 26. 





. 
t 
. 


I 


a mr 


Sa ase eae e 


—_ TS 





370 DECISIONS OF THE COMPTROLLER GENERAL [27 


(1) If an employee who was credited with 26 days during the year 1947, the 
last entry being made December 26, resigns at the close of business December 
26, or any later date before December 31, is he entitled to lump-sum payment 
for the amount credited and unused, regardless of the fact that he did not re- 
main on the rolls to the end of the calendar year? 

(2) The first entry of the minimum four-hour credit in 1948 will be made 
Friday, January 2, If an employee who was on the rolls since December 26, 
1947, or longer, resigns at the close of business January 2, 1948, is he entitled 
to lump-sum payment for the four hours entered on January 2, regardless of the 
fact that he is on the rolls only two days in 1948? 

(3) On December 24, 1948, the entry will be made which will bring the total, 
including the four-hour entry on January 2, up to 26 days. An employee who 
entered on duty December 30 or 31, 1947, would not receive the four-hour credit 
on January 2, 1948, because he would not have been on the rolls the half pay 
period which is necessary to entitle him to the minimum credit of four hours. Is 
the entry on December 24 the last which will be made in 1948 for this employee 
also; or will he be given another four-hour credit December 31, 1948 (the end 
of a half pay period), in order to bring his individual account up to 26 days for 
the calendar year 1948? 

An early decision would be appreciated, since the information is needed for 
leave accrual tables which are to be sent to regional offices for the coming year. 


In decision of December 19, 1947, B-72049, 27 Comp. Gen. 336, to 
the Federal Security Administrator, after quoting the pertinent por- 
tion of section 1 of the annual leave act of March 14, 1936, 49 Stat. 
1161, as amended, it was stated: 


It will be seen from the italicized portion of that part of the 1936 statute 
quoted above that officers and employees of the Federal Government, other than 
temporary employees, who come within the purview of that act are entitled to 
twenty-six days’ annual leave with pay “each calendar year.” The phrase, 
“calendar year,” consistently had been interpreted both by the courts and the 
accounting officers of the Government as comprising the period January 1 to 
December 31, inclusive. See 26 Comp. Gen. 592, 594, and decisions cited therein. 
Compare 18 Comp. Gen. 162. 

While section 7 of the Annual Leave Act of 1936, as amended, supra, authorizes 
the President to prescribe regulations for uniform application of that act 
(authority which now has been delegated to the Civil Service Commission), it 
is clear that such regulations neither may enlarge nor diminish the rights granted 
under the specific provisions of the statute. In that connection, it will be noted 
that neither the Civil Service Commission leave regulations nor General Regula- 
tion No. 102 of this Office—referred to in your letter—is directed to the matter 
of the rate at which an employee earns annual leave under the 1936 statute. 
Rather, section 30.201 of the current annual leave regulations of the Commission 
specifically provides that annual leave shall be “credited” to employees either at 
the rate of one day per bi-weekly pay period or that the total “credit” may be 
given at the beginning of the calendar year in which it accrues. Obviously, if 
the latter procedure be followed, an employee properly may not be considered 
as having earned twenty-six days’ annual leave as of January 1. And, in like 
matter, if the bi-weekly pay period method of crediting leave be used, the fact 
that the final leave credit is posted at some intermediate date during the calendar 
year would not establish that date as the date upon which the employee earns the 
full amount of annual leave authorized under the statute. Consequently, the 
provisions of the said regulations respecting the manner of crediting annual 
leave—while they may perform a desired function for administrative leave 
control purposes—are, at most, accounting expedients and in nowise may be 
viewed as controlling in determining the amount of annual leave to which an 
employee is entitled at a given date during a calendar year. 


In the light of the foregoing, it is clear that a permanent employee 
who has served continuously since the beginning of the calendar year 
and who is separated from the service prior to the end of that calendar 
year is not entitled to the 26 days’ annual leave authorized thereunder, 
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irrespective of the method adopted for the purpose of crediting annual 
leave to his account. Accordingly, question (1) is answered in the 
negative. 

With respect to question (2), it may be stated that, since annual 
leave is authorized upon a calendar year basis, the right to earn the 
leave authorized for any calendar year accrues at the beginning of the 
particular calendar year and terminates at the close of that year. 
Therefore, service rendered outside a particular calendar year may 
not be counted for the purpose of accruing leave in that calendar year. 
Consequently, so far as concerns the earning of leave during the 
calendar year 1948, there may be counted only such service as is 
rendered in that year. Accordingly, question (2) is answered in the 
negative. 

In line with the statements made in connection with question (2) 
above, question (3) is answered by saying that since, in the example 
given, the employee will have been on the rolls for the full calendar 
year 1948—apparently in a status such as would entitle him to the full 
amount of annual leave for that year—there will be required an 
appropriate adjustment in his annual leave account to reflect that fact 
as of December 31, 1948. 

While not specifically presented in your letter, the answers to ques- 
tions (1) and (2) above, necessarily give rise to a consideration of the 
proportionate part of the 26 days’ annual leave to which a permanent 
employee is entitled for service covering a fractional part of a calendar 
year. Since, for all practical purposes, permanent per annum em- 
ployees within the purview of the Federal Employees Pay Act of 
1945, 59 Stat. 296—which established a basic workweek of 40 hours 
(usually covering 5 workdays of 8 hours each in every calendar 
week )—earn annual leave upon the basis of workdays (inclusive of 
holidays within a tour of duty), rather than upon a calendar day 
basis, it appears that in the absence of an appropriate regulation by 
your Commission governing the matter, the purpose of the annual 
leave statute would be served by computing annual leave earnings for 
such employees upon a workday basis. Recognizing that the maxi- 
mum number of workdays (inclusive of holidays within a tour of 
duty), in a calendar year varies from 260 to 262, and having regard 
for the vast amount of paper work involved in dealing with complex 
fractional computations of leave earnings, it seems that substantial 
compliance would be had with the terms of the statute, both from an 
administrative viewpoint as well as that of the employee, by consid- 
ering 260 basic workdays as constituting the number of basic workdays 
required in any one calendar year to earn the full credit of 26 days 
authorized under the 1936 statute. 
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Applying the formula set out above, it will be seen that the annual 
leave earned for a fractional year’s service represents the same pro- 
portionate part of the 26 days’ annual leave as the total number of basic 
workdays during the period of service bears to the required 260 basic 
workdays. For example, an employee who is on the rolls from Janu- 
ary 1, 1948, through March 31, 1948, and assuming he was not in a 
leave-without-pay status during that period such as would require a 
reduction in leave earnings under the current leave regulations, would 
be considered as having earned annual leave upon 65 basic workdays. 
Since, considering 260 workdays as constituting the required number 
of basic workdays in a calendar year, an employee earns, for each 10 
basic workdays, 1 day of annual leave, in the illustration given, the 
employee would have earned 614 days’ annual leave. Respecting the 
circumstances mentioned in question (1) above, the employee properly 
may be considered as having earned 25846 of 26 days’ annual leave, or 
25 days, 6 hours, and 24 minutes. Likewise, respecting the employee 
mentioned in question (2), for the two basic workdays he will have 
been on the rolls during the calendar year 1948, he will earn 1% of 
1 day’s annual leave, or 1 hour, and 36 minutes. 

In the absence of any controlling regulation to the contrary, it would 
appear proper, in the computation of annual leave earned during a 
fractional year’s service, to disregard leave earnings of less than 
15 minutes. Hence, under the circumstances set forth in questions (1) 
and (2) above, the employees would be considered as having earned 
annual leave of 25 days, 614 hours, and 114 hours, respectively. 


(B-72432) 


» TAXES—STATE—INCOME—WITHHOLDING FROM 
SALARIES OF FEDERAL EMPLOYEES 


Inasmuch as the provisions of Oregon income tax law requiring employers to 
deduct and retain one percent of employees’ salaries or wages and pay 
the amount withheld to the State tax commission have the effect of imposing 
a direct burden upon the United States, insofar as the matter of the with- 
holding and payment by the Federal Government of such tax is concerned, 
the withholding feature of said income tax law is not for application in 
case of payments of salary or wages to Federal employees. 


Comptroller General Warren to the Attorney General, January 6, 1948: 
There has been brought to my attention a letter dated January 2, 


1948, from your Administrative Assistant to the Division of Investiga- 
tions of this Office, as follows: 


This office is in receipt of the following telegram from the United States 
marshal for the District of Oregon: 


“NEW OREGON STATE LAW EFFECTIVE JANUARY 1ST. 1948 RE- 
QUIRED ONE PER CENT STATE INCOME TAX DEDUCTION ON ALL 











Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 373 


PAYROLLS KINDLY INSTRUCT WHETHER THESE DEDUCTIONS SHOULD 
BE MADB ON FEDERAL PAYROLLS FOR BENEFIT OF THE STATE.” 

A copy of the legislation is not available at this time and it is understood that 
your office is endeavoring to secure a copy. Kindly advise as to what action, 
if any, should be taken in respect to the handling of payrolls involving employees 


located in the State of Oregon. 
The provisions of the Oregon income tax law here involved—section 


110-1620 (a), Oregon Compiled Laws Annotated—stipulate, so far 
as here material, that: 


Every employer at the time of the payment of wages, salary, bonus or other 
emolument to any employe shall deduct and retain therefrom an amount equal 
to 1 per cent of the total amount of such wages, salary, bonus or other emolument 
computed without deduction for any amount withheld, and shall, quarterly, on 
or before the thirtieth day of April, July, October and January pay over to 
the [State tax] commission the amount so deducted and retained from wages, 
salary, bonus or other emolument paid to any employe during the preceding three 


months. 

In view of the well settled constitutional principle which precludes 
the regulation or control by a State, or political subdivision thereof, 
of the United States in the exercise of its governmental functions (see 
Mayo, et al. v. United Stutes, 319 U. S. 441; Johnson v. Maryland, 
254 U.S. 51; Ohio v. Thomas, 173 U. S. 276), and since it is obvious 
that the effect of the provisions of the Oregon tax law here involved, 
so far as the matter of the withholding and payment by.the Federal 
Government of the tax in question is concerned, is such as to impose 
a direct burden upon the United States, it must be concluded that 
the withholding feature of the Oregon income tax law is not for ap- 
plication in the case of payments of salary or wages to Federal em- 
ployees. Consequently, payment should be made of the salary or wages 
due to employees of your Department without the deduction of an 
amount representing the Oregon income tax. 


(B-72382) 


LEAVES OF ABSENCE—ANNUAL—MAXIMUM 
ACCUMULATION LIMITATION 


The accumulated annual leave credit of an employee as of July 24, 1947, the 
last day upon which annual leave could be accumulated in excess of the 
60-day maximum reestablished by the repealing provisions of the act of 
July 25, 1947, is his accumulated leave as of December 31, 1946, plus leave 
earned and unused through July 24, 1947; and any leave taken in excess 
of the amount earned as of July 24, 1947, is for charging to the balance of 
the leave earned in 1947 subsequent to July 24 before reduction is required 
of the leave accumulation of December 31, 1946. 27 Comp. Gen. 120, am- 
plified. 


Comptroller General Warren to the Acting Administrator, War Assets Admin- 
istration, January 12, 1948: 

There has been considered your letter of December 9, 1947, file ref- 
erence, AG, received in this Office December 30, 1947, requesting, in 
effect, a clarification of Office decision of August 25, 1947, B-68709, 

796802—48——26 
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27 Comp. Gen. 120, respecting the maximum leave accumulation limita- 
tion now in effect by virtue of the repeal of the act of December 17, 
1942, 56 Stat. 1052—which increased the annual leave accumulation 
from sixty to ninety days “during the national emergency”—by section 
3 of the act of July 25, 1947, 61 Stat. 451. 

Reference is made in your letter particularly to certain inequities 
said to exist under the application of the referred-to decision in those 
cases where employees took annual leave prior to July 25, 1947, as 
contrasted with those in which employees took no annual leave prior 
to that date. Also, it is suggested that certain statements contained 
in that decision give rise to conflicting interpretations as to its applica- 
tion so that it is not clear whether such seeming inequities were in- 
tended or whether the effect of the decision is such that, regardless of 
the time when annual leave was taken during the calendar year 1947— 
whether prior or subsequent to July 25—the maximum annual leave 
carry-over at the end of that calendar year is to be the same. 

As pointed out in the decision of August 25, 1947, supra, the effect 
of the repeal of the 90-day maximum annual leave accumulation pro- 
vision in the act of December 17, 1942, was to constitute July 24, 1947, 
as the last day upon which annual leave could be accumulated in ex- 
cess of sixty days. While the term, “accumulated” leave, long has 
been viewed as that amount of unused leave to which an employee 
is entitled at the end of a calendar year, yet in decision of October 10, 
1945, 25 Comp. Gen. 341—quoted in part in the said decision of August 
25, 1947—it was stated that, for the purposes of computing the leave 
accumulation during the emergency, annual leave which had accrued 
up to the date of the termination of the emergency and which had 
remained unused to the end of the year in which the emergency is 
declared terminated, would be considered as “accumulated” leave. 
Hence, in determining the “accumulated” leave as of July 24, 1947, 
there are for consideration (1), the accumulated leave as of December 
31, 1946, and (2) the accrued leave for the period January 1, 1947, 
through July 24, 1947. 

The major difficulty which you appear to encounter in determining 
either or both of the above-mentioned elements apparently arises be- 
cause of the different methods administratively adopted for the credit- 
ing of annual leave. Section 30.201 of the current leave regulations au- 
thorizes the crediting of 26 days’ annual leave as of January 1, or the 
crediting of leave upon the basis of 1 day per biweekly pay period. 
So far as concerns the determination as of July 24, 1947, of the ac- 
cumulated leave credit on December 31, 1946, it will be seen that the 
two methods result in different leave accumulation totals. That is 
to say, under the first method of crediting leave, no reduction in the 
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established leave credit as of December 31, 1946, is required for leave 
taken during 1947 (not in excess of 26 days)—regardless of the time 
during which it was taken in that year. However, under the second 
method, an employee who at any time during 1947 took leave in excess 
of his then existing leave credit for that year upon a biweekly pay 
period basis—although not in excess of the 26 days’ annual leave 
authorized by statute for each calendar year—immediately would 
have his accumulated leave credit as of December 31, 1946, reduced 
to the extent of such excess leave. In the event excess leave was taken 
prior to July 25, 1947, the employee would suffer a reduction in his 
leave credit of December 31, 1946, and, consequently, a reduction of 
his “accumulated” leave total as of July 25, 1947. 

Obviously, in the light of such circumstances, the method adminis- 
tratively adopted for the crediting of leave—which, at most, is a mere 
accounting expedient, and is in nowise determinative of the amount of 
leave earned under the 1936 statute—may not be considered as con- 
trolling upon the right of an employee to the accumulation or accrual 
of leave. And, it was for the purpose of eliminating such apparent 
inequities that it was held in the decision of August 25, 1947, that: 

* * * Accordingly, each officer and employee, subject to the Annual Leave 

Act of 1936 for the full year, should be permitted to charge all annual leave (not 
exceeding 26 days) taken during the calendar year 1947 against the 26 days’ 
annual leave granted by the act for that calendar year, irrespective of whether 
taken before or after an equivalent amount of leave had accrued to his individual 
account, only the excess leave taken over the 26 days to be charged against 
accumulated leave, if any, to his credit as of December 31, 1946. 
Thus, for the purpose of computing the maximum leave accumulation 
as of July 24, 1947, there was saved to each employee, by that holding, 
his accumulated leave credit as of December 31, 1946—without de- 
duction for leave taken during 1947, up to 26 days—which otherwise 
would not have been the situation in all instances of employees under 
the biweekly leave credit system. 

A uniform rule having been established for determining, in all 
cases, the accumulated annual leave as of December 31, 1946, there 
remained for determination in the decision of August 25, 1947, the 
annual leave which an employee properly may be considered as having 
accrued during the period January 1, 1947, through July 24, 1947, and 
which, under the law and controlling decisions, is to be added to such 
prior accumulation to ascertain the maximum leave “accumulation” 
as of July 24,1947. Here again, some confusion apparently has arisen 
because of the different methods administratively employed in the 
crediting of leave as hereinbefore stated. It hardly seems necessary 
to say that the method administratively adopted for the crediting of 
leave to an employee’s account—whether it be the 26-day credit as of 
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January 1, or the biweekly pay period basis also authorized by the 
current leave regulations—has no bearing upon the leave which an 
employee has earned or accrued at any given time during the calendar 
year. Otherwise, if the crediting of leave be deemed to be synonymous 
with the accrual of leave, it readily will be seen that employees in those 
departments and establishments using the method of crediting 26 
days as of January 1, would have 26 days’ accrued leave as of July 24, 
1947; whereas employees in those agencies following the biweekly pay 
period basis would have approximately 1414 days’ accrued leave as 
of that date. 

The term, “accrued leave,” long has been considered as covering only 
that leave which has been earned and which has not been taken at any 
given time during a calendar year. Thus, while an employee earned 
or accrued approximately 1414 days’ annual leave as of July 24, 1947, 
that amount does not necessarily represent his “accrued leave” as of 
that date. Rather, if leave was taken on or prior to July 24, 1947, his 
“accrued leave” is represented by the difference between the amount 
earned and amount used. Similarly, if, prior to July 25, 1947, an 
employee had taken all earned leave or had taken leave in excess of the 
amount earned, he had no accrued leave as of July 24, 1947. And this 
is true even if the employee administratively had been credited with 
26 days’ leave on January 1, 1947. 

Having in mind the above concept of the term, “accrued leave,” it 
seems clear that in determining the leave to be added to the December 
31, 1946, leave accumulation, there is for consideration only that leave 
which wa’ earned but not taken prior to July 25, 1947. In that con- 
nection, it was stated in the said decision of August 25, 1947, as 
follows: 

* * * since annual leave in excess of 60 days may not be accumulated after 
July 24, 1947, the maximum annual leave which officers and employees who had 
to their credit accumulated leave of 60 days or more at the end of the calendar 
year 1946, may have to their credit at the beginning of the calendar year 
1948 (subject to the 90-day limitation), is the total of their accumulated leave 
as of January 1, 1947, plus the portion of the leave which had accrued to 
them during the period January 1, 1947, through July 24, 1947, and which had 
not been used during said period. * 

Under the plain terms of the statutes here involved, and in line 
with the rules stated in the decision of August 25, 1947, for the com- 
putation of “accumulated leave” and “accrued leave,” respectively, 
it seems clear that annual leave earned after July 24, 1947, cannot 
enter into the computation of an employee’s accumulated leave as of 
that date. Hence, there are not understood the statements contained 
in your letter that—because of the holding to that effect in the said 
decision of August 25, 1947—employees who were unable to use the 
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leave earned from July 25 through December 31, 1947, “lost” such leave 
which they otherwise would have been entitled to add to their maxi- 
mum leave carry-over as of December 31, 1946. Rather, it appears 
that under such circumstances, any so-called “loss” is required under 
the governing statutes. And, in such cases, the employees are in no 
worse position than that occupied by those employees who, in prior 
years, because of the administrative need for their services were 
required to forfeit leave accruals under then existing leave accumu- 
lation maximums. 

With respect to the alleged disparity in leave accumulation totals 
appearing between those employees who took leave prior to July 
25 and those who waited until that date or later to take leave, it 
may be stated that while it is recognized that certain employees benefit 
by reason of the fortuitous circumstance of not having taken any 
leave, or only a portion of their earned leave prior to July 25, 1947 
(whether through choice or otherwise), it appears that such result 
is required by the statute. But that is not to say that the statutory 
leave rights of either class of employees were enlarged or diminished 
by decision of this Office. Patently, the exact date of the termina- 
tion of the national emergency was not known in advance. Hence, 
so far as concerns that portion of the year 1947, up to July 24, every 
charge against annual leave, except in cases of accumulated leave of 
90 days as of December 31, 1946, constituted a reduction of the 
potential maximum earned leave credit as of the termination date 
of the emergency. In effect, employees who (through choice or other- 
wise) took leave during the early part of 1947, assumed the risk that 
the emergency might be terminated prior to the end of the calendar 
year. And, the emergency having been terminated as of July 25, 1947, 
the leave taken must be reflected in the maximum leave accumulation 
totals. On the other hand, those employees who (through choice 
or otherwise) did not take any leave prior to July 25 are entitled 
to have the leave thus accrued reflected in their totals. Consequently, 
it appears that, under the decision, the leave rights of both classes 
properly were determined. Certainly, it cannot be contended seri- 
ously that those employees who took leave prior to July 25, 1947, 
should be permitted to substitute, as it were, leave accruing after that 
date to build up their leave account as of July 24, 1947, to the point 
it would have reached had no leave been taken prior to that date. To 
so hold would permit circumvention of the statutory prohibition 
against the accumulation of leave in excess of 60 days after July 
24, 1947. 
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CONTRACTS—COAL—PRICE ADJUSTMENT ON ACCOUNT OF LUNCR 
PERIOD INCREASE AND CONTRIBUTIONS TO MINERS’ WELFARE 
FUND 


Neither the 15-minute increase in the lunch period nor the 5 cents per ton increase 
in the contribution by coal operators to the miners’ welfare fund, provided by 
the National Bituminous Coal Wage Agreement of 1947, may be regarded as 
changes resulting “in an increase in wage rate” paid to the predominant oc- 
cupational class of labor within the meaning of the price adjustment clauses 
of Post Office Department coal contracts, such as would justify an increase 
in the contract prices beyond that determined in accordance with 27 Comp. 
Gen. 173, as due to the wage-rate increases effected under the 1947 agreement. 


Acting Comptroller General Yates to the Postmaster General, January 15, 1948: 

Reference is made to your letter of December 2, 1947, transmitting 
letters of October 10 and 27, 1947, from the Youghiogheny and Ohio 
Coal Company, wherein said company protests your determination of 
the price of coal due to the miners’ wage increase in accordance with 
decision of this Office dated September 24, 1947, B-69336, 27 Comp. 
Gen. 173, and requesting a decision as to whether any relief can be 
granted to the contractor on its claim for additional payment beyond 
that certified by your Office and whether your Department “can in- 
crease the price paid for coal by the 5¢ per ton contribution to the 
Miners’ Welfare Fund.” 

It is noted from the enclosed copy of the sheet showing your calcula- 
tion of a wage increase of 29.6 percent due to the 1947 wage agreement 
as applicable to the mines of the Youghiogheny and Ohio Coal Com- 
pany that your determination of the allowable price increase was made 
in accordance with the aforesaid decision of this Office. The computa- 
tion of the increase in contract price claimed by the contractor is based 
on the actual wage of the predominant class of labor for a nine-hour 
day, five-day week—apparently obtaining prior to the 1947 agree- 
ment—and the actual wage under the 1947 agreement based on an eight- 
hour day, six-day week. Also, the computation takes into account the 
increase of 5 cents per ton in the contribution to the miners’ welfare 
fund and the “effective productive time” at the face of the mine by 
considering the portal to portal time and the increase in the lunch 
period from 15 to 30 minutes. 

While the contract or contracts involved are not designated in your 
letter, it appears from the contractor’s letter of October 10, 1947, that 
the pertinent wage scale clause is similar to that considered in the de- 
cision of September 24, 1947, supra. Under that clause it was pro- 
vided that, where changes in working hours, wage scales and other 
conditions of employment result in an increase or decrease in the wage 
rate paid to the predominant occupational class of labor employed at 
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the mine, the contract price of coal was to be automatically increased 
or decreased in accordance with the formula set out therein. When 
consideration was given by this Office in the decision of September 24 
to the proper method to be used by the purchasing agent of your De- 
partment in determining the increase to be paid to contractors under 
coal contracts by reason of changes under the National Bituminous 
Coal Wage Agreement of 1947, it was decided that the most reasonably 
accurate method of determining the increase in the wage rate as a 
result of the changes provided for in the said agreement was that out- 
lined in said decision. The change in the lunch period from 15 to 30 
minutes and the increase of 5 cents per ton in the contribution by the 
operators to the miners’ welfare fund may not be regarded as being 
such changes as result “in an increase or decrease in wage rate” paid to 
the predominant occupational class of labor within the meaning of that 
phrase as used in the contract. Hence, the matters presented do not 
warrant any change in the conclusion reached in the decision of Sep- 
tember 24 and, accordingly, I have to advise that there appears no 
proper basis for extending any relief to the contractor beyond that 
certified by your Office. 





(B-71992) 


APPROPRIATIONS—POST OFFICE DEPARTMENT—AVAILABILITY FOR 
PAYMENT OF MOVING EXPENSES .OF THIRD-CLASS POST OFFICES 


The appropriation item “Unusual Conditions at Post Offices’’ in the Post Office 
Department Appropriation Act, 1948, may be regarded as available for the 
payment of reasonable expenses of moving the equipment of a third-class 
post office from one location to another and incidental expenses connected 
therewith, if it be administratively determined that such moving is neces- 
sary, irrespective of whether such equipment is owned by the United States, 
the postmaster, or others. 


Acting Comptroller General Yates to the Postmaster General, January 15, 1948: 


Reference is made to your letter of December 11, 1947, requesting 
a decision as to “whether the expense of moving the equipment in a 
third-class post office from one site to another and incidental expenses 
connected therewith may be paid out of the appropriation ‘Unusual 
Conditions at Post Offices’ when such moving is made through neces- 
sity.” The specific instance referred to in your letter relates to the 
claim of the postmaster at Rio Hondo, Texas, amounting to $84.11 
for expenses incurred in moving the post office equipment and having a 
sign painted on the new quarters, the move having been made neces- 
sary by the demand of the owners of the old quarters for possession 
thereof. 

The said appropriation, 61 Stat. 230, is as follows: “Unusual condi- 
tions: For unusual conditions at post offices, $25,000.” 








380 DECISIONS OF THE COMPTROLLER GENERAL [27 


In the course of the hearings on the Post Office Department A ppro- 
priation Bill for 1948 before the subcommittee of the Committee on 
Appropriations, House of Representatives, a representative of the Post 
Office Department stated (page 91) : 

On page 394, of the justification, there are some items set out which show 
the necessity for granting allowances for certain offices because of unusual con- 
ditions, such as the harvest season, business booms, Christmas mails, penalty 
mails, conditions in Alaska, military mail, cost ascertainment, and miscellaneous. 

It is understood that the rental allowance given to postmasters at 
third-class post offices is not intended to cover moving expenses. 
Presumably, also, such expenses are incurred only infrequently at any 
post office. There being no appropriation specifically available for 
payment of moving expenses, the appropriation for Unusual Condi- 
tions at Post Offices properly may be regarded as available therefor, 
the moving of post office equipment to new quarters apparently often 
involving, in fact, an unusual condition which is not readily foreseeable 
or avoidable by a postmaster. 

In specific answer to the question presented, you are advised that 
the appropriation “Unusual Conditions at Post Offices” is available for 
payment of the expense of moving the equipment of a third-class post 
office from one site to another and incidental expenses connected there- 
with, if it be administratively determined that such moving is necessary 
and if the amount of such expense is reasonable, irrespective of whether 


the said equipment is owned by the United States, the postmaster or 
others. , 


(B-70977) 


TRANSPORTATION—STORAGE IN TRANSIT—AVAILABILITY TO GOYV- 
ERNMENT OF TARIFF RATE APPLICABLE TO PUBLIC 


Inasmuch as the effect of a so-called Section 22 Quotation, tendered by carriers 
for use in computing charges for the storage of Government property in 
transit, would be to require the payment of a higher rate than that available 
to the public at large under duly filed tariffs for like storage, the higher 
charges so tendered may not be paid, it being well established that the 
Government, like any other shipper, is entitled to the benefit of tariff rates 
available to the public. 


Assistant Comptroller General Yates to the Chesapeake and Ohio Railway 
Company, January 19, 1948: , 


Consideration has been given to your request for further review 
of settlement No. 25280014 dated October 24, 1945, which disallowed 
your claim, per supplemental bill 2-64864 11/48, for $5.73 additional 
to $20.07 previously paid on voucher No, 871139 of the December 1943 
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accounts of Major M. B. Hale, Army disbursing officer, as charges for 
the storage in transit of a shipment of tents originally made from 
Toledo, Ohio, to Columbus, Ohio, under bills of lading WQ-8465526 
and WQ-8465527, October 17 and 22, 1942, and reshipped from Colum- 
bus to Newport News, Virginia, for export, October 25, 1943. 

Your objection to the settlement relates to the use, in computing the 
allowable charges on this shipment, of the rate published in Agent 
B. T. Jones’ Tariffs No. T-1, I. C. C. No. 3725, and No, T-1-A, I. C. C. 
No. 3752 stated therein as being for application in connection with 
the storage in transit of commercial freight in carloads, said rate being 
$.0325 per 100 pounds, increased to $.035 per 100 pounds per Agent 
Jones’ Tariff X-148, I. C. C. No. 3659. You urge that said rate is 
applicable on only commercial shipments and that the rate to be used 
in computing the charge on a Government shipment is that provided 
in Association of American Railroads Section 22 quotation No. 16 
series, or $.045 per 100 pounds for a period of storage exceeding 
12 months. 

There would appear no question but that the rate of $.035 per 100 
pounds would have been applicable on a commercial shipment stored 
in transit for the same time and period that the instant Government 
shipment was in storage. That the carriers may not by tariff provi- 
sions exclude the Government from the right to the application of 
rates open to the public at large is elemental. See in this connection 
the case of Atchison, Topeka & Santa Fe Ry. Co. v. United States, 59 
C. Cls. 275, 288, where the court stated : “We have held that a railroad 
company cannot by merely filing a schedule of tariff rates, naming a 
rate applicable to Government property, bind the Government to pay 
rates higher than those open to the public for a similar service.” See 
also Jllinois Central Railroad Co. v. United States, 58 C. Cls. 182. The 
effect of the tariff provision here involved, in attempting to limit the 
availability of the transit privilege and charge to commercial freight 
stored and reshipped under regulations which distinguish commercial 
freight as being other than Government freight, would be to discrimi- 
nate unlawfully against the Government as shipper. It is axiomatic 
that the sovereign may not be denied, through tariff provision or other- 
wise, the benefit of services or the applicability of charges available to 
its subjects growing out of the operations of common carriers. 

Accordingly, since the settlement was made upon the basis of the rate 
provided for the storage in transit of commercial shipments it is 
sustained. 
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(B-70609) 


TRAVELING EXPENSES—TAXICAB FARES—EMPLOYEES RESIDING 
OUTSIDE LIMITS OF OFFICIAL STATION 


Despite the congested living conditions prevailing in many urban areas, as reflected 
by the current housing shortage in Washington, D. C., and other cities, requir- 
ing employees to reside in greater metropolitan areas outside the corporate 
limits of their official stations, reimbursement may not be made for taxicab 
fares in excess of the rates applicable to transportation within the corporate 
limits of an official station in the case of an employee who departs from and 
returns to his residence located outside the corporate limits of his official 
station but within its greater metropolitan area. 20 Comp. Gen. 315, 
amplified. 


Acting Comptroller General Yates to the Acting Administrator, War Assets 
Administration, January 20, 1948: 

Consideration has been given your letter of October 22, 1947, refer- 
ence FAC-EF, requesting decision whether this Office would be re- 
quired to object to reimbursement of reasonable taxicab fares neces- 
sarily incurred by departure from and return to residences located in 
the greater metropolitan areas outside the corporate limits of an 
employee’s official station, in congested areas, when incident to trans- 
portation away from and return to official station, on official business 
and pursuant to competent travel orders. 

You urge that due to the generally congested living conditions which 
now prevail in many urban areas as reflected by the current acute hous- 
ing shortages in Washington, D. C., and cities similarly situated, it has 
become necessary for numerous employees to reside in the suburbs 
thereof and that employees residing in the greater metropolitan areas 
but outside the corporate limits of an official station, who are directed to 
perform travel on official business, are required to incur taxicab fares in 
excess of the rates applicable to transportation within the city limits 
because of circumstances beyond their control. Also, you point out 
that it is provided in paragraph 8 of the Standardized Government 
Travel Regulations that transportation includes all necessary official 
travel in taxicabs, and that it is the generally accepted rule that the 
travel regulations reflect a purpose to relieve Government employees of 
the burden of bearing the expense of any necessary transportation costs 
incident to official travel. You suggest that in order to keep pace with 
changing conditions, for travel purposes, it would appear desirable and 
timely to establish a broad interpretation of the term “official station.” 

In the decision of December 16, 1940, B-13538, 20 Comp. Gen. 315, 
referred to in your letter, there was considered a factual situation sub- 
stantially identical with the state of facts presented in your letter 
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and it was therein held that while, as a practical matter, the employee 
is permitted to start his official trip from his home when it is unnec- 
essary for him first to report to his office, there is no intention mani- 
fested by the applicable provisions of the travel reguations or other- 
wise to reimburse an employee for the excess cost of transportation 
from his home located outside the corporate limits of his official 
station for the distance traveled outside such limits, that being a per- 
sonal expense he is required to bear, whether reporting to his office, 
or whether beginning or ending an official trip away from an official 
station. The only difference between the points advanced in your let- 
ter for relaxing the rule enunciated in 20 Comp. Gen. 315, is one of 
degree, namely, the greater influx of persons to congested areas, re- 
quiring the taking of abode outside the corporate limits. Such differ- 
ence in degree, only, constitutes no proper ground for relaxing the 
rule. 

While changes have been made in the travel regulations since the 
rule on taxicabs was enunciated, it is significant to note the travel 
regulations have made no changes in respect of defining the limits on 
an employee’s official headquarters. That fact clearly indicates or 
suggests the adoption, by implication, of the rule alluded to. 

The Standardized Government Travel Regulations consistently 
have been held to have the full force and effect of law and, accord- 
ingly, may not be enlarged by construction. To allow reimbursement 
for taxicab fares in the situation presented would be tantamount to put- 
ting words in the regulations which are not there and would effectuate 
an amendment of the regulations. Any amendment to regulations 
of this character may be made only by the authority which issued 
them. Cf. 9 Comp. Gen. 311. 

I have to advise, therefore, that no cogent reasons have been ad- 
vanced warranting any change in the rule, supra. Accordingly, the 
question presented in your letter is answered in the negative. 

While having no bearing upon the decision in this case, it may be 
pointed out that with respect to the payment of per diem, suburbs 
and certain other adjacent areas have been considered as part of the 
metropolitan area primarily for the reason that travel to or from such 
points ordinarily involves no greater subsistence expense than is in- 
curred in reporting to the official station; also, that with respect to 
the transportation of household effects incident to transfer of official 
stations, the term “official station” specifically is defined to include 
“any point from which the employee commutes daily to his official 
post of duty.” 
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RETURN OF DEFECTIVE EQUIPMENT—APPLICATION OF CONTRACT 
CREDIT ALLOWANCE TO PURCHASE PRICE 


The return of a defective burner under a contract providing for a replacement 
purchase credit based on the number of days of the guarantee period that the 
original burner was inoperative is not to be considered as a trade-in of old 
equipment contemplated by section 8 of the administrative expense statute ot 
August 2, 1946, authorizing application of the proceeds of sale of old equip- 
ment toward the purchase of new similar items, but, rather, is a transaction 
whereby a reduction is made in the contract price of the second burner, so 
that the appropriation need be charged only with the net cost of the re- 
placing burner after deduction of the credit allowance. 


Acting Comptroller General Yates to W. H. Barrett, Department of Commerce, 
January 20, 1948: 

Reference is made to your letter dated December 4, 1947, ( Accts-jfb) , 
enclosing a voucher stated in favor of the Ozalid Division, Genera] 
Aniline and Film Corporation, for $143.75, to which is attached credit 
memorandum No. 28418 of that corporation in the amount of $57.75. 

The aforesaid voucher covers payment for the purchase of one 
model F Ozalid burner No. 1402-B under Bureau of Federal Supply 
contract No. TPS-75599, item 18-M-303. It is stated in your letter 
that said contract provides that burners are guaranteed operative for 
100 calendar days and that a pro rata percentage of the purchase price 
is allowed under the contract as a credit for an old burner which is 
turned in at the time of the purchase of a new burner for each of the 
first 100 days that the old burner is not in operation. It appears that 
credit memorandum No. 28418 covers an allowance by the contractor 
for 83 days during which an old burner, OS/1136B, was not in 
operation. 

The question presented by your letter is whether the appropriation 
from which payment is to be made, that is, Salaries and Expenses, 
Weather Bureau, 1947, may be credited with the amount of the said 
credit memorandum or whether the amount of the credit allowance 
must be deposited into the general fund of the Treasury as a miscella- 
neous receipt. In such connection, you request to be advised as to 
whether the old burner could be classified as a “labor saving device” 
under the provisions of 41 U.S. C. 26, and the credit allowance applied 
to the appropriation and, if not, whether the burner could be classified 
as “laboratory equipment” under the provisions of section 8 of Public 
Law 600, dated August 2, 1946. 

It is understood that the provision in the contract involved pertain- 
ing to the allowance on account of burners not operating for a period 
of 100 days is as follows: 


Each burner is guaranteed for one hundred (100) calendar days following the 
date of installation. Any burner failing prior to the expiration date may be 
returned for a pro rata credit allowance against the purchase of a new burner. 
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For example, if a burner fails on the 50th calendar day, the replacement burner 
will be invoiced at the full price of the new burner and, upon receipt of the 
defective burner in Johnson City, New York, a credit of 50% of the purchase price 
will be allowed for the unexpired 50 calendar days. Burners which fail must 
be returned by express prepaid—insured at full invoice value—to Ozalid, Division 
of General Aniline and Film Corporation, Johnson City, New York, in the special 
shipping case provided. Credit allowances are contingent upon the following: 
(a) Burners reaching us in a physically undamaged condition. (b) Your having 
previously mailed the GUARANTEB INSURANCE CARD which accompanied 
the burner. (c) Your mailing us the FAILURE REPORT CARD with the 
requested information at the time the defective burner is returned. 


In 26 Comp. Gen. 730, it was stated that the purpose of section 8 
of Public Law 600, 60 Stat. 808, referred to in your letter, was to 
extend to all departments having authority to exchange equipment 
of the types described therein the authority to apply the exchange al- 
lowance or the proceeds of sales of such equipment toward the pur- 
chase price of new equipment. Included in the types of equipment 
described in Public Law 600 are laboratory equipment and “other 
articles or items the exchange of which is authorized by law.” The 
provisions of section 26, Title 41, U. S. Code, cited in your letter, are 
to the effect that executive departments and other Government estab- 
lishments and all branches of the public service may exchange type- 
writers, adding machines, and other similar labor-saving devices in 
part payment for new machines used for the same purpose as those 
proposed to be exchanged. It does not appear, however, that the 
Ozalid, model F, whiteprint machine, or the burner to be used therein, 
may be considered a labor-saving device similar to a typewriter or 
adding machine. Also, since the purpose for which the whiteprint 
machine here involved is used is not disclosed by the record, it is not 
possible to determine if it may be classed as laboratory equipment. 

However, it appears that the instant transaction does not involve 
the usual trade-in of old equipment as contemplated by section 8 of 
Public Law 600. Under said provision of law, the trade-in allowance 
represents the value of the old equipment which, in effect, is sold to 
the purchaser by the Government. However, under the contract pro- 
vision here involved, quoted above, there is not present a trade-in or 
sale of old equipment by the Government but a transaction wherein 
the contractor agrees that, in the event 100 days’ service is not pro- 
vided by the first burner, a pro rata reduction will be made in the 
price of the second burner purchased. Since, under such contract pro- 
vision, the United States is obligated to make payment for the new 
burner only at the reduced price, the appropriation involved need 
be charged only with the net cost of the purchase after deducting 
the amount of the credit memorandum. 

The voucher, which, together with the credit memorandun, is re- 
turned herewith, may be certified for payment on that basis, if other- 
wise correct. 
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(B-68965) 


PAY—ACTIVE DUTY; RETIRED—TEMPORARILY PROMOTED NAVY 
OFFICERS—EFFECT OF COMBAT COMMENDATION 


The advancement authorized by section 12 (1) of the act of June 23, 1938, upon 
retirement of a Navy line officer with combat commendation, being one 
grade above his permanent rank, a temporary captain with the permanent 
rank of commander properly could not be advanced thereunder to the 
permanent rank of rear admiral so as to become entitled to the retired or 
active-duty pay, as applicable, of a rear admiral (upper half) authorized 
by the act of April 8, 1946, to be paid retired officers holding the permanent 
rank of rear admiral (lower half), upon the completion of two years’ sat- 
isfactory active service in time of war in such rank, 


Assistant Comptroller General Yates to the Secretary of the Navy, January 21, 
1948: 

There has been considered your letter of August 18, 1947, enclosing 
a letter from the Chief of the Bureau of Supplies and Accounts dated 
July 11, 1947, and requesting a decision on the question whether or 
not Joseph W. McColl, Jr., U. S. Navy, Retired, is entitled to pay 
(active duty pay or retired pay, as applicable) of a rear admiral 
(upper half) on and after April 1, 1947, under the conditions stated 
in such enclosure. 

From the said letter of the Bureau of Supplies and Accounts and 
from the enclosures therewith, it appears that the officer accepted an 
appointment as a commander (permanent) in the Regular Navy on 
April 10, 1941; that he was temporarily appointed captain effective 
May 10, 1943, under the provisions of the act of July 24, 1941, 55 Stat. 
603 ; that on February 7, 1944, the President presented the LEGION 
OF MERIT to him for exceptionally meritorious conduct in combat 
during the amphibious invasion of Sicily; that he was retired for 
physical disability effective April 1, 1945, in his temporary rank of 
captain pursuant to the provisions of section 1453, Revised Statutes, 
34 U.S. C. A. 417, and section 8 of the act of July 24, 1941, 55 Stat. 
604, 34 U.S. C. A. 350g; that the letter notifying him of his retirement 
advised him that, in view of his combat commendation, he was, when 
placed on the retired list, advanced to the rank of rear admiral, under 
the provisions of section 12 (1) of the act of June 23, 1938, 52 Stat. 
951, 34 U. S. C. A. 404 (1), but that his retired pay would be based 
on the pay of the rank he held at the time of his retirement (captain) 
in accordance with the provisions of the said section 12 (1); that he 
was continued on active duty after retirement and remained on active 
duty (as a retired officer) from April 1, 1945, through April 1, 1947; 
and that by letter of May 13, 1947, from the Secretary of the Navy, he 
was advised as follows: 
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1. I take pleasure in advising you that inasmuch as you have served satis- 
factorily on active duty in time of war for a period of more than two years in 
the rank of Rear Admiral, the provisions of reference (a) [Public Law 337, 79th 
Congress, approved 8 April 1946.] are applicable in your case. 


2. The service described above was performed from 1 April 1945 to 31 March 
1947, inclusive. On and after 1 April 1947, therefore, you are entitled when on 
active duty to the pay and allowances of a Rear Admiral of the upper half 
and when on inactive duty to retired pay equal to 75 per centum of the pay of 
au Rear Admiral of the upper half. 


The above-mentioned letter of the Bureau of Supplies and Accounts 
poses the question whether, from and after the effective date of 
his retirement, the officer held the permanent grade or rank of rear 
admiral within the meaning of the act of April 8, 1946, 60 Stat. 86. The 
said act provides as follows: 


That any officer of the retired list of the Navy or Coast Guard of the perma- 
nent grade or rank of rear admiral who is entitled to the pay of the lower half 
of that grade and who is, has been, or may be recalled to active duty and who 
in time of war or other national emergency served, serves, or may serve satis- 
factorily on active duty for a period of two years or more in the grade or rank 
of rear admiral or in a higher grade, shall be entitled when on active duty to 
the pay and allowances of a rear admiral of the upper half unless he is entitled 
under other provisions of law to higher pay and allowances, and he shall 
be entitled when on inactive duty to retired pay equal to 75 per centum of the 
pay of a rear admiral of the upper half unless he is entitled under other pro- 
visions of law to higher retired pay or allowances; Provided, That no back 
pay or allowances shall be held to have accrued under this Act prior to the date 
of its approval. (Italics supplied.) 


Section 12 (1) of the act of June 23, 1938, supra, is as follows: 


All line officers of the Navy who have been specially commended for their 
performance of duty in actual combat by the head of the executive department 
under whose jurisdiction such duty was performed, when retired, except as 
provided in section 12 (h) of this Act, shall, upon retirement, be placed upon 
the retired list with the rank of the next higher grade and with three-fourths 
of the active-duty pay of the grade in which serving at the time of retirement. 


In decision of February 28, 1947, B-60908, to the Secretary of the 
Navy, 26 Comp. Gen. 636, it was held as follows (quoting from the 
syllabus) : 


Section 12 (1) of the act of June 23, 1938, authorizing the advancement of 
Navy line officers with combat commendation to the next higher rank upon 
retirement, has reference to advancement from a permanent and not a temporary 
rank, and, therefore, a captain of the Navy with combat commendation who 
was retired for length of service under the act of May 13, 1908, in his temporary 
rank of rear admiral (upper half) pursuant to section 10 (b) (2) of the act 
of July 24, 1941, as amended, is not entitled to the active-duty pay and allowances 
of a vice admiral upon his recall to active duty. 


The following language of that decision appears pertinent to your 
question : 

Except as provided in section 8 of the act of July 24, 1941, 55 Stat. 604, in 
the case of oflicers who retired for disability while serving in a higher temporary 


rank, and section 6 of the act of June 30, 1942, 56 Stat. 465 (retirement for age), 
there never was general statutory authority, prior to February 21, 1946 for 
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the retirement for officers of the Navy in their temporary rank with retired 
pay based upon such temporary rank, and there appears to be no question 
that the provision of section 12 (1) of the line selection law of 1938 was limited 
in its application to the permanent rank of officers of the Regular Navy. * * * 


~ = * * * * * 


* * * since the benefits provided in section 12 (1) of the line selection law 
of 1988 relate only to officers of the Regular Navy retired in their permanent 
rank such benefits do not accrue to officers retired in a temporary rank. And 
although not strictly a matter for consideration by this office, there would 
appear to be extreme doubt as to the applicability of the said section 12 (1) in 
conferring an honorary | rank upon the retired list above the highest temporary 
rank authorized * * 


Compare 25 Comp. Gen. 974. 

The above-cited act of June 23, 1938, was repealed by section 436 of 
the Officer Personnel Act of 1947, approved August 7, 1947, 61 Stat. 
882, and while subsection (a) of section 412 of such 1947 act, 61 Stat. 
874, containing provisions somewhat similar to the provisions of sec- 
tion 12 (1), supra, authorizes advancement of officers within its scope 
from the highest temporary or permanent grade in which serving at 
the time of retirement, it specifically provides that officers retired prior 
to the date of approval of the act (August 7, 1947) “shall be entitled 
to the benefits of this subsection from the date of approval of this 
Act,” and, hence, such subsection can have no effect on the status of 
the officer here involved for any period prior to August 7, 1947. 

In view of the conclusion reached in the decision quoted above, it 
must be held that for pay purposes the advancement of the officer 
from his temporary rank of captain to the rank of rear admiral was 
not authorized by section 12 (1), swpra. Moreover, even if such ad- 
vancement had been authorized, there appears to be nothing to justify 
the conclusion that it might be regarded as an advancement to the 
“permanent grade or rank of rear admiral,” particularly in view of 
section 1 of the act of June 30, 1942, 56 Stat. 463, which expressly 
provided : 


That the provisions of existing law insofar as they relate to . Ay; te 
permanent promotion or advancement of all officers of the Navy and Marine 
Corps * * * are hereby suspended. * * * 

Since it thus appears that the highest permanent grade or rank 
attained by the officer in question was the grade and rank of com- 
mander and the highest temporary grade or rank which he held for 
pay purposes during the period involved was that of captain, I am 
constrained to hold that he was not an “officer of the retired list 
of the Navy or Coast Guard of the permanent grade or rank of rear 
admiral * * * entitled to the pay of the lower half of that grade” 
within the meaning of the act of April 8, 1946, supra during the period 
April 1, 1945, to April 1, 1947, and, hence, that he is not entitled to 
any benefits under the provisions of such act. 

Your question is answered accordingly. 
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(B-72410) 


LEASES—REPAIRS AND IMPROVEMENTS—LESSOR’S 
OBLIGATION TO PAINT 


The painting of the interior walls of leased premises for the purpose of creating 
satisfactory lighting conditions need not be regarded as an obligation of the 
lessor under the lease to maintain the premises in good repair and tenantable 
condition—there being no requirement in the lease that the lessor furnish 
special lighting facilities or improve the lighting facilities on the premises— 
and, therefore, the cost of furnishing the necessary paint properly may be 
considered as chargeable to the Government. 


Acting Comptroller General Yates to L. E. Lyman, Department of Agriculture, 
January 21, 1948: 


Reference is made to your letter of December 22, 1947, transmitting 
a voucher, together with related papers, stated in favor of the Erick- 
son Paint Store, Holdrege, Nebraska, in the amount of $13.96 for four 
gallons of paint furnished the Soil Conservation Service on December 
4, 1947, and requesting a decision as to whether the voucher properly 
may be certified for payment. 

It appears from your letter that the paint—comprised of one gal- 
lon green and three gallons cream—was purchased from the Erickson 
Paint Store under purchase order No. 1258-48 NB-S-—1 to be used for 
painting two rooms in the basement of the Municipal Building in 
Holdrege, which two rooms, together with certain space in a room on 
the first floor of the building, were then occupied by the Government 
as lessee under lease No. Asc (NB—O)-6015, dated January 21, 1946. 

Under the lease referred to, the City of Holdrege leased such space 
to the Government for a term beginning January 2, 1946, and ending 
June 30, 1946, at a rental of $16 a month, with an option to the Gov- 
ernment to renew it annually, not, however, beyond June 30, 1951, at a 
rental of $18 a month. The lease provided that the space was leased 
for use as office quarters. The lease further provided that the lessor 
would, as part of the rental consideration, furnish heat, water and 
electricity for the leased premises. Paragraph 8 gives the Government 
the right to make alterations, attach fixtures and erect additions, 
structures or signs upon the conditions there stated. Paragraph 9 
provides that the lessor shall, unless specified to the contrary, main- 
tain the leased premises in good repair and tenantable condition during 
the continuance of the lease, except in the case of damage arising from 
the act or negligence of the Government’s agents or employees. It 
appears from your letter that the lease has been extended to June 30, 
1948. 

It is stated in a memorandum of the Acting State Conservationist, 
approved by the Chief, Regional Administrative Services Division of 
the Soil Conservation Service, that the walls of the basement space 
occupied by the Soil Conservation Service under the lease are of poured 

796802—48——27 
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reinforced concrete construction having a gray cement finish; that the 
natural and artificial lighting in the premises was not adequate to 
meet the required usage of the space for office and drafting purposes 
and that, therefore, painting of the walls a light color was considered 
necessary to create satisfactory lighting conditions. It is further 
stated in said memorandum that the painting of the walls was done 
to only one basement room and that the gallon of green paint was 
purchased for painting the border. Your letter indicates that the 
paint is to be used for painting the other leased room in the basement. 

You express the view that the painting of the concrete walls might 
not be considered as maintaining the existing state of the walls under 
the definition of “maintain” in the decision reported in 21 Comp. 
Gen. 90. However, you appear to be in doubt that such is the case, 
since you state further that you are in doubt as to whether payment 
of the voucher is prohibited by the provisions of section 9 of the 
lease which requires the lessor to maintain the premises in good re- 
pair and tenantable condition, or whether, in view of the purpose 
for which the paint was to be used, its purchase was authorized by 47 
Stat. 412—by which you have reference to section 322 of the Economy 
Act of June 30, 1932—which provides, among other things, that no 
appropriation shall be obligated or expended for alterations, improve- 
ments and repairs of rented premises in excess of 25 per centum of the 
amount of the rent for the first year of the term or for the rental 
term if less than one year. 

The referred-to provisions of said section 322 do not constitute an 
affirmative authorization in all cases to make alterations, repairs and 
improvements to leased property at the expense of the Government. 
Instead, the provisions merely impose a limitation on the amount that 
may be expended for such purposes, if otherwise proper. Where a 
lessor, either under the express terms of a lease or by reason of his 
position as lessor, is obligated to make alterations, improvements and 
repairs, the provisions of such section would not transfer the obliga- 
tion to the Government. 

Thus, if under the terms of the lease here involved the obligation 
to paint the walls a lighter color than they were was on the lessor, 
the provisions of the section would not relieve it—the lessor—from 
such obligation. However, on the facts as reported, it is at best open 
to doubt that the lessor was required by the terms of the lease in this 
case to paint the walls a lighter color for the mere purpose of making 
a better light in the space, there being no requirement in the lease 
that the lessor furnish special lighting facilities or improve the light- 
ing facilities on the premises. Furthermore, the paint was ordered 








Comp. Gen.}] DECISIONS OF THE COMPTROLLER GENERAL 391 


from the Erickson Paint Store by the Government and was furnished 
to the Government by that concern in good faith. 

Accordingly, the voucher, which, together with related papers, is 
returned herewith, may be certified for payment to the payee named 
thereon, if otherwise free from objection. 


(B-71989) 


LEASES—RESTORATION OF PREMISES—INTERAGENCY 
TRANSFER OF LIABILITY 


Where the Government’s liability to restore leased premises or make a lump- 
sum payment in lieu of restoration arose while the premises were occupied 
by naval activities under leases obligatiug naval appropriations, the fact 
that such premises progressively were made available to the Veterans’ Ad- 
ministration under an interagency agreement whereby the Administration 
would assume the Navy’s restoration liability may not be regarded as 
effecting a transfer of such liability te the Administration’s appropriations. 


Acting Comptroller General Yates to the Administrator of Veterans’ Affairs, 
January 23, 1948: 


I have a letter dated December 11, 1947, from the Acting Adminis- 
trator of Veterans’ Affairs, transmitting a copy of a proposed supple- 
mental agreement No. 4, providing for a lump-sum payment of $93,000 
to the United Exchange Building Corporation as damages in lieu of 
restoration of 165,000 square feet of space in the Exchange Building, 
Second Avenue, Seattle, Washington, originally occupied by the 13th 
Naval District Headquarters, and subsequently taken over by the Vet- 
erans’ Administration under an arrangement with the Navy Depart- 
ment, and requesting a decision as to whether there is any objection to 
such proposed payment. 

The circumstances giving rise to the execution of the proposed sup- 
plemental agreement are stated in the submission to be as follows: 


For the fiscal year 1946, the Navy Department had a lease covering approxi- 
mately 165,000 square feet of space in the Exchange Building, Seattle, Wash- 
ington. 

In connection with the establishment of Veterans Administration Branch Office 
No, 11, Seattle, Washington, the Veterans Administration conducted an exhaustive 
space survey in that City, but was unable to find desirable space. As a result of 
this condition, the Veterans Administration accepted an arrangement with the 
Navy Department, which was then in the process of vacating space in the Ex- 
ehange Building, whereby space would be made progressively available to the 
Veterans Administration by the Navy as vacated, also providing that the Veterans 
Administration would assume the Navy’s restoration liability under its lease. 

In accordance with the arrangement referred to in the above paragraph, the 
Veterans Administration first began to occupy space in the Exchange Building in 
December 1945, and continued to occupy space progressively as vacated by the 
Navy up to June 30, 1946, and shortly thereafter. 

On July 1, 1946, the Veterans Administration entered into a lease with the 
owners of the Exchange Building for the period of July 1, 1946, and ending June 
80, 1947, for approximately 165,000 square feet of space. This lease contained 
no right of renewal. The paragraph 7 of this lease, which is identified as VAm-— 
20655, provided as follows: 
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“The Government shall have the right, during the existence of this lease, to make 
alterations, attach fixtures, and erect additions, structures, or signs, in or upon the 
premises hereby leased (provided such alterations, additions, structures, or signs 
shall not be detrimental to or inconsistent with the rights granted to other tenants 
on the property or in the building in which said premises are located) ; which 
fixtures, additions, or structures so placed in or upon or attached to the said 
premises shall be and remain the property of the Government and may be removed 
therefrom by the Government prior to the termination of this lease, and the Gov- 
ernment, if required by the Lessor, shall, before the expiration of this lease or 
renewal thereof, restore the premises hereby leased to the same condition as that 
originally existing at the time of the Government’s initial entry into such space, 
as shown by floor plans certified by the Lessor and the office of 13th Naval Dis- 
trict, under any of the following leases, irrespective of whether such leases are 
now in effect: NOd-1329, NOd-1466, NOd-1481, NOd-1581, NOd-1693, NOd-1939, 
NOd-1329 Supplement 6, NOd-1329 Supplement 7, NOd-1329 Supplement 8, NOd- 
1329 Supplement 9, NOd—1329 Supplement 10, NOd-1329 Supplement 11, NOy(R)- 
250, NOy (R)-249, NOy(R)-769, NOy (R)-30250, NOy(R)-30249, NOy(R)-30769, 
NOy (R)-30250 Supplement 1, NOy (R)-32053, NOy (R)-32744, NOy (R-30250 Sup- 
plement 4, NOy(R)-30250 Supplement 3. All of said leases provide that the Gov- 
ernment, if required by the Lessor, shall, before the expiration of said leases or 
renewals thereof, restore the premises hereby leased to the same condition as that 
existing at the time of entering upon same under said leases. The Lessor has 
given to the Government the required notice to restore the premises hereby leased, 
but the Lessor and the Government desire to extend the period for making such 
restoration to the end of this lease. Therefore, the Government, if required by the 
Lessor shall, before the expiration of this lease or the expiration of any renewal 
thereof, restore the premises hereby leased to the same condition as that existing 
at the time of entering upon the same under any and all of the aforementioned 
previous leases, reasonable and ordinary wear and tear and damages by the ele- 
ments or by circumstances over which the Government has no control, excepted. 
Provided, however, that if the Lessor requires such restoration the Lessor shall 
give written notice thereof to the Government ninety (90) days before the termina- 
tion of this lease or the termination of any renewal thereof.” 

Pursuant to the authority contained in the various Navy leases, the Navy had 
performed considerable alterations, substantially in opening up working areas, 
and in accordance with the provisions of the Navy leases, the Navy was liable for 
restoration of the altered areas to the premises, to the condition existing at the 
time of occupancy, less normal wear and tear. 

During the year 1945, the Navy Department, through the 13th Naval District, 
conducted extensive negotiations with the Lessor for the liquidation and settle- 
ment of restoration liability by a lump sum, cash payment, in lieu of physical 
restoration. The estimated cost of physical restoration, computed at 1945 prices, 
was $124,901.10. Based upon this cost estimate, the Lessor agreed to a cash 
settlement of $93,000.00 plus $2,000.00 architectural fee and plus an additional 
amount representing taxes to be paid on the settlement. This figure took into 
consideration the fact that certain items of alterations would not require actual 
restoration. These negotiations were never finally concluded. 

During the early part of the occupancy by Veterans Administration, a study 
was conducted to determine the Veterans Administration’s liability for restora- 
tion as a result of assuming the Navy’s restoration liability in consideration of 
being permitted by the Navy to occupy space on a progressive basis under its 
lease. Based on estimates of cost as of December, 1946, it was estimated that 
physical restoration would cost $161,362.90. Further, it was estimated that 
physical restoration would probably require a total of 40,000 man-hours of work, 
which, with a crew of fifty, would require approximately 20 calendar weeks to 
complete. As the physical restoration would necessarily be performed after 
the space was vacated, the liability for rent for 20 calendar weeks would be 
approximately $190,000.00. 

In accordance with the provision of paragraph 7 of lease VAm-20655, herein 
above quoted, the Lessor has given within the time specified the required notice 
of restoration. As a result of this notice of restoration, negotiations with the 
Lessor have resulted in an agreement whereby the Lessor will agree to accept, 
in full and complete satisfaction of the Navy’s restoration liability, which the 
Veterans Administration has assumed, a cash payment of $93,000.00. 

On May 7, 1947, the Veterans Administration entered into a firm five year lease 
with the owners of the Exchange Building for approximately 142,886 square feet 
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of space. This lease is identified as VA11b(RE)-60. Paragraph 15 of this lease 
provides as follows: 

“The provisions of Paragraph 7 of Lease No. VAm-20655 entered into by and 
between the instant Lessor and the Government, for the period July 1, 1946 to 
June 30, 1947, relative to alterations and the restoration thereof, are hereby in- 
corporated herein and made a part hereof, so far as said paragraph relates to 
alterations performed and fixtures installed by the Government during the period 
July 1, 1946, to June 30, 1947.” 

Attention is invited to the fact that Lease VA11b(RE)-60 does not carry over 
the liability for restoration which was incurred under Lease VAm-—20655 and 
that demand for restoration as provided in paragraph 7 under lease VAm-20655 
was made by the Lessor. Also, approximately 23,000 square feet of space on 
which there is a considerable restoration liability under Lease VAm—20655 is not 
included in the current Lease VA11b(RB)-60. 


Section 3678, Revised Statutes, 31 U.S. C. 628. provides— 


Except as otherwise provided by law, sums appropriated for the various 
branches of expenditure in the public service shall be applied solely to the objects 
for which they are respectively made, and for no others. 


In decision of November 12, 1942, 22 Comp. Gen. 462, citing section 
3678, Revised Statutes, supra, it was held, quoting from the syllabus— 


The appropriation “Acquisition of Vessels and Shore Facilities, Coast Guard,” 
contained in the Naval Appropriation Act, 1943, is not available for the construc- 
tion of buildings for the Department of Agriculture to replace those relinquished 
to the Coast Guard, and, therefore, a transfer of funds from said appropriation 
to the Department of Agriculture for that purpose is not authorized, 


It was said in that decision— 


The legality of the proposed transfer would appear to depend primarily upon 
the availability of the funds for the purpose contemplated by the arrangement be- 
tween the Navy Department and the Department of Agriculture, i. e., for the con- 
struction of facilities for the Forest Service, Department of Agriculture, to re- 
place those taken over by the Coast Guard—it being well settled that in the absence 
of specific statutory authority appropriated funds cannot be made available by 
means of a transfer to another agency or another appropriation for objects or pur- 
pose for which such funds would not be available under the appropriation from 


which the transfer is made. 9 Comp. Gen. 89; 16 id. 545; 17 id. 73; id. 900; 18 id. 
489. 


In a decision of July 7, 1942, B-27024, where the Navy had found it 
necessary to utilize facilities under the jurisdiction of the Public 
Health Service for use as a quarantine station and had assured the Fed- 
eral Security Agency that such facilities would be relocated on another 
site by the Navy Department, it was said— 


The fact that the Federal Security Agency has cooperated with the Navy De- 
partment upon the Department’s assurance that the quarantine station would be 
replaced affords no basis for payment from appropriations made for the Navy 
Department or the naval service for the replacement in kind of buildings and 
facilities of the Public Health Service which were rendered unavailable to the 
Service because of the construction of the section base by the Navy Depart- 
ment. The buildings and facilities of the quarantine station were not the property 
of the Public Health Service, but of the United States. The case does not involve 
the taking of property of others for the use of the United States but, rather, it is 
more in the nature of a transfer of property of the United States from one of its 
agencies to another. Cf. 10 Comp. Gen. 288, and cases there cited and discussed. 
Whether the quarantine station which has been lost to the Public Health Service 
by the exigencies of war should be replaced in kind, or by a more elaborate station, 


or whether the station should be discontinued, are questions properly for the 
consideration of the Congress. * * 
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Those cases, among others, illustrate the fundamental rule that rep- 
resentatives of Government agencies may not by agreement with them- 
selves and without legislative sanction expand the availability of their 
own appropriations or transfer a liability incurred under their own 
appropriations to those of another agency. In the present case it ap- 
pears that the Government’s obligation to restore the property in ques- 
tion as of June 30, 1946, arose—at least in major part—while the prop- 
erty was occupied by Naval activities under Navy Department leases 
dating back to December 1, 1939, made under Naval appropriations. 
Consequently, there is no authority of law by inter-agency agreement 
or by contract with the lessor, or otherwise, to transfer such obligation 
to Veterans’ Administration appropriations. 


The proposed supplemental agreement No. 4 is returned herewith. 


(B-71059) 


TRANSPORTATION—DEPENDENTS AND HOUSEHOLD EFFECTS— 
CHANGE FROM TEMPORARY TO PERMANENT APPOINTMENT AT 
OVERSEAS POST OF DUTY 


An employee originally appointed on a temporary basis for duty outside the 
continental United States who, while at his overseas duty station, was ap- 
pointed on a permanent basis by the same agency to a distinctly different 
position at the same geographical location may be regarded as a new appointee 
within the meaning of section 7 of the administrative expense statute of Au- 
gust 2, 1946, on whose account transportation of his immediate family and 
household effects may be paid pursuant to said section from the place of 
actual residence in the United States whereat his family resides to place of 
his employment overseas. 


Acting Comptroller General Yates to the Secretary of the Interior, January 26, 
1948: 


Consideration has been given your letter of November 7, 1947, as 
follows: 


Your opinion is requested as to whether expenses of transportation of im- 
mediate family and expenses of transportation of household goods and personal 
effects may be allowed under the authority of section 7 of the Act of August 2, 
1946 (60 Stat. 806) for an employee of this Department from a point in the 
United States to Alaska under the following circumstances : 

In May, 1947, an individual was given an excepted appointment, for not to 
exceed eight months, to a position of Land Economist in Anchorage, Alaska. 
He was alluwed expenses of travel from his actual residence in Oregon, Illinois, 
to Anchorage, Alaska. It was contemplated, at the time of appointment, that 
this employee would be terminated at the close of the field season and that he 
would be allowed return expenses of travel to point of actual residence in 
the United States. However, there has developed a vacancy in a permanent 
position of District Ranger at Anchorage and it is desired to appoint this person 
to that job. In cases of this kind, it is the practice to terminate the first 
temporary excepted appointment and to effect a new excepted appointment to 
the new position without time limitation. The question arises whether this 
would be a “new appointment” within the terms of section 7 of the Act of 
August 2, 1946, and whether the employee’s actual residence should be con- 
sidered as being in Anchorage, Alaska, where he has temporary employment, 
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or at his former residence in the United States where he still maintains his 
home and where his family resides. 

When this employee was initially appointed in May, 1947, expenses of trans- 
portation of dependents and household goods were not allowed in view of the 
temporary nature of his work. Now that a permanent position has developed 
the individual in question will not accept the appointment to the new permanent 
position unless he can move his immediate family and household goods to 
Alaska at Government expense. It is not likely that a new employee can be 
recruited in Alaska, and the Bureau of Land Management is faced with the 
prospect of returning this employee to the United States at Government expense 
at the close of the field season, recruiting a new employee in the United States 
to fill the permanent position and paying expenses of travel and transportation 
of dependents and household goods from the United States to Alaska. It will 
be more costly to the Government if it is necessary to follow these steps than 
it would be if the expenses of transportation of dependents and household goods 
can be allowed for the employee now on a temporary appointment. 

Your decision at an early date will be appreciated, 


Section 7 of Public Law 600, approved August 2, 1946, 60 Stat. 808, 
provides : 


Sec. 7. Appropriations for the departments shall be available, in accordance 
with regulations prescribed by the President, for expenses of travel of new 
appointees, expenses of transportation of their immediate families and expenses 
of transportation of their household goods and personal effects from places of 
actual residence at time of appointment to places of employment outside con- 
tinental United States, and for such expenses on return of employees from 
their posts of duty outside continental United States to the places of their 
actual residence at time of assignment to duty outside the United States: Pro- 
vided, That such expenses shall not be allowed new appointees unless and until the 
person selected for appointment shall agree in writing to remain in the Govern- 
ment service for the twelve months following his appointment, unless separated 
for reasons beyond his control. In case of a violation of such agreement any 
moneys expended by the United States on account of such travel and transporta- 
tion shall be considered as a debt due by the individual concerned to the United 


States. This section shall not apply to appropriations for the Foreign Service, 
State Department. 


The President’s regulations issued under the authority of said Public 
Law 600 are contained in Executive Order 9805, dated November 25, 
1946, but are in no way helpful in deciding the questions presented. 

However, no reason is apparent why, on the basis of the facts set 
out in your letter, the proposed appointment of the employee to the 
position of District Ranger should not be regarded as a “new appoint- 
ment” within the meaning of said section 7. The old and new posi- 
tions obviously are distinctly different in the character of the duties 
and responsibilities required, and whereas the first was of a temporary 
nature for the duration of the field season, the proposed appoint- 
ment would be on a permanent basis. In this case, neither the fact 
that the station for both positions is at the same geographical loca- 
tion, nor the fact that both positions are under the same department 
or agency may be considered as affecting the result. 

In a strict sense, the “place of actual residence” of this employee 
at the time of the new appointment will be Anchorage, Alaska. But 
should the employee be returned from Alaska to his home in Oregon, 
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Illinois, at Government expense, upon termination of the temporary 
appointment, it seems clear that he could thereafter be appointed to 
the position of District Ranger in Anchorage, and, under the authority 
of said section 7, appropriated funds would then be available to de- 
fray his expenses of travel, together with the transportation expenses 
of his family and effects, from Oregon, Illinois—which, in such event, 
would be his “place of actual residence”—to his place of employment 
outside continental United States, namely, Anchorage, Alaska. In 
other words, it is solely by reason of the financial saving to the Gov- 
ernment effected by the employee’s remaining in Anchorage that his 
“place of actual residence” will not be, in fact, Oregon, Illinois. To 
construe the terms of the statute to the letter under such circumstances 
would lead to an absurd result. Consequently, in the particular situa- 
tion described, the new appointee’s “place of actual residence,” for the 
purposes of said section 7 of the act, may be regarded as Oregon, 
Illinois. 
Your submission is answered accordingly. 


(B-72405) 


FURNISHING OF QUARTERS IN LIEU OF CASH ALLOWANCE TO 
EMPLOYEES OF PHILIPPINE WAR DAMAGE COMMISSION 


Even though specific authority to furnish quarters in lieu of a cash allowance 
to employees of the Philippine War Damage Commission is not contained 
in the Commission’s current appropriation, as is contemplated by the pro- 
visions of the act of June 26, 1930, the broad authority granted the Com- 
mission by section 101 (b) of the Philippine Rehabilitation Act of 1946 to 
“make such expenditures, as may be necessary to carry out its functions” 
may be regarded as sufficient to make the current appropriation available 
for the furnishing of quarters to employees. 


Acting Comptroller General Yates to the Chairman, Philippine War Damage 
Commission, January 26, 1948: 


Reference is made to letter of December 30, 1947, from Commis- 
sioner John A. O’Donnell, in pertinent part, as follows: 


Section 101 (b) of the Philippine Rehabilitation Act of 1046 (Public Law 370, 
79th Congress) provides: 

“The Commission may, without regard to the civil-service laws or the Classifi- 
cation Act of 1923. as amended, appoint and fix the compensation and allowances 
of such officers, uttorneys, and employces, and may make such expenditures, as 
may be necessary to carry out its functions.* Officers and employees of any 
other department or agency of the Government may, with the consent of the 
head of such department or agency, be assigned to assist the Commission in earry- 
ing out its functions. The Commission may, with the consent of the head of any 
other department or agency of the Government, utilize the facilities and services 
of such department or agency in carrying out the functions of the Commission.” 
(*Italics by writer.) 

The question has arisen as to whether, under the foregoing section, the Com- 
mission may furnish quarters in lieu of cash allowance to its employees in 
the Philippines. 
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It will be appreciated if the answer to this question could be expedited since 
the problem of housing our employees in Manila is a critical one from a morale 
standpoint, so that the sooner we have settled it, the greater assurance we will 
have of completing our mission within our statutory limitation. 


In connection with the question submitted, it is understood that, 
until recently, there have been no buildings available in the Philippines 
which were suitable for and could be acquired as quarters for employees 
of the Commission and, consequently, that cash allowances in lieu of 
quarters have been made to employees in accordance with Budget 
Circular No. A-8, Revised, issued under the act of June 26, 1930, 46 
Stat. 818,5 U.S.C. 118a. Also, it is understood that, in view of the 
lack of suitable accommodations generally, and of the fact that the 
rental being charged for such accommodations as are available exceeds 
to considerable extent the cash allowances being made to your em- 
ployees in lieu of quarters, such arrangement has not proven satisfac- 
tory. It is understood further that buildings suitable for living quar- 
ters are or will be available shortly for acquisition by your agency by 
means of rental arrangements made through the Department of State. 
Furthermore, it is understood that employees of the Commission who 
«re performing functions under title III of the Philippine Rehabili- 
tation Act of 1946, are to be furnished quarters in rented buildings 
and that it is deemed desirable to furnish quarters also to employees 
of the Commission who are performing functions under title I of the 
Rehabilitation Act. 

The matter of furnishing quarters without cost to employees of 
the Government stationed in foreign countries, or the granting of an 
allowance in lieu thereof, is governed by the act of June 26, 1930, 
supra, which provides as follows: 

That under such regulations as the heads of the respective departments con- 
cerned may prescribe and the President approve, civilian officers and employees 
of the Government having permanent station in a foreign country may be fur- 
nished, without cost to them, living quarters, including heat, fuel, and light, in 
Government-owned or rented buildings and, where such quarters are not available, 
may be granted an allowance for living quarters, including heat, fuel, and light, 
notwithstanding the provisions of section 1765 of the Revised Statutes (U.S. C., 
title 5, sec. 70) : Provided, That said rented quarters or allowances in lieu thereof 
may be furnished only within the limits of such appropriations as may be made 
therefor, which appropriations are hereby authorized: Provided further, That the 
provisions of this Act shall apply only to those civilian officers and employees who 
are citizens of the United States. 

While the said act contemplates that living quarters are to be fur- 
nished where available and that an allowance for living quarters is to 
be granted in those instances where quarters are not available, the act 
specifically provides that rented quarters, or allowances in lieu thereof, 
may be furnished “only within the limits of such appropriations as 
may be made therefor.” In such connection, section 204 of the Inde- 
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pendent Offices Appropriation Act of 1948, Public Law 269, approved 
July 30, 1947, 61 Stat. 609, provides as follows: 

Sec. 204. Appropriations of the executive departments and independent estab- 
lishments for the fiscal year 1948, available for expenses of travel or for the 
expenses of the activity concerned, are hereby made available for living quarters 
allowances in accordance with the Act of June 26, 19380 (5 U. 8. C. 118a), and 
regulations prescribed thereunder, and cost of living allowances similar to those 
allowed under section 901 (2) of the Foreign Service Act of 1946, in accordance 
with and to the extent prescribed by regulations of the President, for all civilian 
officers and employees of the Government permanently stationed in foreign coun- 
tries: Provided, That the availability of appropriations of the Department of 
State under the caption “Foreign Service” shall not be affected hereby. 


It is to be noted that said provision of law would authorize the use of 
the Commission’s appropriation for the fiscal year 1948—for carrying 
out the provisions of title I of the Philippine Rehabilitation Act—for 
the payment of a cash allowance in lieu of quarters in accordance with 
the act of June 26, 1930, but said section does not provide that the 
appropriation is available for the furnishing of quarters as contem- 
plated by the 1930 act. 

The appropriation for the Philippine War Damage Commission 
contained in the Independent Offices Appropriation Act, 1948, supra, 
61 Stat. 601, provides that not to exceed $1,900,000 shall be available 
for necessary expenses of the Commission for the fiscal year 1948, in 
carrying out the provisions of title I of the Philippine Rehabilitation 
Act of 1946, supra. However, the appropriation does not contain any 
specific authorization that said sum may be used to acquire quarters 
in the Philippines to house employees of the United States as is the 
case with the appropriation for carrying out the provisions of titles III 
and V of the Philippine Rehabilitation Act contained in the Third 
Deficiency Appropriation Act, 1946, 60 Stat. 600, 621. See B-66712, 
June 13, 1947. Therefore, it appears that the Commission’s appro- 
priation for the fiscal year 1948 has not been specifically made available 
for the furnishing of quarters to its employees. 

Also, while section 101 (b) of the Philippine Rehabilitation Act of 
1946, 60 Stat. 128, quoted above, authorizes the Commission to appoint 
and fix the compensation and allowances of its employees “without 
regard to the civil service laws or the Classification Act of 1923, as 
amended,” since the civil service laws pertain to appointments to posi- 
tions under the Federal Government, and the Classification Act relates 
to the fixing of rates of compensation, the term “allowances” as used 
in the said section 101 (b) must be construed as authorizing only such 
allowances as would affect compensation. See 26 Comp. Gen. 165. 
Hence, it reasonably may not be said that such portion of section 101 
(b) has any application to the authority of the Commission to furnish 
employees with quarters in lieu of a cash allowance. 
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However, section 101 (b) of title I of the Philippine Rehabilitation 
Act, quoted in the aforesaid letter of December 30, 1947, also provides 
that the Commission “may make such expenditures, as may be neces- 
sary to carry out its functions.” As indicated above, the appropria- 
tion for the Philippine War Damage Commission for the current 
fiscal year provides that not to exceed $1,900,000 shall be available 
for necessary expenses in carrying out the provision of title I of the 
Philippine Rehabilitation Act of 1946. Therefore, while specific 
authority to furnish quarters to employees of the Commission is not 
contained in the current appropriation act, in view of the broad 
authority granted to the Commission in section 101 (b) of title I of 
the basic act, it reasonably may be said that the Commission may 
furnish quarters to employees in lieu of a cash allowance for quarters 
if it be determined that such expenditure is necessary to carry out its 
functions. In other words, the language of section 101 (b) may be 
considered as sufficient to make the present appropriation available for 
quarters as contemplated by the act of June 26, 1930, supra, even 
though the appropriation does not authorize such expenditure in 
specific terms. 


(B-70507) 


APPOINTMENTS—INITIAL SALARY RATES, ETC.—PERSONS ON LIST OF 
ELIGIBLES PRIOR TO MILITARY SERVICE APPOINTED AFTER SUCH 
SERVICE 


Notwithstanding that a person who was on a list of eligibles for probational 
appointment, but who lost opportunity for appointment because of military 
service, may have declined, or failed to qualify for, appointment when first 
offered after military service, such person is entitled under the act of July 
31, 1946, upon subsequent appointment, to have his seniority and initial 
salary rate established on the basis that he had rendered constructive 
service from the date a lower eligible received probational appointment to 
the date appointment first was offered upon return from military service. 


Acting Comptroller General Yates to the Postmaster General, January 27, 1948: 

There has been considered letter dated October 21, 1947, reference 
43, from your predecessor, relative to certain named postal employees 
who were granted the salary benefits provided by the act of July 31, 
1946, Public Law 577, at the time they were given probational appoint- 
ment after their return from military service. Because of doubt as to 
the eligibility of the said employees to receive such benefits, the Postal 
Accounts Division of this Office has suspended the amounts thereof in 
the accounts of the postmaster concerned, pending determination of the 
rights of the employees in that respect, and your predecessor’s letter 
requests decision “* * * as to whether they are entitled to the 
benefits of Public Law 577, whether their rights are from the time that 
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they originally entered military service or from the date of last restora- 
tion to an eligible certificate after having declined or having failed to 
qualify for appointment when originally reached on a certificate of 
eligibles. * * *” 

The pertinent facts concerning each of the employees involved are 
set forth in case histories forwarded with the said letter of October 21, 
in part as follows: 


ANTHONY G. LAMANNA 

Mr. LaManna’s original rating was 74.88 

Date eligible standing lower received appointment—October 25, 1943. (Burdett 
Dickerson) 

Mr. LaManna was in the military service from 7-14-42 to 11-11-45 

He was restored to the register under Executive Order 9733. His name 
appeared on Cert. M-8, dated 4-11-46, and would have been appointed on 4-25-46 
to the position of Prob. Sub. Garageman Driver (Driver Mechanic). He de- 
clined appointment at that time. He was re-restored to the register and his 
name appeared on Cert. M-125, Sup. 1, dated 2-3—47, from which he accepted 
appointment as Prob. Sub. Garageman Driver (Driv. Mechanic) on February 13, 
1947. * © 


SIDNEY BISENHANDLER 

Mr. Eisenhandler’s orginal rating was 74.92 

Date eligible standing lower received appointment—October 25, 1943. (Burdett 
Dickerson) 

Mr. Eisenhandler was in the military service from 9-18-42 to 10-20-45. 

He was restored to the register under Executive Order 9733. His name 
appeared on Cert. M-8, dated 4-11-46, and would have been appointed on 4-25-46 
to the position of Prob. Sub. Garageman Driver (Driver Mechanic). He de- 
clined the appointment at that time. He was re-restored to the register and his 
name appeared on Cert. M-123, dated 11-15-46, with a rating 79.92P, from 
which he accepted Probational appointment as a Sub. Garageman Driver (Driver 
Mechanic) on December 16, 1946. * * * 


SOLOMON L. GOLDSTEIN 

Mr. Goldstein’s original rating was 72.12 

Date eligible standing lower received appointment—Oct. 25, 1943. (Oscar W. 
Nordstrom) 

Mr. Goldstein was in the military service from 1-30-42 to 1-546 

He was restored to the register under Executive Order 9538. His name 
appeared on Cert. M-8, dated 4-11-46, and was appointed on 4-25-46. He failed 
to perform any service and the appointment was cancelled. He was re-restored 
to the register and his name appeared on Cert. M—125, dated 1-9-47, with a 
rating of 77.12P, from which he accepted appointment os a Prob. Sub. Garage- 
man Driver (Driver Mechanic) on January 16, 1947. * * 


NICHOLAS A. DELFINE 


Mr. Delfine’s original rating was 70.62 


= a ve standing lower received appointment—October 25, 1943. (Joseph 
anella 

Mr. Delfine was in the military service from 9-16—42 to 12-18-45. 

He was restored to the register under Executive Order 9733. His name 
appeared on Cert. M-38, dated 7-846, and would have been appointed on 8-1-46 
to the position of Prob. Sub. Garageman Driver (Driver Mechanic). He failed 
to pass the Road Test at that time. He was re-restored to the register and his 
name appeared on Cert. M-123, dated 11-15-46, rating 75.62P, from which he 


accepted Probational egprantaant as a Sub. Garageman Driver (Driv. Mech) 
on December 16, 1946. * * 
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LOUIS BARBACCIA 


Mr. Barbaccia’s original rating was 73.50 


. Date eligible standing lower received appointment—May 1, 1941. (Rudolph 
tokes) 


Mr. Barbaccia was in the military service from 4-29-41 to 10-16-41 and from 
2-23-42 to 10-20-45 (Recalled) 

He was restored to the register under Executive Order 9733. His name 
appeared on Cert. M-8, Sup. 1, and would have been appointed on 4-25-46. He 
declined appointment at that time. His name was re-restored to the register 
and his name appeared on Cert. M-38, dated 7-8-46, he failed to pass the “Road 
Test” and was not selected. He was re-restored to the register and his name 
appeared on Cert. M-123, dated 11-15-46, with a rating of 78.50P, from which he 


accepted Probational appointment as a Sub. Garageman Driver (Driver Me- 
chanic) on December 16, 1946, * * * 


JOHN SCORZA 


Mr. Scorza’s original rating was 80.34 


Date eligible standing lower received appuvintment—Sept. 16, 1943. (Anthony 
Restiano) 

Mr. Scorza was in the military service from 9-7-42 to 11-7-45. 

He was restored to the register under Executive Order 9733. His name 
appeared on Cert, M-8, dated 4-11-46, and would have been appointed on 4-25-46 
to the position of Prob. Sub. Garageman Driver (Driv. Mech). He declined 
the appointment at that time. He was re-restored to the register and his name 
appeared on Cert. M-123, dated 11-15-46, from which he accepted Probational 
appointment as a Sub. Garageman Driver (Driver Mechanic) on December 16, 
1946, * * * 


For the purpose of fixing the initial rate of compensation, each of 
the said employees was regarded as having been appointed on the date 
the first eligible standing lower on the register received appointment 
(Public Law 577). However, credit was not allowed for any period 
subsequent to the date on which the employee would have been ap- 
pointed had he accepted, or otherwise qualified for, the appointment 
first offered him after his return from military service. For example, 
in the case of Anthony G. LaManna, if he had not refused the appoint- 
ment first offered he would have received appointment on April 25, 
1946. However, since he did not accept appointment until Febru- 
ary 13, 1947, credit for the period April 25, 1946 to February 12, 1947, 
was not allowed in fixing his rate of compensation. 

The act of July 31, 1946, Public Law 577 (60 Stat. 749), is entitled, 
“AN ACT To provide benefits for certain employees of the United 
States who are veterans of World War II and lost opportunity for 
probational civil-service appointments by reason of their service in 
the armed forces of the United States” (italics supplied), and provides 
that the benefits thereof shall accrue to “any person—(1) whose name 
appeared on any list of eligibles * * * (B) at any time between 
May 1, 1940, and October 23, 1943, with respect to a position in the 
field service of the Post Office Department * * * and (2) who, 
pursuant to Executive Order Numbered 9538, dated April 13, 1945, or 
regulations of the Civil Service Commission covering similar situa- 
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tions in which an eligible lost opportunity for probational appoint- 
ment because of military service during World War II, was certified 
for probational appointment to such position, and, subsequently, was 
given such appointment.” (Italics supplied.) 

Thus, in determining the right of an employee to receive the bene- 
fits of the said act, it must be kept in mind that the basic purpose of 
the law is to grant to a veteran who lost opportunity for probational 
appointment because of his military service, salary and seniority 
benefits comparable with those which he might have obtained had 
he not entered the armed forces. In order that a veteran may be re- 
garded as having lost opportunity for probational appointment to a 
position in the Postal Service because of his military service, his name 
must have appeared on a list of eligibles at any time between May 1, 
1940, and October 23, 1943; he must have entered the armed forces 
between such dates; and some eligible standing lower than he on the 
Civil Service list must have received probational appointment there- 
from (Executive Order 9538 of April 13, 1945, as amended). 

During the period from October 23, 1943, to April 14, 1945—the 
effective date of Executive Order No. 9538, which again authorized 
probational appointments—appointments in the Postal Service were 
limited to war service appointments, as distinguished from proba- 
tional appointments. Hence, an eligible who, but for his military serv- 
ice, would have received an appointment during that period cannot 
be said to have lost opportunity for probational appointment. How- 
ever, by Civil Service Commission Circular Letter No. 4073, Supple- 
ment No. 2, dated October 23, 1943, it is provided: 

Where a certificate of eligibles was issued for probational appointment on or 
before the effective date of these regulations (October 23, 1943), any appointee 
selected therefrom will be accorded a classified civil service status if the selec- 
tion is in regular order and properly reported—and the appointee enters on duty 
on or before November 23, 1943. All appointments made from certificates of eligi- 
bles issued subsequent to October 23, 1943, or from registers of eligibles estab- 
lished after that date, will be approved under War Service Regulations. 
Consequently, in the referred-to cases of Anthony G. LaManna, Sidney 
Eisenhandler, Solomon L. Goldstein, and Nicholas A. Delfine, where 
the next lower eligible on the list was appointed on October 25, 1943— 
only two days subsequent to the last date upon which probational ap- 
pointments generally were given—it would appear that such lower 
eligibles probably met the requirements of the quoted circular letter 
and received probational appointments in the same manner as the 
lower eligibles in the cases of Louis Barbaccia, and John Scorza, who 
were appointed prior to October 23, 1943. If so, each of the veterans 
properly is to be considered as having lost opportunity for probational 
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appointment because of military service during World War II, as 
contemplated by Public Law 577. 

In each of the cases here considered, the opportunity which the vet- 
eran lost when the lower eligible on the same list was given a proba- 
tional appointment while the veteran was in the military service was 
offered to him after the termination of such service. In one instance, 
the veteran failed to qualify for appointment and in the other instances 
the veterans declined appointment, either expressly or by failing to 
perform service thereunder. However, all subsequently were given 
probational appointments in the Postal Service under the provisions 
of Executive Order No. 9733, which superseded Executive Order No. 
9538 mentioned in Public Law 577; and, as stated above, credit was 
allowed administratively, under the provisions of that statute, for 
constructive service in each case for the period from the date of ap- 
pointment of the lower eligible on the list to the date upon which the 
“opportunity” for appointment first became available to the veteran— 
regardless of the actual date of appointment. 

There is for consideration the effect upon the veterans’ rights under 
the statute of their refusal of, or disqualification for, probational ap- 
pointment when first offered to them after termination of their mili- 
tary service. The view might be taken that where a veteran, otherwise 
within the purview of Public Law 577, refuses or fails to qualify for 
the first appointment offered him after military service—even though 
he subsequently accepts probational appointment under the conditions 
specified in the statute—he is to be regarded as having waived or for- 
feited, as the case may be, his rights under the statute. However, 
neither the controlling Executive order nor Public Law 577 contains 
any language specifically limiting the benefits authorized thereunder 
to those veterans who accept the first appointment offered to them 
after military service. And neither does it appear that such a restric- 
tion is contemplated by the applicable Civil Service Commission in- 
structions and procedure in such matters. In fact, there can be visual- 
ized situations in which such a restrictive view of the statute would 
produce harsh and probably unintended results. Accordingly, in the 
absence of a clear showing of an intent on the part of the Congress to 
the contrary, this Office is not required to object to the view of the oper- 
ation of the statute administratively taken by the Post Office Depart- 
ment in fixing the initial rates of compensation in the cases here in- 
volved. 

In the light of the foregoing, you are advised that the referred-to 
exceptions taken in the accounts of the postmaster at New York, New 
York, will be removed, if the payments otherwise are correct. 
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(B~71073) 


ACCOUNTABLE OFFICERS—RELIEF—ACT OF AUGUST 1, 1947 


The provisions of the act of August 1, 1947, authorizing the General Account- 
ing Office to relieve, in proper cases, accountable officers of responsibility 
on account of deficiency of Government funds, have no application in the 
ease of an accountable officer who personally covered a shortage in his 
official accounts which arose while making change in connection with the 
sale of surplus property. 


Acting Comptroller General Yates to the Acting Administrator, War Assets 
Administration, January 27, 1948: 

Reference is made to a letter dated November 7, 1947 (FAC-E/AC), 
from the Associate Administrator, War Assets Administration, pur- 
porting to transmit the complete file in the case of a shortage in 
the accounts of Clarence E. Raypole, Collection Officer of your admin- 
istration, and requesting that consideration be given to the relief of 
the said officer under the provisions of Public Law 321, approved 
August 1, 1947. 

The original file was not received with the letter but duplicate 
copies of the pertinent papers in the case subsequently were furnished. 

It appears that Mr. Raypole was assigned April 15, 1947, to act 
in the capacity of a bonded collection officer at a site sale held at Ross- 
ford Ordnance Works, near Toledo, Ohio, and served in that capacity 
from April 16 to May 1, 1947. Prior to the opening of the sale 
prospective purchasers were permitted to inspect pre-priced equip- 
ment and it was anticipated that such purchasers would appear at 
the sale with checks or cash in the exact amount of the contemplated 
purchases. However, due to varying factors, the purchasers found 
themselves with checks or bills in amounts larger than the cost of their 
purchases. Mr. Raypole, in order to facilitate the progress of the sale, 
undertook to make change for the large bills and make refunds on 
cashier’s checks and drafts, even though such action was in contraven- 
tion of existing regulations. As a result, a shortage of $100 was found 
in his account at the end of the first day of the sale. 

On June 25, 1947, in accordance with instructions, Mr. Raypole 
submitted his personal check in the amount of $100 to cover the 
shortage and said amount was deposited to the credit of the account 
“11F 5885 Special Deposits Proceeds of Sale of Surplus Property, 
War Assets Administration.” Thus, so far as concerns the particular 
transaction, Mr. Raypole’s accounts are in balance. 

Public Law 321, 61 Stat. 720, under which relief now is sought, 
provides, in pertinent part, as follows: 


That the General Accounting Office is authorized, after consideration of 
the pertinent findings and if in concurrence with the determination and recom- 
mendations of the head of the department or independent establishment 
concerned, to relieve any disbursing or other accountable officer or agent or 
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former disbursing or other accountable officer or agent of any such department 
or independent establishment of the Government charged with responsibility 
on account of physical loss or deficiency of Government funds, vouchers, records, 
checks, securities, or papers in his charge, if the head of the department 
or independent establishment determined (1) that such loss or deficiency 
occurred while such officer or agent was acting in the discharge of his official 
duties, or that such loss or deficiency occurred by reason of the act or omission 
of the subordinate of such officer or agent; and (2) that such loss or deficiency 
occurred without fault or negligence on the part of such officer or agent. This 
Act shall be applicable only to the actual physical loss or deficiency of Govern- 
ment funds, vouchers, records, checks, securities, or papers, and shall not include 
deficiencies in the accounts of such officers or agents resulting from illegal or 
erroneous payments. 


Under the provisions of the afore-quoted act, disbursing or other 
accountable officers, otherwise meeting the requirements thereof, may 
be relieved of responsibility on account of deficiency of Government 
funds. However, as heretofore indicated, there is no deficiency in 
the accounts of Clarence E. Raypole, for the relief of which con- 
sideration may be given under the act. 

While section 30 of the Surplus Property Act of 1944, as amended, 
50 U. S. C., Supp. V, 1639, provides for refunds of moneys received 
from transactions under the act under certain circumstances and con- 
ditions, such refunding authority has no application in a situation 
such as here presented. Public Law 321 makes no appropriation and 
there is no other appropriation available from which refund could 
be made. In this connection, see 3 Comp. Gen. 150. 

Under the circumstances, I have to advise there is not presented a 
case for which relief may be afforded Clarence E. Raypole under Pub- 
lic Law 321, supra. 


(B-71141) 


APPROPRIATIONS—POST OFFICE DEPARTMENT—AVAILABILITY FOR 
EMPLOYMENT OF PERSONS AT FOURTH-CLASS OFFICES TO ACT IN 
LIEU OF POSTMASTER ON COURT OR MILITARY LEAVE 


Under the act of July 22, 1947, making the appropriation item “Compensation 
to postmasters” available for the compensation of persons acting in lieu of 
postmasters at fourth-class offices during their absence on sick or annual 
leave, or leave without pay, the expense of employing a person to act in lieu 
of a fourth-class postmaster while he is absent on court or military leave, 
and for Sundays and holidays that occur during the postmaster’s absence, 
may not be paid from said appropriation item which, by itself, authorizes 
payment only to replacements who serve until an acting postmaster is des- 
ignated to fill the vacancy in the office. 


Acting Comptroller General Yates to the Postmaster General, January 27, 1948: 


Consideration has been given your predecessor’s letter of November 
13, 1947, reference 15, as follows: 


Public Law 211, approved July 22, 1947, provides compensation from the 
appropriation “Compensation to Postmasters” to persons who perform the duties 
of the postmaster at post offices of the fourth class during the absence of the 
postmaster on sick or annual or leave without pay. 


796802—48——28 
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A fourth-class postmaster who is subpoenaed as a witness or for jury duty 
in a Federal Court is not paid the usual fee for such service although he must 
employ a replacement to operate the post office during such absence. A fourth- 
class postmaster subpoenaed as a witness or for jury duty in a State Court may 
receive the fees, which he must deposit in his accounts, likewise employs a re- 
placement to conduct the office during such absence. 

A decision is requested as to whether replacements for fourth-class post- 
masters covering absence on jury duty or as witnesses for the Government in 
Federal and State Courts may be paid from the appropriation “Compensation to 
Postmasters.” 

A fourth-class postmaster who is a member of the Army or Navy Reserve Corps 
may be called to active duty for 15 days training and a replacement employed 
to conduct the office during this absence. Under such circumstances may the 
replacement during the absence of a fourth-class postmaster on military duty 
be paid in the same manner as absences on sick or annual leave? 

Some fourth-class postmasters have of necessity followed the practice over 
a long number of years of keeping their office open on Sundays and holidays for 
the accommodation of patrons, and when such Sundays and holidays fall within 
a period of absence, a replacement is employed to conduct the office. 

Our present policy is to deduct all Sundays and holidays that fall within the 
period of the postmaster’s leave in computing the pay due the replacement when 
such leave is with pay. In view of the fact that some fourth-class offices are kept 
open a portion of such days in addition to regular week days, may the replacement 
in such cases be paid for Sundays and holidays that occur during the postmaster’s 
absence and on which service is actually performed? 


It is understood that ordinarily postmasters at offices of the fourth 
class receive no allowance for clerical service and that, in the absence 
of some special authority, any expense of employing a person to act 
in lieu of such a postmaster who is on leave of absence, whether with 
or without pay, is payable by the postmaster. See 21 Comp. Gen. 191, 
194; 25 td. 568. In that connection there recently was enacted Public 
Law 211, approved July 22, 1947, 61 Stat. 400, to which reference is 
made in the first paragraph of the letter, swpra, providing for the 
Government’s assumption of the cost of compensating persons per- 
forming the duties of postmasters at offices of the fourth class during 
periods of annual and sick leave or while such postmaster is absent 
in a leave without pay status, said act providing as follows: 

That there is authorized to be expended, from the appropriation for compensa- 
tion to postmasters in the annual Post Office Department’s appropriation Acts, 
compensation, at the rate provided by law for postmasters’ compensation, to 
persons who perform the duties of the postmaster at post offices of the fourth 


class during the absence of the postmaster on sick or annual leave, or leave 
without pay. 


I am not aware of, and my attention has not been invited to, any 
similar legislation which would purport to provide compensation to 
persons performing the duties of postmasters at post offices of the 
fourth class during periods involving the absence of such a postmaster 
for reasons other than those stated in the statute, supra, that is to say, 
for absences other than those for annual or sick leave, or leave without 
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pay. None of the absences mentioned in the above-quoted letter would 
occur for any of those reasons. 

The appropriation, “Compensation to Postmasters,” for the current 
fiscal year is included in the Treasury and Post Office Departments 
Appropriation Act, 1948, approved July 1, 1947, 61 Stat. 229, under 
the heading, “Office of the First Assistant Postmaster General,” in the 
following language: 

Compensation to postmasters: For compensation to postmasters, including 
compensation as postmaster to persons who, pending the designation of an acting 
postmaster, assume and perform the duties of postmaster in the event of a 


vacancy in the office of postmaster of the third or fourth class, and for allowances 
for rent, light, fuel, and equipment to postmasters of the fourth class, $87,470,000. 


That language of the appropriation, by itself, authorizes payment 
only to postmasters or to persons who, pending the designation of act- 
ing postmaser, assume and perform the duties of postmasters in the 
event of a vacancy in the office of postmaster. None of the absences 
described in the above-quoted letter would result in a vacancy in the 
office of postmaster and the persons filling the position of the post- 
masters during such absences would not be postmasters, 

Accordingly, and in the absence of some authorizing statute such as 
Public Law 211, supra, each of the questions presented is answered in 
the negative. 


(B-72667) 


LEAVES OF ABSENCE—LUMP-SUM PAYMENTS— 
HALF-HOLIDAY ON DECEMBER 24, 1947 


An employee separated from the service prior to December 24, 1947, a half-holiday 
for Federal employees as declared by Executive Order No. 9907, but after 
said order was filed on December 3, 1947, with the Division of the Federal 
Register, which filing, under 44 U. S. Code 307, constituted notice of the 
Executive order to all concerned, is entitled to a lump-sum payment for 
accrued and accumulated annual leave extending beyond the half-holiday 
which includes payment for such one-half day without a charge against 
accrued annual leave therefor. 


Acting Comptroller General Yates to W. E. Besser, Housing and Home Finance 
Agency, January 27, 1948: 


I have your letter of January 7, 1948, as follows: 


There is transmitted herewith supplemental Payroll Voucher for Personal 
Services (HOLC Form 640) supported by Change Slip (Standard Form 1126) in 
gross amount of $431 in favor of Edith Sharugrudsky, an employee of this Cor- 
poration, who resigned close of business December 4, 1947, with 152 hours Annual 
Leave credit. 

Voucher represents claim for 4 hours leave not allowed in Lump Sum Payment 
during pay period November 30—December 13, 1947. By charging employee with 
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8 hours leave for December 24, 1947, payment was made through close of business 
January 2, 1948, as follows: 


Rate $2243.52 per annum with 3 Withholding Tax Exemptions 











| Gross | Retirement Tax Net 
I Ne nc hummecesion bap ode $34. 51 SRE Eincnaticheenee $32. 78 
12/5/47-1/2/48, Lump Sum..........-......--.--.------- BAN hel cect ceted $26. 90 154. 29 





Ee | 218.70 1.78 26.90 | 187.07 
1 | 


In accordance with the provisions of Executive Order 9907, the General Man- 
ager of the Corporation issued the following: 

“Pursuant to Executive Order 9907, published in the Federal Register Decem- 
ber 4, 1947, the offices of this Corporation will be closed for the last half of the 
work day on Wednesday, December 24, 1947, and no leave will be charged any 
employee for that time even though it may fall within a period of extended 
leave. 

“Office hours for Wednesday, December 24, 1947, will be from 8:30 A. M. to 
12:30 P. M.” 

I am not certain if I may certify the voucher for payment for the 4 excusable 
hours mentioned in Executive Order 9907 in view of the fact that the employee 
resigned on December 4, 1947, and would not have been available to be excused. 


The general rule regarding the disposition of claims of the character 
here involved was restated in 26 Comp. Gen. 102, at top of page 106, 
as follows: 


With respect to the responsibility of the administrative office in cases of 
underpayments, it was stated in decision of July 4, 1944, 24 Comp. Gen. 9, as 
follows: 

“Where compensation is not paid currently to an employee, or where he is 

underpaid and such underpayment is not discovered until some time later, 
there is no requirement on the part of the administrative office to make such 
payment to the employee or to encourage the filing of a claim therefor. See 
23 Comp. Gen. 398 (particularly answers to question 3, at page 401) ; also 23 id. 
721 (particularly answers to circumstances 2 and 5, at page 723).” 
Hence, you are advised in answer to question 5, that no action should be 
taken by your Department to reopen or to adjust cases where it is believed under- 
payments were made under the provisions of the lump-sum leave payment act 
of December 21, 1944, and that all claims filed in your office respecting such 
underpayments should be transmitted to the Claims Division of the General 
Accounting Office for direct settlement. 


However, because of the particular facts and circumstances here 
involved compliance with that rule will not be insisted upon in this 
instance. 

The referred-to Executive Order No. 9907 had the effect of declaring 
a half holiday on December 24, 1947. 26 Comp. Gen. 431, 663 ; 27 id. 42. 
It was published in the Federal Register of December 4, 1947, 12 F. R. 
8059, and it is noted therein that the said Executive order was filed 
with the Division, National Archives Establishment, on December 3, 
1947, at 10: 15 a. m.; hence, under the provisions of 44 U. S. C. A. 307, 
said Executive order constituted notice to all concerned from that day 
and hour of filing. 
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The general rule for computing the compensation due for accrued 
leave upon separation from the service is stated in 26 Comp. Gen. 102, 
as follows (quoting from the syllabus) : 


The lump-sum payment for leave authorized by the act of December 21, 1944, 
upon separation from service is not for computation on the basis of any and all 
compensation changes occurring in the interim between the date of separation 
and the expiration of the leave period to be considered in determining the amount 
of such payment, but on the basis of the employee’s rights under all applicable 
laws and regulations existing at the time of separation which would have 
affected his compensation had he remained in the service for the period covered 
by his leave. 


Accordingly, as Executive Order No. 9907, issued December 2, 1947, 
was filed with the Division, as above indicated, on December 3, any 
employee separated from the service after 10:15 on that day would 
be entitled to the benefit of the half holiday thus established on De- 
cember 24, 1947, and the payment for annual leave to the credit of any 
such employee, if computed over a period extending beyond Decem- 
ber 24, 1947, should include payment for one-half day as holiday com- 
pensation without a charge against accrued annual leave therefor. 

The pay roll voucher, which is returned herewith, may be certified 
for payment, if otherwise correct. 





(B-71318) 


CLOTHING—UNIFORMS—COAST GUARD PERSONNEL REVERTING TO 
PERMANENT ENLISTED STATUS FROM TEMPORARY OFFICER 
STATUS 


The clothing allowance authorized by subsection A 10 (a) of Bxecutive Order No. 
9744B to be paid Coast Guard enlisted men upon reversion from a temporary 
commissioned or warrant officer status to a permanent enlisted status, once 
having been paid to Coast Guard personnel who reverted to their permanent 
enlisted status upon revocation of their temporary officer appointments, may 
not be paid a second time to the same individuals upon a second reversion, 
without a break in the continuity of their service, from a temporary officer 
status to a permanent enlisted status. 


Assistant Comptroller General Yates to the Secretary of the Treasury, 
January 28, 1948: 

There has been considered your letter of November 18, 1947, in which 
you request decision as to whether the clothing allowances provided by 
subsection A 10 of Executive Order 9744B, June 29, 1946, may be paid a 
second time upon a second reversion from the temporary status of a 
commissioned or warrant officer to the permanent status of an enlisted 
man of the Coast Guard. 

You cite two examples which involve the question presented. In the 
case of Joseph N. Alewine, it is stated that he served temporarily in 
officer rank from August 1, 1943, to September 5, 1946; that his tempo- 
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rary officer appointment was revoked and he reverted to his permanent 
enlisted status of chief storekeeper on September 6, 1946; that he was 
appointed a pay clerk for temporary service on February 4, 1947; and 
that his appointment as pay clerk was revoked and he reverted to his 
permanent enlisted status of chief storekeeper on September 1, 1947. 

In the case of Raymond L. Barnett, it is stated that he served tempo- 
rarily in officer rank from March 7, 1945, to August 25, 1946; that his 
temporary officer appointment was revoked and he reverted to his 
permanent enlisted status of chief storekeeper on August 26, 1946 ; that 
he was appointed a pay clerk for temporary service on February 19, 
1947; and that his appointment as pay clerk was revoked and he 
reverted to his permanent enlisted status of chief storekeeper on 
September 1, 1947. 

Executive Order 9744B, supra, provides, in pertinent part— 


Section A. Clothing in Kind or Cash Allowances in Lieu Thereof. 
Enlisted men on active duty shall be entitled to clothing in kind or payment of 
cash allowances in lieu thereof as follows: 


Clothing | ™ainte- 
allowance 


1, Enlisted men of the Navy and Coast Guard upon first enlistment or upon 
reenlistment su uent to expiration of three months from date of last dis- 
charge; and men of the Naval and Coast Guard Reserves (including 
Fleet Reserve), and retired enlisted men, upon first reporting for active duty 
or upon recall to active duty subsequent to expiration of three months from 
date of last release therefrom: 

(a) Chief petty officers, cooks, stewards, members of Navy, Naval Academy, 
or Coast Guard Academy Bands (band members) ...................-.----- $300. 00 
rb iene: popome meer 119. 95 

2. Enlisted men (except band members) upon advancement in rating to chief 
petty officer, cook, or steward: 

(a), Subsequent to 30 days from date of enlistment or reporting for active 
ln nemmneinneaneennansrae rane esnentesdttertsackntoun.cthyiteiialnn tet 
(b) Within 30days from date of enlistment or reporting for active duty -______.. 

3. Enlisted men assigned to duty as band members (except those hol chief 
petty officer rating upon first assignment): 

« Subsequent to 30 days from date of enlistment or reporting for active duty. 

) Within 30 days from date of enlistment or reporting for active duty. -__..... 


sf 
ss 
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10. (a) Enlisted men serving as commissioned or warrant officers under temporary 
8p tments, upon reverting therefrom to serve on extended active duty as 
lef petty officers, cooks, stewards, or members of the Navy, Naval Academy, 

or Coast Guard Academy Bands (band members); and enlisted men who are dis 
char while serving as commissioned or warrant officers under temporary 
appointments, upon reenlisting within three months following such discharge 
to serve on active duty as chief petty officers, cooks, stewards, or members of 
Navy, Naval Academy or Coast Guard Academy Bands (band members); a 


cash allowance of. 
(b) Enlisted men serving as commissioned or warrant officers under temporary 
appointments, upon reverting therefrom to serve on extended active duty in 
any rating below that of chief petty officer, except cook, steward, or member of 
Navy, Naval Academy or Coast Guard Academy Bands (band members); and 
enl men who are ee while serving as commissioned or warrant 
officers under temporary appointments, upon reenlisting within three months 
following such discharge to serve on active duty in an wang below that of 
chief pelty officer, except cook, steward, or member of Navy, Naval Academy 
or Coast Guard Academy Bands (band members); a cash allowance of____...._.. 100.00 12. 0C 
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Section B. Olothing Allowance 
* * * = * * 


4. An enlisted man reduced in rating from chief petty officer, cook, or steward, 
shall not be required to refund payment previously made in accordance with 
subsection A2; and shall not be entitled to a second payment on subsequent 
advancement, or to a payment of quarterly maintenance allowance prior to the 
date specified in subsection Cl (a) hereof. 


* eS * * * * * 


Section C. Quarterly Maintenance Allowance. 

1. The quarterly maintenance allowance prescribed in section A hereof shall 
be payable on the first day of each quarter to: 

(a) Enlisted men entitled to a clothing allowance under subsections 1, 2, 3, 
4, 5, or 10 of section A, or subsections B5 and B7 hereof, or who were entitled 
to a clothing allowance under Executive Order 9356 of June 24, 1943, as amended, 
commencing with the first day of the quarter following the first anniversary 
of the date on which they were last entitled to such clothing allowance.” 

It is assumed that Alewine and Barnett were paid $105 as clothing 
allowance under subsection A 10 (a) of the above Executive order 
when they first reverted to their permanent enlisted status. 

In no case is provision made in the Executive order for more than 
one “clothing allowance” for service in the same grade, regardless of 
the length of such service or of breaks therein, except in the case of a 
reenlistment more than three months after discharge or in the case of 
a reporting for or recall to active duty more than three months from 
the date of last release therefrom. Where provision is thus made 
for more than one “clothing allowance” for service in the same grade, 
there is at least a possibility that the enlisted man did not anticipate 
a return to active service and accordingly disposed of his uniform. 
That is not the situation here, where service as an officer and as an 
enlisted man was continuous, and where it was known that upon ter- 
mination of appointments as officers the men would revert to enlisted 
status. The situation here is somewhat analogous to that covered by 
subsection B 4 of the Executive order, expressly providing that a sec- 
ond clothing allowance shall not be granted upon second advancement 
to the rating of chief petty officer. There is no basis for holding that 
Executive Order 9744B prescribes that a clothing allowance shall 
be paid more than once because of reversion from a temporary officer 
status to a permanent enlisted status. Nor does there appear to be 
any basis why more liberal provisions should be read into the Execu- 
tive order than are prescribed therein. Assuming that Alewine re- 
ceived $105 on September 6, 1946, he would not have become entitled, 
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had he continued to serve as an enlisted man, to any further amount 
for clothing until October 1, 1947, when he would have become entitled 
to $20 quarterly allowance. There would be no substantial basis for 
the view that by reason of the fact that he was not required or allowed 
to wear the uniform of an enlisted man for some seven months prior 
to September 1, 1947, he should on that day receive another payment 
of $105 for clothing as an enlisted man. Barnett’s situation is the 
same as Alewine’s in this respect. 
Accordingly, the question presented is answered in the negative. 


(B-72101) 


TAXES—PUERTO RICO INSULAR EXCISE TAX—INCLUSION IN 
PURCHASE PRICE 


Where a vendor furnishing supplies to the Government at quoted prices, includ- 
ing the amount of the applicable Puerto Rico Insular excise tax—the legal 
incidence of which is upon the vendor—certified on its invoice that “State or 
local sales taxes ARE included in the amounts billed,” payment is required 
to be made to the vendor without deduction from the quoted prices of an 
amount equivalent to said tax, and execution of a tax exemption certificate 
(Standard Form 1094—Revised) is not required of the vendor. 


Acting Comptroller General Yates to Roger M. Wilson, Department of Com- 
merce, January 28, 1948: 


Reference is made to your letter of December 11, 1947, with enclo- 


sures, requesting decision whether you are authorized to certify for 


payment a voucher transmitted therewith in favor of International 
General Electric S. A., Inc., San Juan, Puerto Rico, in the amount of 
$5.80, and if so, as to the form of certification with respect to State and 
local taxes to be required on the voucher or supporting invoice. 

It is stated in your letter that: 


* * * This voucher is supported by an attached invoice detailing the sale 
of certain electrical supplies to the United States Government. Under the laws 
of Puerto Rico, these articles are subject to a tax commonly known as an Insular 
excise-tax which is assessed at the time of importation upon the person or firm 
responsible for their introduction into Puerto Rico. The Treasurer of Puerto Rico 
has announced in a circular letter dated March 20, 1947, that this excise-tax is not 
subject to refund to either the vendor or the Federal Government upon local pur- 
chases of taxable items by the latter and its agencies and instrumentalities. In 
view of this announcement, International General Electric S. A., Inc. has not 
seen fit to show the amount of the tax as a separate item on the above mentioned 
invoice, but instead has certified that “State or local sales taxes ARB included in 
the amounts billed.” 
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Aside from any consideration of the legal effect of the provisions of 
the taxing statutes here involved, cognizance must be had of the fact 
that a vendor cannot be compelled to sell supplies to the United States 
except upon such terms as he may see fit to prescribe, and that where 
supplies are furnished to the Government at the price quoted by a ven- 
dor the Government is obligated to pay the full amount of the quoted 
price even though it includes an item representing a State or local tax. 
See 21 Comp. Gen. 719. There is no express recital in the instant sub- 
mission as to the precise terms upon which the procurement in the 
open market of the supplies involved was consummated. However, it 
is assumed, in the absence of any representation by you to the con- 
trary, that the prices set forth in the subject invoice are identical with 
the quoted prices and that there was no agreement or understanding 
with respect to the deduction from the quoted prices of an amount 
equivalent to the tax in question. Hence, payment is required to be 
made to the contractor of the full amount of the instant voucher; and, 
since there is nothing to indicate that the certification appearing on the 
invoice that “State or local sales taxes ARE included in the amounts 
billed” does not correctly state the basis on which the transactions 
covered thereby were consummated, the Government would not be jus- 
tified in requiring a different form of certification. 

Accordingly, you are advised that certification for payment of the 
instant voucher—which together with related papers is returned here- 
with—is authorized, if correct in other respects. 

Moreover, it may be stated that no reasonable basis is apparent 
for a claim by the United States for a refund from the Territory of 
Puerto Rico of the amount paid to the contractor on account of 
the Insular excise tax. In this connection, it is to be observed that 
an examination of the Puerto Rico laws here involved leaves no room 
for doubt that the legal incidence of the tax prescribed thereby must 
be regarded, so far as the present matter is concerned, as resting 
upon the contractor rather than upon the United States. Also, it 
appears that neither the statutory provisions now in effect nor the 
regulations with respect thereto promulgated by the Puerto Rico 
taxing authorities purport to exempt supplies procured by the United 
States in Puerto Rico, as were the supplies here involved, from the 
Insular excise tax. Consequently, it will not be necessary to require 
the contractor to execute a United States Tax Exemption Certificate 
(Standard Form 1094—Revised) with respect to the tax. 
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(B-71157) 


LEAVES OF ABSENCE—SICK—GRANTING OF, AND SUBSTITUTION FOR 
LEAVE WITHOUT PAY; COURT LEAVE—SUBSTITUTION FOR ANNUAL 
LEAVE 


Notwithstanding that, at the time of receipt of a notice of separation because 
of reduction in force, an employee was on sick leave and that his illness 
continued for several weeks thereafter, it was within the administrative 
discretion to refuse the further granting of sick leave and place the em- 
ployee in an annual leave status; furthermore, the employee having been 
finally separated, it would not now be proper to substitute sick leave 
for leave without pay granted prior to termination of employment. 

An employee who, while on annual leave granted incident to separation by 
reduction in force, is summoned as a witness or as a juror is entitled to 
have otherwise proper court leave substituted for such annual leave, 27 
Comp. Gen. 245, amplified. 


Acting Comptroller General Yates to the Secretary of the Treasury, January 30, 
1948: 


There has been considered your letter of November 10, 1947, in 
material part, as follows: 


On March 18, 1947, collectors of customs were directed by the Bureau of 
Customs to issue written notice to each employee on the port patrol force who 
had no civil service status that his services would be terminated at the close of 
business April 25, 1947, and that at the close of business March 28, 1947, he 
would be placed in an annual-leave status. On April 24, 1947, the separation 
date was extended to May 29 and on May 26, 1947, the separation date was 
extended to June 27, 1947. Because of appropriation prospects facing the 
Customs Service at that time it was administratively held that sick, court, or 
military leave could not be granted to such employees on or after March 28, 1947. 

* + os 7 » - a 


A question has been raised as to the propriety of the action taken by the 
Bureau of Customs and this Department respectfully requests a decision on 
the following questions: 


1. One of the employees referred to received his notice of termination on 
March 26 while on sick leave. He was carried in a sick-leave status through 
March 27; in an annual-leave status to June 5 (after 6 hours); in a leave- 
without-pay status through June 27; and at the close of business June 27 was 
separated from the Service. He has presented a medical certificate showing 
that he was under the care of a physician from March 25 to April 28. Was it 
within the administrative discretion of the Bureau of Customs to deny this 
employee sick leave on and after March 28, 1947? 

2. If the answer to the above question is in the negative, is the fact that the 
employee was on sick leave at the time of receiving the notice the determining 
factor or would the Bureau of Customs be required to grant sick leave properly 
applied for at any time between March 28, 1947, and the close of business on June 
27, 1947, during which period the employee was carried in an annual or leave- 
without-pay status? 

3. Would the answer to (1) and (2) above have equal application in connec- 
tion with military or court leave? 


With respect to your questions Nos. 1 and 2, your attention may be 
invited to questions Nos. 1 and 2 and answers thereto in the decision 
of October 22, 1947, B-67876, 27 Comp. Gen. 227, copy of which is 
enclosed herewith, and from which it will be observed that the granting 
or refusal to grant sick leave, prior to final separation from the service 
and while not in a leave-without-pay status, is an administrative 
matter not generally subject to review or revision by this Office. See, 
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also, question and answer No. 6 in that decision to the effect that it 
would not be proper to terminate a leave-without-pay status to grant 
sick leave with pay. Accordingly, while it would have been within 
your discretion to have continued this employee on sick leave prior 
to his separation for any period that he was shown to have been inca- 
pacitated for duty because of illness, the employee now having been 


finally separated, it would not be proper at this time to substitute sick 
leave for leave without pay. 


In 19 Comp. Gen. 716, referred to in your submission, it was held 
(quoting from the syllabus) : 


Where, due to lack of apprepriations or work, the date of furlough without pay 
of an employee has once been fixed administratively so as to permit the employee 
to take his accrued unused annual leave, as contemplated by sections 8 and 9 
of the uniform annual leave regulations, and the employee has had notice thereof, 
there is no requirement of law that the pay status of the employee be extended 
for the purpose of granting any other form of leave of absence with pay, whether 
for sickness, or military duty, or for the purpose of performing witness or jury 
duty for the Government, whether the application for such extension is received 
in the administrative office prior or subsequent to the termination date properly 
fixed administratively. 


In the light of subsequent developments the foregoing decision was 
given further consideration in decision of October 27, 1947, B-68195, 
27 Comp. Gen. 245, and it was therein stated : 


Prior to the said act of December 21, 1944, authorizing payment in a lump 
sum for all unused annual leave to an employee's credit on the date of separation 
from the service, an employee who reported for military training duty prior to 
the date administratively fixed for his separation from the service suffered no loss 
of pay by reason of administrative failure to substitute military leave for 
annual leave for the period of training duty which occurred prior to the admin- 
istratively fixed separation date. While the date of separation usually was fixed 
administratively so as to permit an employee to take all accumulated and accrued 
annual leave to his credit, there was no requirement when the cited decisions were 
rendered that the separation date be extended solely for the purpose of granting 
annual leave not taken prior to separation, nor was there any statutory authority 
prior to the act of December 21, 1944, permitting payment to be made for unused 
annual leave to an employee's credit on the effective date of separation. Hence, 
administrative failure to substitute military leave for annual leave was imma- 
terial under such circumstances since failure to do so did not result in a loss 
of pay to the employee. However, it now is material whether military leave is 
substituted for annual leave under such circumstances, since an employee is 
entitled under the act of December 21, 1944, to be paid in a lump sum for all 
unused leave to his credit upon separation from the service. The failure to 
substitute military leave for annual leave in the case of an employee who reports 
for military training duty while in an annual leave status prior to separation 
would have the effect of requiring the employee to charge such absence to annual 
leave, instead of military leave, which is contrary to the provisions of the act 
of May 12, 1917, as amended, authorizing such absence to be charged to military 
leave. It is apparent that if such absence is charged to military leave as required 
by the act of May 12, 1917, as amended, rather than to annual leave, the employee 
would have unused annual leave to his credit on the date fixed for his separation 
equal to the number of days’ annual leave otherwise chargeable for the absence 
from the date he reported for military training duty to the date administratively 
fixed for his separation from the service. To deny the employee payment in a lump 
sum for such unused leave to his credit on the date of separation would con- 
travene not only the provisions of the act of December 21, 1944, but also the pro- 
visions of the act of May 12, 1917, saying employees who perform military training 
duty from loss of civilian pay. It follows that where an employee is ordered 
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to report for military training duty while on annual leave granted as a part of 
the “30-day notice period” prior to separation by reduction in force, military leave 
is required to be substituted for annual leave granted as a part of such 30-day 
notice period, but not for any period beyond the previously fixed separation date, 
and the employee is entitled to be paid for any resulting annual leave to his 
credit on the date administratively fixed for his separation. 

What is stated in said decision with respect to military leave would 
be equally applicable to the granting of court leave to employees sum- 
moned as witnesses, pursuant to section 850, Revised Statutes, as 
amended by section 2 of the act of December 24, 1942, 56 Stat. 1088, 28 
U. S. C. 604, or pursuant to the act of October 14, 1941, 55 Stat. 737, 
5 U. S. C. 30n-1, or as jurors, pursuant to the act of June 29, 1940, 54 
Stat. 689, 5 U.S.C. 30n. See, also, section 30.204 of the current annual 


leave regulations. Question 3 is answered accordingly. 


(B-71447) 


COMPENSATION—DOUBLE—DISABILITY COMPENSATION AND ACTIVE- 
DUTY PAY AND ALLOWANCES AS NAVAL RESERVE OFFICER 


A Naval Reserve officer drawing disability compensation from the United States 
when ordered to active duty for training may not, by surrendering said dis- 
ability compensation for the period of training duty, become entitled to active- 
duty pay and allowances for such period, in view of the prohibition in the 
current Navy appropriation act and section 10 of the act of August 2, 1946, 
against the payment of active-duty pay and allowances to officers of the Naval 
Reserve who are drawing disability compensation from the United States. 


Assistant Comptroller General Yates to the Secretary of the Navy, January 30, 
1948: 

There has been considered your letter of November 9, 1947, wherein 
you request decision on certain questions, presented therein, arising 
under a provision appearing under the heading “Nava] Reserve” in the 
Naval Appropriation Act, 1947, 60 Stat. 484, and also under section 10 
of the act of August 2, 1946, 60 Stat. 854. 

The statutory provisions in question are as follows: 

Naval Appropriation Act, 1947: 

* * * Provided, That no appropriation in this Act shall be available for 
pay, allowances, travel, or other expenses of any officer or enlisted person of the 
Naval or Marine Corps Reserve who may be drawing a pension, disability allow- 


ance, disability compensation, or retired pay from the Government of the United 
States * * *. 


Section 10 of the act of August 2, 1946: 


Officers and enlisted personnel of the Naval Reserve or Marine Corps Reserve 
on active duty shall not be entitled to receive pay, allowances, travel, or other 
expenses while drawing a pension, disability allowance, disability compensation, or 
retired pay (other than as members of the Fleet Reserve or Fleet Marine Corps 
Reserve or aS members on the honorary retired list of such Reserve forces) from 
the Government of the United States. 


From your letter it appears that by orders dated May 15, 1947, 
Lieutenant Joseph W. Sullivan, United States Naval Reserve, was 
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ordered to active duty for training duty for a period of 14 days. It 
further appears that he was currently in receipt of disability com- 
pensation from the Veterans’ Administration but upon reporting for 
active duty on May 26, 1947, he executed the following instrument, in 
accordance with the pertinent provision of the Bureau of Naval Per- 
sonnel Manual, Part H-1947: 


NOTICE OF RE-ENTRANCE INTO ACTIVE SERVICE OF PERSON RE- 
CEIVING PENSION OR RETIREMENT PAY 


26 May 1947 

From: Lieutenant Joseph W. Sullivan, SI, USNR, 245407 
To: Veterans Administration 
Via: The Disbursing Officer, Third Naval District 

1. This is to certify that I, JOSEPH W. SULLIVAN, have this date re-entered 
active military service; and that I agree to repay in cash (or by deduction from 
pay in the amount of Seven dollars and thirty six cents ($7.36) which is equal 
to 16/30 of my monthly disability allowance which is hereby authorized) any 
pension, compensation, or retirement pay received by me from the Veterans’ 
Administration for any period subsequent to date of re-entrance into active 
service and to which I am not entitled by reason of receipt of active service pay. 


The questions presented for decision are— 


(1) Did Lieutenant Sullivan’s execution of the instrument set forth above 
and the subsequent checkage of his pay in the amount of $7.36 place him outside 
the operation of the quoted proviso of the Naval Appropriation Act, 1947, so as 
to make available for his pay and allowances moneys appropriated by that Act? 

(2) If the answer to the first question is in the negative, would such moneys 
have been made so available by the execution by Lieutenant Sullivan of an in- 
strument directed to the Director of Veterans’ Affairs, consenting to checkage 
of the appropriate amount by the disbursing officer of the Veterans’ Adminis- 
tration? 

o . ¥ * « * * 


(3) In the case of personnel reporting for duty after June 30, 1947, will the 
same considerations be applicable as are found to be applicable in Lieutenant 
Sullivan’s case? 

The provision in question was first added to the appropriation for 
the Naval Reserve for the fiscal year 1934, in the Naval Appropria- 
tion Act, 1934, 47 Stat. 1521, 1526, and, with respect thereto, it was 
stated in Report No. 2075, House of Representatives Committee on 
Appropriations, dated February 20, 1933, as follows (page 16) : 

There also has been attached to the appropriation a provision similar to the 
ones carried in the War Department appropriation bill in connection with the 
National Guard and the Organized Reserves, denying participation in the ap- 
propriation by any reserve who may be drawing a pension, disability allowance, 
disability compensation, or retired pay from the Government of the United 
States. 

The provisions referred to in such report were contained in the 
Military Appropriation Act, 1934, as follows: 


National Guard (47 Stat. 1589) : 


No part of the appropriations made in this Act shall be available for pay, al- 
lowances, or traveling or other expenses of any officer or enlisted man of the 
National Guard who may be drawing a pension, disability allowance, disability 
compensation, or retired pay from the Government of the United States: Pro- 
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vided, That nothing in provision shall be so construed as to prevent the applica- 
tion of funds herein contained to the pay, allowances, or traveling expenses of 
any officer or enlisted man of the National Guard who may surrender said pen- 
sion, disability allowance, disability eee or retired pay for the period 
of his service in the National Guard * * 


Organized Reserves (47 Stat. 1591) : 


No part of the appropriation made in this Act shall be available for pay, al- 
lowances, or traveling or other expenses of any officer of the Organized Resérves 
who may be drawing a pension, disability allowance, disability compensation, 
or retired pay from the Government of the United States. 


The dissimilarity between the two provisions quoted above is imme- 
diately apparent, in that while the provision relative to the National 
Guard expressly permitted the members thereof to continue in receipt 
of their pay and allowances if they surrendered their pension, dis- 
ability allowance, etc., the provision relative to the Organized 
Reserves, which was almost identical to the provision relative to 
the Naval Reserve, was silent in that respect. It necessarily must 
be considered that the surrender proviso was advisedly included in 
one provision and omitted in the other and, hence, the conclusion is 
required that the provision regarding the Organized Reserve, and, 
therefore, the provision regarding the Naval Reserve, were intended 
to prohibit members thereof who were in receipt of a pension, dis- 
ability allowance, etc., from receiving pay, allowances, etc., as 
reserves, under any circumstances. That the original provision for 
the Organized Reserve, and, hence, the similar provision for the Naval 
Reserve, were so intended is further shown by the fact that the Mil- 
itary Appropriation Act, 1936, and succeeding annual military 
appropriation acts, expressly modified the original provision regarding 
the Organized Reserves by the addition of the following proviso 
(49 Stat. 141) : 

* * * Provided, That nothing in this provision shall be so construed as 
to prevent the application of funds herein contained to the pay, allowances, 
or traveling expenses of any officer or enlisted man ef the Reserve Corps who 


may surrender said pension, disability allowance, disability compensation, or 
retired pay for the period of his active duty in the Reserve Corps. 


Since no such change has ever been made with respect to the 
similar provisions regarding the Naval Reserve to authorize active 
duty pay and allowances upon the surrender of pensions, etc., the 
conclusion appears required that the original intent of such statutory 
restrictions has not been modified, insofar as the Naval Reserve is 
concerned. Accordingly, and in the absence of similar amendatory 
language for the Naval Reserve, your questions (1) and (2) are 
answered in the negative, and question (3) is answered in the 
affirmative. 

It may be noted, in connection with the foregoing, that certain 
language used in decision of November 17, 1942, B-29108, addressed 
‘o Lieutenant Colonel W. W. Davidson, United States Marine Corps, 
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in a case where a Marine Corps reservist drawing disability compen- 
sation had been placed on active duty for war service, might be 
construed as a recognition by this Office of the right of members of 
the Naval Reserve to receive active duty pay and allowances upon 
surrender of disability compensation, pensions, etc. To the extent 
that such decision may be viewed as authority for that proposition, 
it no longer will be followed. In view of such decision, however, 
you are advised that payments heretofore made on such basis, including 
the payments made to Lieutenant Sullivan, will be passed to credit in 
the accounts of the disbursing officers concerned, if they are otherwise 
correct, provided that satisfactory evidence is submitted that the 
amount due as pensions, etc., was retained by, or refunded to, the 
Veterans’ Administration. 


(B-72864) 


TRAVELING EXPENSES—INTER-AMERICAN CULTURAL PROGRAM 
GRANTEES—APPLICABILITY OF ROUND-TRIP FARE RESTRICTIONS 


Under the travel regulations promulgated pursuant to the authority in the De- 
partment of State Appropriation Act, 1948, providing for the payment of 
traveling expenses and per diem in lieu of subsistence to citizens of foreign 
countries awarded inter-American cultural program training grants, with- 
out regard to the Standardized Government Travel Regulations—unless 
specifically made applicable to the travel—a recipient of such an award 
who traveled to the United States on a round-trip airplane ticket may, in 
the discretion of the Secretary of State, be authorized to return home by 
commercial water transportation, even though the cost of such return travel 
be in excess of that by air. 26 Comp. Gen. 787, distinguished. 


Acting Comptroller General Yates to the Secretary of Commerce, February 


, 1948: 
Reference is made to your letter of January 15, 1948, as follows: 


On March 24, 1947, Major Roberto Jimenez R. received an award under the 
State Department’s Cultural-Cooperation program of a training grant of 8 months’ 
duration in geodetic surveying in the United States Coast and Geodetic Survey, 
Department of Commerce, at Washington, D. C. Major Jimenez commenced his 
travel April 14, 1947, from his home at Santiago, Chile, to Miami, Florida, on a 
round trip airplane ticket purchased by the State Department on Government 
Transportation Request No. S—12324 in the amount of $790.20, using one way 
first-class railroad and pullman upper berth from Miami, Florida to Washington, 
D. C., in the respective amounts of $38.17 and $7.30. 

The course of study is now completed and Major Jimenez desires to return to 
Santiago via boat for the following reasons: 

1. His government will offer no protection through insurance while in flight 
from the United States to Chile. 

2. He wishes to accompany his wife who is now in the United States by boat 
back to Chile. 7 

3. He has purchased numerous articles in the United States which will far 
exceed the allowable 50 lbs. excess baggage by air. 

As the pey diem and transportation costs by air from Santiago, Chile to Miami, 
Fla. and railroad from Miami, Florida to Washington, D. C., and return by rail- 
road from Washington, D. C., to New York, N. Y., and by boat from New York, 
N. Y. to Chile would be considerably in excess of the round trip per diem and air 
transportation costs, and in view of Comptroller General Decision B—64534, dated 
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April 16, 1947, it is requested that decision be rendered as soon as possible as to 
whether the trainees under this program are to be held strictly to the Standard- 
ized Government Travel Regulations and the above cited Comptroller General 
Decision or whether under the Appropriation Act (Public Law No. 490, 79th 
Congress) and Paragraph 28.11 (e) of the State Department Regulations 
(Federal Register, August 23, 1944) the Secretary of State may authorize or 
approve in the form of a letter, travel by one means to this country and another 
mode on the return trip when so desired by any trainee assigned to this 
Department. 

Your attention is called in this connection to the primary purpose of the cul- 
tural program; namely, to create good-will with the various South American 
eountries. As one of the desired results from this program is the purchase of con- 
siderable merchandise by these trainees while in this country for their personal 
use or use of their governments, it is believed the primary purpose of the program 
will be frustrated in the event the trainees are forced to return by a means of 
travel to which they are opposed either for personal or physical reasons, 

Prior to the enactment of the Second Supplemental National 
Defense Appropriation Act, 1942, 55 Stat. 745, 754, certain citizens of 
other American Republics traveling to and from the United States 
under the inter-American cultural program were allowed traveling 
expenses in accordance with the Standardized Government Travel 
Regulations. By that act, under the heading, “Cooperation with the 
American Republics,” the funds authorized in the Department of State 
Appropriation Act, 1942, were made available “for the payment of 
actual transportation expenses in the United States and abroad and 
not to exceed $10 per diem, in lieu of subsistence and other expenses, to 
citizens of the other American republics as specified” in the said 1942 
appropriation act, under regulations to be promulgated by the Secre- 
tary of State. That provision was revised in the following fiscal year 
appropriation act for the Department of State (56 Stat. 468, 479), so 
as to allow such expenses to “citizens of the other American Republics 
while traveling in the Western Hemisphere, without regard to the 
Standardized Government Travel Regulations,” and it has been con- 
tinued in its revised form in subsequent appropriation acts of the 
Department of State. In its present form, the proviso reads, in per- 
tinent part, as follows (61 Stat. 279, 286) : 

* * * Provided, That the Secretary of State is authorized under such regula- 
tions as he may adopt, to pay the actual transportation expenses and not to 
exceed $10 per diem in lieu of subsistence and other expenses, of citizens of the 
other American Republics while traveling in the Western 7 without 
regard to the Standardized Government Travel Regulations * * 

There is little doubt but that the discretionary authority vested in the 
Secretary of State by the above-quoted statutory provision to disregard 
the restrictive provisions of the Standardized Government Travel Reg- 
ulations was occasioned by the realization that many of its provisions 
could not be applied successfully to travel performed by citizens of the 
other American Republics under the inter-American cultural program. 
Pursuant to the statutory authority vested in him as head of the 


Department of State, and particularly the authority conferred by the 
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Department of State appropriation acts for the fiscal years 1944 and 
1945, 57 Stat. 282, and 58 Stat. 406, respectively (both of which author- 
ize the issuance of regulations governing the expenditure of funds made 
available by each of such acts for the purpose of paying compensation 
as well as traveling and other expenses of certain persons participating 
in the program of inter-American cultural relations), the Secretary of 
State promulgated regulations effective August 21, 1944, which super- 
seded prior inconsistent regulations and instructions governing pay- 
ments to and on behalf of such participants. Those regulations, which 
by section 28.2 (c) thereof are made applicable to subsequent appropri- 
ations to the Department of State for the program, provide in sections 
28.3 (a) and 28.4 (a) that citizens of foreign countries who have been 
awarded grants as leaders or as students, defined in the regulations, 
shall be entitled to “First-class accommodations on steamship, airplane, 
railway, or other means of conveyance.” Likewise, subsections (b) and 
(c) of the above-referred-tc sections specify the maximum per diem 
allowable and the reimbursable baggage weights. In sections 28.3 (d) 
and 28.4 (d) of the same regulations, which sections are entitled 
“Alternate Provision,” travel expenses and per diem to such leaders 
and students are authorized “in accordance with the provisions of the 
Standardized Government Travel Regulations, when specifically 
authorized, in lieu of the provisions of paragraph (a), (b), and (c) of 
this section.” Thus, it would appear that, except when specifically 
authorized, application of the provisions of the Government Travel 
Regulations, at least so far as those provisions are inconsistent with the 
regulations, swpra, is not required in cases involving travel of students 
and leaders under the inter-American cultural program. It follows 
that the rule laid down in the decision of April 16, 1947, B-64534, 26 
Comp. Gen. 787, referred to in your letter, to the effect that Government 
officers and employees may be allowed only the cost of a round-trip 
ticket via the mode of transportation used in the going trip, is not 
necessarily to be applied to citizens of other American Republics parti- 
cipating in the inter-American cultural program, except in those 
instances in which payment of transportation expenses in accordance 
with the Standardized Government Travel Regulations specifically is 
authorized. 

However, where the Department of State purchases a round-trip 
ticket by a particular mode of conveyance for a participant’s use, as 
in the case of Major Reberto Jimenez R., here presented, it would 
appear proper to assume, in the absence of evidence to the contrary, 
that the Department’s intention at the time of purchase of such ticket 
was to limit the expenditure for the transportation covered thereby 
to the cost of the ticket so purchased. But it is realized also that it 
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well may be that subsequent to the date of the purchase of the ticket, 
the situation is so altered as to make it desirable or necessary that the 
return portion of the ticket be redeemed and a new ticket purchased for 
the return trip by a different mode of conveyance notwithstanding that 
the cost thereof might exceed the cost originally contemplated by the 
purchase of the round-trip ticket. In such cases, and having in mind 
the broad authority conferred upon him by the law and regulations, 
supra, and including section 28.11 (e) thereof, referred to in your 
letter, it is not considered legally objectionable for the Secretary of 
State to exercise such discretionary authority by issuing in the form of 
a letter, or in some other manner deemed by him to be more appropriate 
under the circumstances of any particular case, an authorization or 
approval for return travel of trainees under the cultural program, and 
who are within the scope of the regulations herein discussed, by a 
mode of conveyance different from that which was used in traveling to 
the United States. 
Your submission is answered accordingly. 


(B-72105) 


REAL PROPERTY ACQUIRED BY VETERANS’ ADMINISTRATION UNDER 
GUARANTY LOAN PROGRAM—MANAGEMENT CONTRACTS; USE OF 
RENTALS FOR MAINTENANCE, ETC. 


Under section 1500 of the Servicemen’s Readjustment Act of 1944, the Admin- 
istrator of Veterans’ Affairs may enter into contracts with selected real 
estate brokers for the purpose of performing management services otherwise 
imposed upon the Administrator by section 509 of the act as amended, in 
connection with real property acquired pursuant to the provisions of said 
act, such as collecting rent, incurring charges for necessary property 
expenses and paying bills therefor, provided the advertising for bids 
requirement of section 3709, Revised Statutes, be applied in respect of 
eontracts exceeding $1,000. 

In view of the provisions of section 509 (b) of the Servicemen’s Readjust- 
ment Act of 1944, as amended, authorizing the Administrator of Veterans’ 
Affairs to manage real property acquired under the loan guaranty provisions 
of the act “without regard to any other provision of law * * * which 
otherwise would govern the expenditure of Government funds,” brokers 
performing management services under contracts in connection with such 
property may incur charges for necessary property expenses within pre- 
scribed limitations and pay the cost thereof and management commissions 
from earmarked funds advanced to them on approved vouchers and deposited 
in selected banks. 

Neither section 509(b) of the Servicemen’s Readjustment Act of 1944, as amended, 
authorizing the Administrator of Veterans’ Affairs to manage real property 
acquired under the loan guaranty provisions of the act without regard 
to laws governing the expenditure of funds, nor section 509 (c) of the 
act making all financial transactions of the Administrator arising out of 
the guaranty of loans final and conclusive, constitutes authority for the 
disregard of the miscellaneous receipts depositing requirement of section 
3617, Revised Statutes, so as to permit the payment of maintenance expenses 
or management commissions from rentals collected from property acquired 
under said act. 
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Acting Comptroller General Yates to the Administrator of Veterans’ Affairs, 
February 3, 1948: 


Reference is made to the former Acting Administrator’s letter of 
December 16, 1947, relative to certain proposals regarding the manage- 
ment of real property acquired by the Veterans’ Administration pur- 
suant to title III of the Servicemen’s Readjustment Act of 1944, 58 
Stat. 291, as amended, 38 U.S. C., Supp. V., 694, et seg., and requesting 
a decision concerning such proposals. 

It is stated in said letter that title to real property is being acquired 
in increasing quantities and it is proposed that such realty be listed 
with selected, bonded brokers for management instead of having the 
management undertaken by personnel of the Veterans’ Administra- 
tion. It is proposed further to authorize the said brokers to incur 
charges for necessary property expenses within definite limitations 
and to pay bills therefor and management commissions from funds 
advanced by the Treasury Department on the basis of vouchers exe- 
cuted by the brokers and certified by authorized certifying officers of 
the Veterans’ Administration—the funds so advanced to be deposited 
by the brokers in special accounts, earmarked as constituting trust 
funds of the Veterans’ Administration, in banks insured by the Federal 
Deposit Insurance Corporation or banks approved by the Treasury 
Department on recommendation of the Veterans’ Administration. It 
is indicated that, under such proposal, all rentals due to the Veterans’ 
Administration on the properties involved will be collected by the 
brokers and deposited in the above-mentioned special bank accounts 
and will be remitted monthly to the Veterans’ Administration without 
any deductions. 

Furthermore, it is stated in said letter that, if rental collections could 
be used for the payment of bills, subject to proper accounting, the 
amounts advanced to brokers for such purpose would be decreased 
correspondingly, and there also is submitted for consideration by this 
Office a deviation from the proposal described in the preceding para- 
graph whereby brokers would be permitted to use rental collections 
for payment of bills after the entire funds advanced by the Veterans’ 
Administration to them have been disbursed. 

In connection with the foregoing proposals, it is stated that the act 
under which the loan guaranty program is being administered, par- 
ticularly sections 504 and 509, was intended to vest all necessary au- 
thority in the Administrator of Veterans’ Affairs to carry out such 
program and that the collection of rents and the payment of bills 
relating to properties acquired by the Veterans’ Administration under 
the act come within such program. The letter invites attention to 
section 1500 of the act and, also, states as follows: 
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It is recognized that (1) R. S. Section 3648—Title 31, U. S. Code, Section 529 
contains a general “prohibition against advances of Public Moneys”; and, (2) 
R. S. Section 3617—Title 31, U. S. Code, Section 484 provides for the deposit of 
the “gross amount of all moneys received—without—deduction.” However, 
these prohibitions are of general applicability and were not enacted expressly in 
limitation of the authority vested in the Administrator by Title III of the 
amended Servicemen’s Readjustment Act of 1944. Section 509 (b) of the Act 
states: 

“The powers by this section granted may be exercised by the Administrator 
without regard to any other provisions of law not enacted expressly in limitation 
hereof, which otherwise would govern the expenditure of public funds:—”. 

Further, Section 509 (c) states: 

“The financial transactions of the Administrator incident to, or arising out of, 
the guaranty of loans pursuant to this title, and the acquisition, management, and 
disposition of property, real, personal or mixed, as incident to such activities and 
pursuant to this section, shall be final and conclusive upon all officers of the 
Government.” 


Title III of the Servicemen’s Readjustment Act of 1944, as amended 
by section 8 of the act of December 28, 1945, 59 Stat. 631, 38 U. S. C. 
694j, provides in section 509 (a) (6) as follows: 

(a) With respect to matters arising by reason of this subchapter as now or 


hereafter amended and, notwithstanding the provisions of any other law, the 
Administrator may— 


7 
(6) Complete, administer, operate, obtain and pay for insurance on, and 
maintain, renovate, repair, and modernize, lease, or otherwise deal with any 
property acquired or held pursuant to this subchapter: Provided, That the 
acquisition of any such property shall not deprive any State or political sub- 
division thereof of its civil or criminal jurisdiction of, on, or over such property 
(including power to tax) or impair the rights under the State or local law of 
any persons on such property. 
Section 1500 of the said act, 58 Stat. 300, 38 U. S. C. 697, provides, 
in pertinent part, that: 
* * * For the purpose of carrying out any of the provisions of * * * 
this Act * * * the Administrator shall have authority to accept uncom- 


pensated services, and to enter into contracts or agreements with private or 


public agencies, or persons, for necessary services, including personal service, 
as he may deem practicable. 


In view of the authority contained in said provisions of law, the 
general proposal under which agreements would be made with selected 
brokers for the performance of services such as collecting rent, incur- 
ring charges for necessary property expenses and paying bills therefor 
in connection with property to which title has been acquired by the 
Veterans’ Administration under the aforesaid act, appears to be with- 
in the scope of the authority conferred upon the Veterans’ Adminis- 
tration. However, it is to be understood that any such agreements 
will be entered into pursuant to the provisions of the proviso to section 
509 (b) of the act, 59 Stat. 631, to the effect that section 3709 of the 
Revised Statutes shall apply to any contract for services or supplies 


on account of any property acquired pursuant to said section if the 
amount of the contract exceeds $1,000. 
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Also, the proposal to permit brokers to incur charges for necessary 
property expenses within prescribed limitations and to pay the costs 
thereof and management commissions out of funds advanced to them 
on vouchers prepared by the brokers and approved by authorized 
certifying officers—the funds so advanced to be deposited in the se- 
lected banks indicated and earmarked as funds of the Veterans’ 
Administration—appears to be within and incident to the powers 
granted to the Administrator of Veterans’ Affairs by section 509 (a) 
(6) of the act, as amended, quoted above, and by the provisions of 
section 509 (b) thereof, quoted in the Acting Administrator’s letter, 
the latter section authorizing the exercise of the powers granted by 
section 509 “without regard to any other provisions of law not ex- 
pressly in limitation hereof, which otherwise would govern the ex- 
penditure of Government funds.” 

With respect to the deviation from the proposal described in the 
Acting Administrator’s letter of December 16, whereby brokers would 
be permitted to use rent collections for the payment of bills after the 
entire amounts advanced to them by the Veterans’ Administration 
have been disbursed, section 3617, Revised Statutes, 31 U. S. C. 484, 
provides as follows: 

The gross amount of all moneys received from whatever source for the use of 
the United States, except as otherwise provided in section 487 of this title, shall 
be paid by the officer.or agent receiving the same into the Treasury, at as early 
a day as practicable, without any abatement or deduction on account of salary, 
fees, costs, charges, expenses, or claim of any description whatever. But nothing 
herein shall affect any provision relating to the revenues of the Post Office 
Department. 

It consistently has been held by the accounting oflicers of the 
Government that, in the absence of expressed statutory authority to 
the contrary, the provisions of section 3617, Revised Statutes, required 
that the gross amount of moneys received by an officer on behalf of 
the United States be covered into the Treasury as miscellaneous 
receipts. 16 Comp. Gen. 196; id. 876; 18 id. 375. There appears to 
be no provision in the Servicemen’s Readjustment Act of 1944 ex- 
pressly authorizing the use of rentals in payment of expenses of main- 
taining the property or in payment of commissions, thus augmenting 
the appropriation otherwise available for the payment of the said 
expenses. While section 509 (b) of the act, supra, authorizes the 
exercise of powers granted by section 509 (a) of the act without regard 
to laws which otherwise would govern the expenditure of funds, said 
section would not permit the payment of bills by brokers or your 
Administration from rentals received from property in contravention 
of the provisions of section 3617, Revised Statutes, which is not a law 
governing the expenditure of public funds but a law pertaining to 
funds which have been collected. Moreover, I do not feel that the 
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provisions of section 509 (c) of the act, 59 Stat. 631, quoted above— 
providing that the financial transactions of the Administrator incident 
to the guaranty of loans pursuant to title ITI of the act and the acquisi- 
tion, management and disposition of property, shall be final and con- 
clusive upon all officers of the Government—constitute authority for 
the disregard of the provisions of section 3617, Revised Statutes, by 
the Veterans’ Administration. Therefore, you are advised that the 


proposal for the payment of bills from rental collections is not 
authorized. 


(B~73028) 


LEASES—RENTAL AND ALTERATION LIMITATIONS— 
CERTIFICATES OF NECESSITY 


Where, under section 3 of the act of August 27, 1935, as amended, the Commis- 
sioner of Public Buildings entered into a lease of premises for the housing of 
an agency, and a certificate of necessity waiving the rental and alteration, 
etc., limitation provisions of section 322 of the Economy Act was obtained, as 
authorized by the act of April 28, 1942, the benefits of the certificate may not 
be extended, upon the reassignment of the premises, to a subsequently 
occupying agency for the purpose of charging its appropriation with amounts 
in excess of the limitations prescribed by said section 322, the reassignment 
being tantamount to a new lease for alteration, etc., purposes. 

Where all allowable funds for original improvements to leased premises under a 
restrictive certificate of necessity issued pursuant to the act of April 28, 
1942, waiving the alteration, improvement, etc., limitation of section 322 of 
the Economy Act with respect to the particular premises have been expended, 
the expenditure of further sums for additional alterations and improvements 
is not authorized unless the certificate be duly amended to provide for the 
excess expenditure. 

Except where a certificate of necessity exempting a lease from the alteration, etc., 
limitation provisions of section 322 of the Economy Act is obtained under 
the act of April 28, 1942, or in cases of reassignment of space by the Com- 
missioner of Public Buildings pursuant to section 3 of the act of August 27, 
1935, as amended, or in cases where the occupying agency is authorized to 
enter into leases without regard to the limitation requirements of the Econ- 
omy Act, any expenditure for repairs, alterations and improvements in 
excess of such limitation would not be permissible. 


Acting Comptroller General Yates to the Federal Works Administrator, Feb- 
ruary 4, 1948: 

I have your letter of January 20, 1948, presenting facts substantially 
as follows: 

It appears that on September 6, 1946, the War Assets Administra- 
tion requested the Public Buildings Administration, Federal Works 
Agency, to lease 110,000 square feet of space in the Mode O’Day Build- 
ing and an adjoining building located in Los Angeles, California, 
for the purpose of consolidating the local activities of the requisition- 
ing agency; that the owner of the building in question insisted upon 
a firm five year lease and offered the desired space at an annual rental 
rate of $1.03 per square foot, which rental rate it is stated could not 
be justified on the basis of the assessed valuation of the property; 
and that as extensive alterations were necessary to adapt the space 
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for the use of the activities involved, the cost of which would greatly 
exceed the 25 percent limitation under section 322 of the Economy 
Act of June 30, 1932, 47 Stat. 412, as amended, a certificate of necessity 
as authorized by the act of April 28, 1942, 56 Stat. 247, waiving the 
provisions of said section 322 of the Economy Act of June 30, 1932, 
was obtained from the Navy Department. The certificate executed 
on September 25, 1946, by direction of the Secretary of the Navy, 
expressly states that the space in the two buildings in question was 
“for use and occupancy of the War Assets Administration” and that 
the proposed lease “covers premises necessary for the prosecution of 
the war and vital in the national emergency.” It further appears that 
by lease No. WA6pb-6705, dated October 1, 1946, the Mode O’Day 
Corporation let 110,450 square feet of space in the buildings in question 
to the Government for the term beginning October 1, 1946, and ending 
September 30, 1951, at the following rental rates: 

For the space in the Mode O’Day Building, $1,250 per month per floor for the 
second, sixth, seventh, eighth and ninth floors; $1,002.13 per month for the third 


floor space; and $1,400 per month, for the first floor with mezzanine; and for 
the building at 1834 South Hill Street, $750 per month. 


It is stated in your letter that the War Assets Administration has 
relinquished two floors of the space in question surplus to its needs, to 
the Public Buildings Administration; that various Federal agencies 
have manifested an interest in such surplus space provided it can be 
suitably altered to meet their particular needs; and that if further 
expenditures for alteration thereunder are not authorized by law 
the Government will be confronted with the alternative of arranging 
a costly cancellation agreement with the lessor and acquiring suitable 
substitute space elsewhere on a highly inflated real estate market. 
It is stated further that the Public Buildings Administration has 
many unexpired leases for firm terms providing for rental rates 
moderate in comparison to adversely high rental rates in the present 
market from which much additional benefit could be derived if 
additional expenditures could be made to cover further alterations 
and improvements. 

Upon the basis of the foregoing reported facts you present for 
decision the following questions: 

1. In the event of a change of occupancy under a lease exempt of the limitations 
prescribed by the Economy Act, 40 U. S. Code, 278b, is there any limitation upon 
a successor agency’s funds for rent of the premises and further alterations thereto 
in order to adapt it to the agency’s particular space requirements? If the sum 
expressly recited for alterations and improvements in the Public Buildings Admin- 
istration request of waiver to the Navy Department has not been expended, would 
any amounts remaining thereunder be available for expenditure out of a successor 
agency’s funds to adapt the premises to its needs? The subject lease has an 
unexpired firm term of 3% years, and in order to realize the greatest value there- 


from, it behooves Public Buildings Administration to expend further sums to 
further adapt it to replacing agencies needs. 
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2. In the event of the expenditure of all allowable funds for original improve- 
ments under a Certificate of Necessity restrictive as to amount, and it becomes 
necessary to expend further sums for additional alterations and improvements 
in order to enhance the original Federal occupant’s operational efficiency, what 
limitations, if any, would apply to these expenditures? 

3. In the event of expenditure of the sums allowable under the 25% limitation 
of the Economy Act, would a further expenditure in a reasonable amount be 
permitted if convincing evidence were adduced that the Government’s best interest 
were subserved thereby? The cost of acquiring and improving replacement space 
on the presently inflated market would far exceed the cost of retaining and im- 
proving space acquired when the market was at a reasonably normal level. 


Section 322 of the Economy Act of June 30, 1932, 47 Stat. 412, 
provides as follows: 


Hereafter no appropriation shall be obligated or expended for the rent of any 
building or part of a building to be occupied for Government purposes at a rental 
in excess of the per annum rate of 15 per centum of the fair market value of the 
rented premises at date of the lease under which the premises are to be occupied 
by the Government nor for alterations, improvements, and repairs of the rented 
premises in excess of 25 per centum of the amount of the rent for the first year of 
the rental term, or for the rental term if less than one year: Provided, That the 
provisions of this section shall not apply to leases heretofore made, except when 
renewals thereof are made hereafter, nor to leases of premises in foreign countries 
for the foreign services of the United States. 


Said section was amended by the act of March 3, 1933, 47 Stat. 1517, 
restricting application of its provision to leases “where the rental to 
be paid shall exceed $2,000 per annum.” 

The act of April 28, 1942, supra, provides that the provisions of sec- 
tion 322 of the Economy Act of June 30, 1932, quoted above, as amended 
“shall not apply during war or a national emergency declared by Con- 
gress or by the President to such leases or renewals of existing leases 
of privately or publicly owned property as are certified by the Secretary 
of War or the Secretary of the Navy, or by such person or persons 
as he may designate, as covering premises for military, naval, or civil- 
ian purposes necessary for the prosecution of the war or vital in the 
national emergency.” 

The foregoing statutory provision was not included in the statutes 
repealed by the Joint Resolution of July 25, 1947, 61 Stat. 449. 

Section 3 of the act of August 27, 1935, 49 Stat. 886, as amended by 
the act of June 14, 1946, 60 Stat. 257 (40 U. S. C. 304c), provides as 
follows: 


Section 3 of the Act of August 27, 1935, as amended (40 U. S. C. 304c), is hereby 
amended to read as follows: 

“The Commissioner of Public Buildings is authorized to procure space by 
lease, on such terms and for such period not in excess of five years as he may 
deem in the public interest, for the housing of any Federal agency or agencies out- 
side of the District of Columbia, except the Post Office Department, and to assign 
and reassign such space. To the extent that the appropriations of the Public 
Buildings Administration not otherwise required are inadequate therefor, the 
Commissioner of Public Buildings may require each Federal agency to which 
leased space has been assigned to pay promptly by check to the Public Buildings 
Administration out of its available appropriations, either in advance or during 
occupancy of such space, all or part of the estimated cost of rent, repairs, altera- 
tions, maintenance, operation and moving: Provided, That when space in a build- 
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ing is occupied by two or more agencies, the Commissioner of Public Buildings 
shall determine and equitably apportion rental, operation, and other charges ou 
the basis of the total amount of space so leased.” 

Reading the foregoing statutory provisions together, no sound basis 
is perceived for concluding that the benefits of a certificate of necessity 
may be extended to other than the agency or activity for which it was 
obtained or for charging the appropriation of any other agency any 
amount for rental in excess of the 15 per centum limitation imposed 
by section 322 of the Economy Act upon the fair market value of that 
part of the space actually occupied by such agency. However, in view 
of the broad provisions of section 3 of the 1935 act, as amended, supra, 
and the purpose to be accomplished thereby, I think the conclusion is 
warranted that, upon the reassignment of space under a lease made by 
the Public Buildings Administration pursuant to that act, such reas- 
signment may be viewed as tantamount to a new lease insofar as the 
appropriation of such agency is concerned, and not to exceed 25 percent 
of the net rental for the first year’s occupancy may be expended for 
repairs, alterations and improvements necessary to adapt the reas- 
signed space to the agency’s particular requirements. Your question 
number (1) is answered accordingly. 

Respecting question number (2) you are advised that limitations 
in a certificate of necessity on the amount specifically stated in the 
request for such certificate for repairs, alterations and improvements 
may not be exceeded unless the certificate be duly amended to authorize 
the excess expenditure. 

In view of the unqualified statutory limitation of 25 per centum 
contained in section 322 of the Economy Act, supra, your question 
number (3) is answered in the negative except as to cases where a 
certificate of necessity is duly obtained pursuant to the said act of 
April 28, 1942; or cases of reassignment of space under said section 3 
of the act of August 27, 1935, as amended, as discussed in answer to 
your question number (1) above; or cases where the agency occupying 
the space is authorized to enter into leases without regard to the statu- 
tory requirements in section 322 of the Economy Act. Cf. 18 Comp. 
Gen. 675. 


(B-59153) 


CORPORATIONS—GOVERNMENT—REGULATIONS UNDER 
GOVERNMENT CORPORATION CONTROL ACT 


In view of the provisions of section 40 of the Regulations Under the Government 
Corporation Control Act, 27 Comp. Gen. 789, requiring Government corpora- 
tions to preserve accounts, books, checks, etc., and to make such records 
available to representatives of the General Accounting Office for audit pur- 
poses, copies of said records no longer need be forwarded to the General 
Accounting Office as has been the practice in the past. 
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Notwithstanding that the exception from liability granted certifying officers by 
the act of December 29, 1941, for overpayments in connection with transporta- 
tion services due to the administrative failure to verify rates, etc., is not, as to 
certifying officers of Government corporations, modified by the Regulations 
Under the Government Corporation Control Act, 27 Comp. Gen. 789, it is 
desirable for the purpose of simplifying and expediting the final audit that 
arrangements be made at an early date, through the Corporation Audits 
Division of the General Accounting Office, to obtain a rate audit of transporta- 
tion vouchers on an advisory basis. 

Government corporations subject to the Regulations Under the Government 
Corporation Control Act, 27 Comp. Gen. 789, need not submit direct to the 
General Accounting Office, in compliance with General Regulations No. 99, 
Standard Form No. 1097 for the purpose of adjusting erroneous charges or 
credits in limitation or project accounts within the same appropriation, but, 
rather, such adjustments on the books of the corporation may be accomplished 
by means of journal vouchers supported by pertinent information and data. 

Since the accounts current of disbursing officers of Government corporations will 
be submitted direct to the corporation for retention in accordance with section 
50 of the Regulations Under the Government Corporation Contro] Act, 27 
Comp. Gen. 789, the furnishing of Standard Form No. 1095, Summary State- 
ment of Disbursements and Collections by Appropriation Limitations, re- 
quired by General Regulations No. 88, with each disbursing officer’s accounts 
current may be discontinued. 

Claims against funds of Government corporations subject to the Regulations 
Under the Government Corporation Control Act, 27 Comp. Gen. 789, are not 
required, under such regulations, to be submitted to the General Accounting 
Office for direct settlement; however, advance decisions may be requested 
of this Office in respect of payment in doubtful cases, particularly where the 
use of appropriated funds subject to accounting might be involved. 


Acting Comptroller General Yates to the Public Housing Commissioner, Feb- 
ruary 6, 1948: 


Reference is made to your letter of December 12, 1947, submitting 
for decision certain questions that have confronted the Public Housing 
Administration (formerly United States Housing Authority), a 
wholly-owned Government corporation, in complying with Regula- 
tions under the Government Corporation Control Act, effective Janu- 
ary 1, 1948, 27 Comp. Gen. 789 (Appen.). The questions may be 
considered and answered individually, as follows: 


(1) Section 40 provides that the accounts, books, records and documents as 
enumerated therein “shall be preserved by the respective corporations” and made 
available to representatives of the General Accounting Office for use in making 
audits. This requirement is being considered as meaning that we will no longer 
transmit or forward copies of such documents (collection documents, contracts, 
vouchers, etc.) to the General Accounting Office in Washington as has been the 
practice in the past under the governing General Regulations. In lieu thereof 
the originals of such documents (or copies in some instances) will be retained 
by the Public Housing Administration for use in accordance with the cited 
Regulation. 

Please advise whether our interpretation is correct or not. 


Your interpretation of the provisions of section 40 is correct. 


(2) Under Public Law 889—77th Congress, approved December 29, 1941, certi- 
fying officers are relieved of liability for overpayments for certain transportation 
services where such overpayments occur “solely because the administrative 
examination made prior to payment of the transportation bill did not include a 
verification of transportation rates, freight classification, or land-grant deduc- 
tions.” 

This exception from liability was presumably based on the premise that such 
factors, as affecting payments, would be properly determined in the regular 
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post-audit of expenditures by the General Accounting Office and where necessary, 
adjustments would be made direct with carriers by the General Accounting Office. 

How will the final audit be handled in connection with this type of payment 
made on and after January 1, 1948? Will the exception from liability remain 
in effect for certifying officers of the Public Housing Administration? 


The referred-to provisions of the act of December 29, 1941, 55 Stat. 
875, are not affected by the Regulations. That is to say, the exception 
from liability for certain overpayments in connection with transporta- 
tion services is statutory and is not subject to modification by regula- 
tion. See, also, the provisions of the act of June 1, 1942, 56 Stat. 306. 
However, it is eminently desirable that an arrangement be made 
through the Corporation Audits Division at an early date to obtain a 
rate audit of transportation vouchers on an advisory basis. By such 
an arrangement there can be secured at cost the benefits of the rate 
audit facilities of the Claims Division of the General Accounting 
Office, ensuring completion of this phase of the Corporation’s work in 
an approved manner that will both simplify and expedite the final 
audit. 


(3) General Accounting Office General Regulation No. 99 dated November 20, 
1943 (Paragraph 3 (b) in part) requires that Request for Correction in Ap- 
propriation, Fund, Limitation, and Official Project Accounts (Standard Form 
1087) covering “adjustment of erroneous charges or credits in limitation or 
project accounts, within the same appropriation” be submitted direct to the 
General Accounting Office in Washington for processing since this type of action 
does not affect the cash accounts of the disbursing officer. 

Will this standard form and related procedure be continued for this type of 
adjustment entry on and after January 1, 1948? In lieu thereof may such 
adjustments be made in the books of the Public Housing Administration by 
means of journal vouchers? Such journal youchers would, of course, be fully 
supported by pertinent data and reference to the correcting journal voucher 
would be made on the original documents involved. 


Standard Form 1097 is not required. Necessary adjustments on 
the books of the Corporation may be accomplished by means of journal 
vouchers supported by pertinent information and data. 


(4) General Accounting Office General Regulation No. 83 requires the prepara- 
tion of a Summary Statement of Disbursements and Collections by Appropriation 
Limitations (Standard Form 1095) for submission with each disbursing officer’s 
account current. The statement is prepared from information contained in the 
books and records of the Public Housing Administration which is not otherwise 
available to the users of the accounts current. 

Beginning January 1, 1948, the accounts current of disbursing officers will be 
submitted to the Public Housing Administration for retention in accordance with 
Section 50 of the Regulations Under the Government Corporation Control Act. 
Since the information regarding the distribution of disbursements and collections 
by limitation is available in the books and records of the Public Housing Admin- 
istration for use in connection with the review and audit of the account current, 
may the preparatiton of the summary statement on Standard Form 1095 be 
discontinued? 


The furnishing of summary statements on Standard Form 1095 
may be discontinued. 
* * * * * * * 


(6) The General Regulations of the General Accounting Office require the 
submission of certain types of claims to the Claims Division of the General 
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Accounting Office for settlement. Included in this type of submission are such 
things as death claims, claims against tenants (particularly vacated tenants) 
for unpaid rents, etc., claims against employees no longer employed by the 
Public Housing Administration and reports of irregularities which might result 
in a claim against an employee. 

Informal discussion of these matters was held with representatives of your 
office. However, no definite understanding was reached as to the handling of 
these items on and after January 1, 1948. 

It was tentatively understood that we would continue to submit such items 
to the Corporation Audits Division for handling pending the issuance of revised 
instructions. This matter is presented herein for such further consideration as 
you deem advisable. 

It was not intended under the Regulations to require the submission 
to this Office of claims against Government corporations. In fact, 
such a requirement would appear to be inconsistent with the statutory 
authority given to the various corporations generally (1) to sue and 
to be sued in their own names and (2) to settle their own claims or 
to have their financial transactions treated as final and conclusive, and, 
also, to be inappropriate in any case where such submission was not 
directed by specific provision of law. However, neither was it in- 
tended to deprive any corporation of recourse to this Office for the 
purpose of obtaining decisions concerning the propriety of payment 
in doubtful cases, particularly where the use of appropriated funds 
subject to accounting under the Budget and Accounting Act of 1921, 
and related laws, might be involved. Hence, although decisions may 
be obtained upon request therefor prior to payment, claims against 
funds of the Public Housing Administration need no longer be sub- 
mitted here for settlement. Of course, it will be noted that certain 
types of claims required to be settled by the General Accounting Office, 
under provisions of law such as are contained in the “Stale Check 
Act” of July 11, 1947, 61 Stat. 308, are not properly to be regarded 
as claims against the Corporation. 


(B-67195) 


RENTAL ALLOWANCE—NAVY OFFICERS WITHOUT DEPENDENTS 
ENTITLED TO ADDITIONAL PAY FOR SEA DUTY 


Navy officers, without dependents, who, while on sea duty for periods exceeding 
three months, are entitled to the percentage increase in pay authorized for 
sea duty by section 2 of the Pay Readjustment Act of 1942, as amended, 
may not be regarded as entitled to receive concurrently the rental allowances 
provided by section 6 of the act for officers, having no dependents, during 
temporary periods of sea duty not exceeding three months, notwithstanding 
the holding in Schuh v. United States, 107 C. Cls. 88. 


Assistant Comptroller General Yates to the Secretary of the Navy, February 


. 1948: 


There has been considered your letter of June 9, 1947, with enclos- 
ures, relative to the right of Lieutenant (jg) Edward J. Schalk, 
United States Naval Reserve, and other officers without dependents 
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who are similarly situated, to payments of rental allowance for periods 
during which they are entitled to sea duty pay under current Navy 
Department directives. You state that under such directives, Lieuten- 
ant (jg) Schalk, while attached to a fleet aviation unit based ashore, is 
entitled to credit of the percentage increase in pay authorized for sea 
duty but is not entitled to credit of rental allowance in his own right. 
You refer to the case of Schuh v. United States, 107 C. Cls. 88, decided 
by the Court of Claims of the United States on October 7, 1946 (C. Cls. 
No, 46381), and you request a decision— 


* * * as to whether the ruling of the Court of Claims in the case of Schuh, 
supra, will be accepted by the Comptroller General of the United States as a 
basis for disbursing officers of the Navy making concurrent credit of percentage 
increases in pay for sea duty and rental allowance as an officer without depend- 
ents in the case of Lieutenant (jg) Schalk and other officers similarly situated. 


The opinion of the Court of Claims in the Schuh case is as follows: 


The plaintiff here sues for rental allowances which he says were due him 
as an officer of the United States Coast Guard performing the duties of an 
aviator engaged in antisubmarine warfare in the Gulf of Mexico. 

His planes were land-based and he had certain duties to perform on shore, 
but the shore duties were merely incidental to his duties in combat, and his 
combat duties were paramount. 

This officer received an increase in pay on the ground that he was performing 
sea duty as such duty was defined by the head of his department. The head 
of his department did define his duty as sea duty. This definition was author- 
ized by the Pay Readjustment Act of 1942, and the determination of the head 
of the department was final. There are no grounds upon which its finality may 
be questioned. Flying over the waters to track down enemy submarines navi- 
gating under the waters, or surfacing, is sea duty of a decided nature. 

But this same pay act provided that “No rental allowance shall accrue to an 
officer having no dependents while he is on field or sea duty,” and that regulations 
in execution of this section shall be made by the President. 

The President proceeded to make these regulations, and therein defined 
sea duty as respects rental allowances as follows: “The term ‘sea duty’ shall mean 
service at sea by an officer on a vessel under orders,” etc. 

Now the plaintiff was not performing service at sea on board a vessel, and 
therefore as regards rental allowance was not on sea dtuy. 

There is no inconsistency whatever between the definition given by the 
President and that given by the head of the department. 

“Sea duty” is not a self-defining term and neither the President nor the 
head of the department was defining it in a universal sense. Their definitions 
were in authorized aid of separate statutory provisions. One definition was 
directed to the housing of an officer, the other to the hazardous nature of his 
duties. 

We have no occasion for inquiring into the validity of these definitions. 
Their application, we think, is obvious. 

The plaintiff is entitled to recover. Judgment will be entered for him in the 
sum of $465, and it is so ordered. 


It long has been established that while the accounting officers of the 
Government will give serious consideration to the decisions of the Court 
of Claims, they are not required to follow such decisions as precedents 
except as they are deemed to be correct expositions of the law with 
respect to matters coming before them involving the expenditure of 
appropriations by the departments and agencies of the Government. 
See 31 U.S. C. 74; 14 Comp. Gen. 648. 
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Section 2 of = Pay Readjustment Act of 1942, 56 Stat. 360, as 
amended, 37 U. S. C. Supp. V, 102, provides, in pertinent part, as 
follows: 


* * * the base pay of any commissioned officer of any of the services men- 
tioned in the title of this Act shall be increased by 10 per centum for any period 
of service while on sea duty as such duty may be defined by the head of the 
Department concerned, or duty in any place beyond the continental limits of the 
United States or in Alaska * * 


The fourth and fifth diel of section 6 of the said 1942 act as 
originally enacted, 56 Stat. 361, 362, provided, in pertinent part, as 
follows: 


No rental allowance shall accrue to an officer having no dependents while he is 
on field or sea duty, nor shall any rental allowance accrue to an officer with or 
without dependents who is assigned quarters at his permanent station unless a 
competent superior authority of the service concerned certifies that such quarters 
are not adequate for the occupancy of the officer and his dependents, if any * * *. 

Regulations in execution of the provisions of this section shall be made by the 
President and shall, whenever practicable, in his judgment, be uniform for all of 
the services concerned, including adjunct forces thereof. 


By the act of March 6, 1943, 57 Stat. 13, the above-quoted fourth 


paragraph of section 6 was amended to read, in pertinent part, as 
follows: ’ 


No rental allowance shall accrue to an officer having no dependents while he 
is on field duty unless his commanding officer certifies that he was necessarily 
required to procure quarters at his own expense, or while on sea duty, except for 
temporary periods of sea duty not exceeding three months, nor shall any rental 
allowance accrue to an officer with or without dependents who is assigned quar- 
ters at his permanent station unless a competent superior authority of the service 
concerned certifies that such quarters are not occupied because of being inade- 
quate for the occupancy of the officer and his dependents, if any, and such certifi- 
cations shall be conclusive * * *. 


In two decisions rendered prior to such amendment of March 6, 
1943, i. e., decision of September 30, 1942, 22 Comp. Gen. 289, and 
decision of November 14, 1942, 22 Comp. Gen. 467, this Office held that 
sections 2 and 6 of the Pay Readjustment Act of 1942, swpra, did not 
authorize concurrent credits of rental allowance and sea duty pay to 
an officer without dependents. That is, this Office took the view that 
an officer may not be considered as on sea duty for the purpose of 
entitlement to sea duty pay and, during the same period, be considered 
as not on sea duty for the purpose of entitlement to rental allowance, 
it having been stated in 22 Comp. Gen. 467, 469 that : 

* * * Whether particular duty is sea duty is a question of fact (United 
States v. Engard, 196 U. 8. 511; McGowan v. United States, 36 C. Cis. 68) ; and 
while this office ordinarily would not be required to question a reasonably sup- 
ported determination by the Department pursuant to the Executive regulations 
that by reason of an officer’s paramount duties ashore he is not on sea duty and, 
therefore, is not precluded on that account from receiving rental allowance, such 
a determination would seem sensibly to preclude a concurrent determination that 
he is on sea duty and, therefore, entitled to sea duty pay. While two different 


sections of the statute are involved and the purposes of the allowances may not 
be mutually exclusive, a legislative intent that both may be paid at the same 
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time is not sufficiently shown to justify the anomaly of regarding an officer as on 
sea duty under section 2 of the statute but as not on sea duty under section 6 
of the same statute; and, in the absence of a more clear expression of the will of 
the Congress on the matter, the conclusion appears required that both allowances 
are not authorized to be paid concurrently on the basis of such inconsistent deter- 
minations. However, in view of the Executive regulations and the established 
practice pursuant to the like provisions of prior Executive regulations in such 
respect, the payment of rental allowance would appear to be warranted in such 
cases to the exclusion of the sea duty pay. That is, where there is a reasonable 
determination pursuant to the Executive regulations that an officer’s shore duty 
is paramount and, therefore, that he is not on sea duty, he may continue in receipt 
of rental allowance, as heretofore, but may not for the same period be credited 
with extra pay as on sea duty. 


In decision of this office dated January 3, 1947, 26 Comp. Gen. 447, 
which was rendered after the date of the amendatory statute of March 
6, 1943, supra, and after the date of the decision of the Court of Claims 
in the Schuh case, and which adhered to the views expressed in 22 
Comp. Gen. 467, supra, it was stated that : 

In decision of November 14, 1942, 22 Comp. Gen. 467, it was held that, in the 
absence of a clear expression of the will of the Congress in the matter, this office 
would not be warranted in assuming a legislative intent to create the anomaly 
of regarding an officer as on sea duty for the purposes of section 2 of the act, 
but as not on sea duty for the purposes of section 6 thereof. The Navy Depart- 
ment subsequently secured legislation to overcome the effect of that decision, but 
only to the extent of authorizing the existence of such a dual status when the 
officer was on sea duty for temporary periods of not exceeding three months. See 
the act of March 6, 1943, 57 Stat. 13, and the legislative history thereof. Thus, 
since the effect of the decision of November 14, 1942, supra, was brought to the 
attention of the Congress and exception was made only to the extent noted above, 
it would appear that the rule laid down in said decision, and uniformly applied 
thereafter, properly reflects the legislative intent in the matter. There has not 
been overlooked in this connection the recent opinion of the Court of Claims of 
the United States in the case of Schuh v. United States, C. Cls. No. 46381. 

The Court of Claims, in holding that Schuh was not on sea duty for 
rental allowance purposes, apparently overlooked the proposition that 
if such officer was not on sea duty he then must have been on field duty 
(22 Comp. Gen. 420) and, hence, as an officer without dependents, not 
entitled to rental allowance in any event under the law in effect prior 
to the enactment of the amendatory act of March 6, 1943, supra. 

Moreover, the Court appears not to have given consideration to the 
point that while section 2, swpra, expressly authorizes the head of the 
Department concerned conclusively to define sea duty, section 6 does 
not provide that the President shall have similar authority to issue 
a conclusive definition of sea duty but merely confers general authority 
to make regulations “in execution of the provisions of this section.” 

It will be noted, also, that the Court did not refer to any of its pre- 
vious decisions, or any court decision, tending to support its holding 
in the Schuh case that an officer might be on sea duty for the purpose 
of collecting the increase in pay provided for sea duty, and, at the 
same time, on shore duty for the purpose of collecting the rental allow- 
ance which was expressly forbidden by statute to officers without de- 
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pendents who were on sea duty. In numerous decisions of the Court 
involving earlier statutory provisions it was recognized that an officer 
may be required to discharge duties at sea and duties on shore during 
the same period and it was held that when the duty to which an officer 
is assigned partakes of sea service and shore duty and there is a pre- 
ponderance in favor of either service, the service having the para- 
mount character must constitute the basis on which to predicate the 
right to payment. See McGowan v. United States, 36 C. Cls. 63, 70; 
T'aussig v. United States, 38 C. Cls. 104, 113; and Doyle v. United 
States, 46 C. Cls. 181, 187. 

The amount of the judgment given the plaintiff in the Schuh case 
($465) apparently represents payment for 6-6/30 months at $75 per 
month for rental allowance, as claimed, for the period September 1, 
1942, to March 6, 1943, both dates inclusive, and it will be noted that 
while the last day of such period is the same date as the date of ap- 
proval (and the effective date) of the amendatory act of March 6, 
1943, supra, the Court took no notice of such amendatory act in its 
opinion and no mention of such act is made in the reporter’s statement 
of the case (107 C. Cls. 88-90). 

For such reasons, I am constrained to adhere to the views expressed 
in decision of January 3, 1947, 26 Comp. Gen. 447, supra, and the earlier 
decisions of this Office cited above, notwithstanding the decision of 
the Court of Claims in the Schuh case, particularly since the Court 
decided that case without reference to the act of March 6, 1943, supra, 
which act made important changes in the applicable statutory pro- 
visions. 

Accordingly, your question is answered in the negative. 


(B-72669) 
BIDDERS—BID DEPOSITS—FORFEITURE UPON BID WITHDRAWAL 


Under an invitation to bid on the sale of Government-used vehicles on an “as is” 
basis—without warranty or guaranty as to quality, conditions, ete.—pro- 
viding that failure to inspect will not constitute grounds for withdrawal of 
bids after the date set for opening and that the required bid deposits will be 
forfeited to the Government upon withdrawal of bids after opening, it is 
mandatory that the bid deposit of a bidder be forfeited upon his election, 
after the opening of bids, to withdraw his otherwise proper bid which over- 
estimated the vehicles’ value due to his failure to inspect prior to submission 
thereof. 


Acting Comptroller General Yates to the Secretary of the Treasury, February 
1948: 


, 


I have your letter of January 9, 1948, with enclosures, requesting a 
decision ds to whether relief may be granted to Royal C. Main, Jr., 
San Diego, California, in connection with his undated bid offering to 
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purchase a quantity of used automobiles and trucks from the Treasury 
Department. 

The Treasury Department, Bureau of Federal Supply, by invitation 
No. 4G-56347-S—R-11-19-47, requested bids—to be opened November 
19, 1947—for the sale by the Government of a large quantity of used 
automobiles and trucks located at Oak Ridge, Tennessee. The General 
Conditions attached to the invitation provided, in part, as follows: 


3. All property listed herein is offered “as is” and “where is” without warranty 
or guaranty as to quality, character, condition, weight, size, or kind, and no 
claim will be considered for allowance or adjustment based upon failure of the 
property to correspond with the standard expected. Bidders are therefore 
CAUTIONED TO INSPECT THE PROPERTY PRIOR TO SUBMITTING BID, 
as failure to inspect will not constitute grounds for relief, or for the withdrawal 
of a bid after opening date. [Italics supplied.] 

11. Bids for the purchase of used equipment must be accompanied by deposits 
of at least 25% of the total bid. Only cashier’s or certified checks or bank or 
postal money orders payable to the Treasurer of the United States will be ac- 
cepted as deposits. The minimum deposit shall be $50.00 unless the total amount 
of the bid is less than $50.00 in which case the deposit shall be the full amount of 
the bid. Deposits accompanying bids which are withdrawn within the period 
specified by the bidder after the opening for acceptance, or, if no period is speci- 
fied, within sixty (60) calendar days after the opening, shall be forfeited to the 
Government. 


Mr. Royal C. Main, Jr., submitted a bid, in response to the invitation, 
wherein he offered to purchase numerous used automobiles and trucks 
at certain specified prices, and submitted with his bid a check for 
$5,000 as a bid deposit. 

In your letter it is stated that shortly after the bids were opened, 
Mr. Main orally requested permission to withdraw his bid on the basis 
that he had not inspected the automobiles and trucks prior to sub- 
mitting his bid thereon and, as the result thereof, he estimated the 
value of the automobiles and trucks too high. The Bureau of Federal 
Supply informed Mr. Main that his bid could not be disregarded on 
his oral request and suggested that he submit his request in writing 
and explain in full his reasons for requesting withdrawal of his bid. 
By letter dated November 24, 1947, Mr. Main advised the Bureau of 
Federal Supply, in pertinent part, as follows: 


Subject: Submitting of bid number 4G-56347-S-R-11-19+47. 

On November 19, 1947 Mr. Howard Hakes acting as my agent did submit in 
person copies of the above invitation with an offering on all items listed. This 
letter is a plea to ask for relief from this action as fulfillment of obligations 
arising from the awarding of these items would result in my financial disaster. 
In submitting my pleas I am aware that the general conditions governing the bids 
somewhat dissolve them, but have belief that the government which I help to 
maintain through taxes is functioning to help those that support it and not 
destroy them. 

My agent was sent East by air two days before bid deadline and was to have 
stopped off enroute to Washington at Oak Ridge, Tennessee to inspect vehicles 
offered in bid, but through a series of bad air line connections and delays, ended 
up in Washington without getting to Oak Ridge, barely a few hours before bid 
submitting time. Somewhat confused and relying on inspection of previous ve- 
hicles offered by this department, he submitted offerings worked out beforehand 
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on the basis of the vehicles in fair condition. This judgment proved misguided 
upon inspection the following day at Oak Ridge. Their true value is thirty-five 
(35) to forty-five (45) percent less than estimated and the financial assistance 
accorded Automobile Dealers like myself by finance companies could not be forth- 
coming on that basis to consummate the contract. 

There appears to have been no error in the bid of Mr. Main, that 
is, his bid was as intended when it was submitted—the request for 
withdrawal of the bid having been made on the basis that upon inspec- 
tion of the vehicles after opening the bids the vehicles were not as had 
been anticipated. However, the vehicles were offered for sale “as is” 
without warranty or guaranty as to quality, character, condition, etc., 
and all prospective bidders were expressly cautioned in the invitation 
to inspect the vehicles prior to submitting a bid “as failure to inspect 
will not constitute grounds for relief, or for the withdrawal of a bid 
after opening date.” 

In the case of Triad Corporation v. United States, 63 C. Cls. 151, 
156, involving the sale of surplus property, the court stated with ref- 
erence to contract provisions similar to those in the present case 
that— 


The plaintiff did not take advantage of its right to inspect, but bought the lot 
without inspecting it. 


Under the terms of the catalogue it is difficult to perceive how the Government 
could have given purchasers more specific warning than it did, that they bought 
at their risk what material it hud and was offering for sale; that if a purchaser 
wished to protect himself he could do so by inspection, full opportunities for 
which were offered, and that if he failed to inspect and received something 
other than what he thought he was buying he could have no redress and could 
not claim allowances by reason thereof. More than that, he was distinctly told 
that failure to inspect would not be considered as a ground for adjustment. If 
plaintiff neglected to embrace the opportunity offered it to inspect and purchased 
the property without doing so, with notice that it bought at is own risk, it created 
by its own negligence the situation from which it now seeks relief. 

Under the conditions of the sale the Government was only obligated to act in 
good faith, and this it did. The material was sold for what the Government 
believed it to be. The plaintiff cannot recover. [Cases cited.] 

Moreover, in connection with the provisions of paragraph 11 of the 
General Conditions, specifying the deposits accompanying bids which 
were withdrawn would be forfeited to the Government, attention is 
invited to the case of W. A. Scott v. United States, 44 C. Cls. 524, in- 
volving an invitation issued by the Commissioner of Indian Affairs 
requesting bids for leasing certain lands and requiring that each pro- 
posal should be accompanied by a certified check or draft which was 
to be forfeited to the Government in case any bidder receiving an 
award should fail to enter into the prescribed lease. The plaintiff 
submitted a bid offering tuo lease the land and accompanied his bid with 
a certified check for $500. On the day after the opening of the bids, 
the plaintiff withdrew his bid on the basis that an error had been made 
therein and requested the return of the check which accompanied his 


bid. The court, in denying recovery of the check, said: 
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The agents of the Government stand upon a different footing from private 
individuals in the matter of advertising for the letting of contracts in behalf 
of the United States. They have no discretion. They must accept the lowest 
or the highest responsible bid, or reject all and readvertise. Private individ- 
uals are not required thus to act. Hence it is apparent that Government 
agents should be allowed a reasonable time after the opening of bids before they 
are allowed to be withdrawn, so they can be afforded opportunities to ascertain 
whether collusion or fraud had been perpetrated against the United States by 
the parties engaged in the bidding. It is also apparent that if the rule of 
allowing immediate withdrawals after the results of the bidding are made known, 
frauds innumerable could be perpetrated against the United States, and thus 
public justice would be greatly hampered. Experience in advertising for pro- 
posals for contracts has rendered it necessary for the different departments of 
the Government to require a deposit of 5 to 10 per cent of the approximate 
amount involved as an evidence of good faith and honest dealing on the part of 
the bidders, said deposit to be forfeited if the rules of the departments are not 
complied with; otherwise such deposits will be returned to the bidders. Jt is 
an easy matter for a bidder to shun responsibility if he has wnderestimated or 
overestimated in his proposal, provided he is allowed to withdraw his bid and 
with it recover the amount of his deposit. 

o « 7 . & ~ * 

* * * While we do not say that collusion or fraud is established in this 
case, yet it is a fact that the Government lost $11,535 by the failure of plaintiff 
to comply with the terms of his proposal, which fact, considered in connection 
with his refusal to furnish the Indian Office with proof of the alleged mistake 
in transmitting his bid, justifies the court in the belief that there was some reason, 
not favorable to the plaintiff, which prompted him not to furnish evidence of 
good faith. We, therefore, decide that the Secretary of the Interior was justified 
in declaring the draft of $500 forfeited to the United States, and the petition is 
accordingly dismissed. [Italics supplied.] 


In the present case the invitation required all bidders to submit a 
check or annual bond with their bids. The purpose of the check or 
annual bond was to insure good faith in bidding.’ The court in the 
case of United States v. Conti (C. C. A. 1), 119 F. 2d 652, 655, defined 
the term “bid security” as a deposit “required of the bidder in order 
to assure the Government of the seriousness of the bid, the deposit to be 
forfeited if the bidder should withdraw his bid before the Government 
had accepted it.” The plain terms of paragraph 11 of the General 
Conditions, quoted above, require foreiture of the bid deposit to the 
Government if a bidder withdraws his bid after opening of the bids. 

Accordingly, since Mr. Main elected to withdraw his bid after 
opening of the bids, the forfeiture of his bid deposit to the Government 
is mandatory under the conditions of the bid. 


(B-67908) 


COMPENSATION—DOUBLE—RETIRED ARMY OFFICER 
EMPLOYED BY PANAMA CANAL 


A retired Army officer employed by the Panama Canal is entitled, without regard 
to the general dual compensation restrictions of section 212 of the Economy 
Act of June 30, 1932, as amended, to have his retired pay and compensation 
rights determined in accordance with the specific provisions of section 4 of 
the Panama Canal Act, as amended, authorizing, in effect, the payment of 
full retired pay to retired commissioned officers holding offices or positions 
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with the Panama Canal by providing for the deduction of the amount of 
retired pay from civilian compensation. 


Assistant Comptroller General Yates to Col. Carl Witcher, U. S. Army, Feb- 
ruary 10, 1948: 

By indorsement of the Office of the Chief of Finance, dated July 8, 
1947, there was transmitted to this Office your letter of June 12, 1947, 
enclosing a voucher and related papers covering the claim of Brigadier 
General Frank J. McSherry, U. S. Army, retired, for retired pay for 
the period January 2, 1947, to June 30, 1947, during which period, and 
subsequently, the officer held a temporary position with the Panama 
Canal. You indicate that you have some doubt respecting the appli- 
cability of section 4 of the Panama Canal Act of August 24, 1912, and 
section 212 of the Economy Act of June 30, 1932, in such cases of retired 
military personnel employed by the Panama Canal, and you request 
that you be advised as to the correct method of making payment of 
retired pay in the case of Brigadier General McSherry in the event it 
is held that such payment is authorized. 

The provisions of section 4 of the Panama Canal Act of August 24, 
1912, 37 Stat. 561, and related provisions of the act of March 12, 1928, 
45 Stat. 310 (which, in effect, amended the said section 4), were incor- 
porated, without any substantial change, in the Canal Zone Code 
established by the act of June 19, 1934, 48 Stat. 1122. See sections 
5, 6, 81 and 82, title 2, of such code. The said provisions are, in 
pertinent part, as follows (quoting from 48 U. S. C. 1305 and 1305a.) : 


The President is authorized to govern and operate the Panama Canal and 
govern the Canal Zone, or cause them to be governed and operated, through a 
governor of the Panama Canal and such other persons as he may deem com- 
petent to discharge the various duties connected with the care, maintenance, sani- 
tation, operation, government, and protection of the canal and Canal Zone. 
If any of the persons appointed or employed as aforesaid shall be persons in the 
military or naval service of the United States, the amount of the official salary 
paid to any such person shall be deducted from the amount of salary or compen- 
— provided = or which shall be — under the terms of this section. * * 


> * >. * 


Section 1305 of this title shall not be aninai as requiring the deduction of the 
retired pay or allowances of any retired warrant officer or enlisted man of the 
Army, Navy, Marine Corps, or Coast Guard, or the training pay, retainer pay, or 
allowances of any warrant officer or enlisted man of the reserve forces of the 
Army, Navy, Marine Corps, or Coast Guard, from the amount of the salary or com- 
pensation provided by or fixed under the terms of said section. 


Section 212 of the Economy Act of June 30, 1932, 47 Stat. 406, as 
amended, 5 U.S. C. 59a, is as follows: 


(a) After June 30, 1932, no person holding a civilian office or position, ap- 
pointive or elective, under the United States Government or the municipal gov- 
ernment of the District of Columbia or under any corporation, the majority of 
the stock of which is owned by the United States, shall be entitled, during the 
period of such incumbency, to retired pay from the United States for or on account 
of services as a commissioned officer in any of the services mentioned in Title 37, 
at a rate in excess of an amount which when combined with the annual rate 
of compensation from such civilian office or position, makes the total rate from 
both sources more than $3,000; and when the retired pay amounts to or exceeds 
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the rate of $3,000 per annum such person shall be entitled to the pay of the 
civilian office or position or the retired pay, whichever he may elect. As used in 
this section, the term “retired pay” shall be construed to include credits for all 
service that lawfully may enter into the computation thereof. et 

(b) This section shall not apply to any person whose retired pay, plus civilian 
pay, amounts to less than $3,000: Provided, That this section shall not apply to 
regular or emergency commissioned officers retired for disability incurred in 
combat with an enemy of the United States or for disabilities resulting from 
an explosion of an instrumentality of war in line of duty during an enlistment 
or employment as provided in Veterans Regulation Numbered 1 (a), part I, 
paragraph I. 


In your letter it is stated that: 


Brigadier General McSherry was placed on the retired list effective 31 October 
1946 by reason of physical disability incident to the service under the provisions 
of Revised Statute 1251, the disability not being the result of wounds received 
in combat or as a result of an explosion of an instrumentality of war. 

It is well settled that a retired officer of the Army remains an officer 
of the United States and a member of the military service after his 
retirement. 12 Comp. Gen. 531, 533; 15 id. 1099, 1102; 16 zd. 47, 48; 
23 id. 272, 274; id. 284,286. Moreover, by enacting the act of March 12, 
1928, supra—providing that section 4 of the Panama Canal Act shall 
not be construed as requiring the deduction of the retired pay of any 
retired warrant officer or enlisted man from the amount of his salary 
or compensation for service under the Panama Canal—the Congress 
tacitly recognized the applicability of the salary deduction provisions 
of the said section 4 to retired commissioned officers and sanctioned 
the continued applicability of such provisions to such officers. 

In decision of this Office to the Governor of the Panama Canal, 
9 Comp. Gen. 221, 222, rendered on November 23, 1929, prior to the 
enactment of section 212 of the Economy Act, supra, it was stated: 

Section 4 of the Panama Canal act and the similar provision in the preceding 
act of June 28, 1902, 32 Stat. 481, have been uniformly construed to require the 
deduction of the retired pay of officers of the Army or Navy employed under 
the Panama Canal. 

The provisions of section 212 of the Economy Act of June 30, 1932, 
as amended, supra, are general in nature and, as to cases not specifi- 
cally excepted therefrom by law, require a reduction in the retired pay 
of any person, not retired for disability resulting from a specified 
cause, who is entitled to such retired pay on account of services as a 
commissioned officer and who holds a Federal (or District of Colum- 
bia) civil office or position if his rate of retired pay is less than $3,000 
per annum and the annual rate of such retired pay plus the annual 
rate of his civilian compensation exceeds $3,000. With respect to 
cases in which the annual rate of retired pay is $3,000 or more, the said 
provisions authorize an election between the civilian compensation and 
the retired pay. 

The other statutory provisions quoted above are specific in nature 
and, with respect to commissioned military or naval personnel holding 
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offices or positions with the Panama Canal, such provisions, in effect, 
authorize the payment of the full military or naval active duty pay 
or retired pay by providing for the deduction of the amount of such 
pay from the salary or compensation payable by the Panama Canal. 
In addition, such specific provisions, having been included in the Canal 
Zone Code established by the act of June 19, 1934, supra, were con- 
sidered by the Congress and continued in the statutes two years after 
the enactment of section 212, supra. 

It is a settled principle of statutory construction that a specific 
statutory provision covering a given subject matter will prevail over 
general language of the same or another statute which might otherwise 
prove controlling. In other words, to the extent of any irreconcilable 
conflict between a general provision and a specific provision, the gen- 
eral provision must yield to the specific provision and operate only 
upon such cases as are not within the scope of the specific provision. 
See 26 Comp. Gen. 561, 563, 564, and authorities cited therein. See, 
also, 50 Am. Jur. 562-565, sections 561-563. 

It seems evident that the provisions of section 212, as amended, 
supra, and the compensation deduction provisions of the Panama 
Canal Code, supra, may not both be followed in the cases of retired 
officers who are employed by the Panama Canal. 

Accordingly, it is held that Brigadier General McSherry’s retired 
pay and compensation rights are for determination in accordance with 
the pertinent provisions of the Canal Zone Code, supra, and without 
regard to the provisions of section 212 of the Economy Act, as 
amended. 

With respect to your request as to the method of making payment 
of retired pay in the case of Brigadier General McSherry, it appears 
that he may have received the entire amount of the compensation of 
his office or position with the Panama Canal for the period covered by 
the above-mentioned voucher, and thereafter. If he has so received 
his full civilian compensation for any period or periods, it will be 
necessary to take appropriate action to adjust the matter so as to reim- 
burse the appropriation charged with such civilian compensation in 
the amount of the retired pay for such period or periods. Hence, the 
said voucher will be retained for treatment as a claim, the matter will 
be developed, and appropriate action thereon will be taken by this 
Office. 


(B-72159) 


CHECKS—FORGERIES—RECLAMATION—ERRONEOUS CHECK 
DELIVERIES—NAME SIMILARITY 


Where, through administrative inadvertence, a Government salary check drawn 
to the order of a payee by given name and surname, followed by the abbrevia- 








Sas 





Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 443 


tion “Jr.,” erroneously was delivered to a person having the same last and 
tirst name as the intended payee, except for the inclusion of a middle initial 
and without the abbreviation “Jr.,” the cashing bank was chargeable with 
notice that the erroneous recipient for whom it cashed the check upon his 
written endorsement was not the intended payee, and must be held liable 
for the amount of the check. 


Acting Comptroller General Yates to the Treasurer of the United States, Feb- 
ruary 10, 1948: 


Reference is made to your letter of December 12, 1947, A 416 EFM, 
relative to the negotiation of check No. 162,595, dated October 31, 
1946, in the amount of $106, drawn by Roy J. Caperton, symbol 210,152, 
to the order of James Fisher, Jr. 

The records show that the check was issued on account of salary due 
James Fisher, Jr., of 8481 Oak Park Boulevard, Ferndale 20, Michi- 
gan, as an employee of the War Department, Ordnance Department, 
Detroit Arsenal, Center Line, Michigan, but that, through inadvert- 
ence, it was mailed to 2216 Newton, Detroit 11, Michigan, where it 
was received by one James H. Fisher, a former employee of the arsenal, 
who cashed the same at The Detroit Bank, Detroit, Michigan. The 
negotiator alleges that he believed he had some additional salary 
due and negotiated the check in the understanding that he was en- 
titled to its amount. However, report of the Detroit Arsenal dated 
November 8, 1946, indicates that there is no salary due James H. 
Fisher, from which adjustment may be made. When interviewed by 
an agent of the U. S. Secret Service, the negotiator indicated he was 
not regularly employed but would make every effort to repay the 
amount of the check in installments and $20 has been recovered in 
small payments to date. The cashing bank states that it negotiated 
the check for one James Fisher residing at 2216 Newton, Detroit 11, 
Michigan, and, in a letter dated February 7, 1947, relative thereto, it 
contends as follows: 

* * * Since this information agrees with the name and address of the 
payee mentioned on the check, there was evidence that the person presenting 
it was the intended payee and as a result of it there can be no claim of forgery 
of endorsement and, therefore, no liability on the part of The Detroit Bank. 

The file indicates that the intended payee borrowed $100 from the 
Post Civilian Welfare Fund Council, Detroit Arsenal, on November 
1, 1946, presumably, in order to tide him over until he received the 
proceeds of the involved check. On November 26, 1947, the Custodian 
of the Welfare Fund requested repayment of the amount, in view of 
which expedited action to pay the intended payee the amount has 
been requested on his behalf by the Service Officer, Oakland County 
Council of Veterans, 111 South Troy Street, Royal Oak, Michigan. 

Under these circumstances, you request advice as to whether recla- 
mation proceedings may be abandoned and whether this Office will 
take appropriate action to settle the claim of the rightful payee. 
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You further request information as to the disposition to be made of 
the sum of $20 recovered from the negotiator and of such moneys as 
may in the future be received from that source. 

The check was issued to James Fisher, Jr. The abbreviation “Jr.” 
after a person’s name is commonly used to denote “junior” and where 
a check is drawn to James Fisher, Jr., the intention clearly was to pay 
such amount only to James Fisher, Junior, no reason being apparent 
as to why the abbreviation “Jr.” should not be regarded as part of 
the name of the intended payee. Where a bank cashes a check drawn 
to James Fisher, Jr., for a person other than the intended payee—the 
negotiator’s correct name appearing to be James H. Fisher, and, there- 
fore, not identical to that of the intended payee—the endorsement of 
the erroneous negotiator appears to constitute a forgery and to confer 
on the bank no right or title to the check. See section 23, Negotiable 
Instruments Law; Fulton National Bank of Atlanta v. United States, 
107 F. 2d 86. Moreover, it appears to be established that, where a 
check is received by a person having the identical name as the in- 
tended payee, his endorsement thereof, if not technically a forgery, 
is at least spurious and false and inoperative to transfer title thereto. 
United States v. National City Bank of New York, 28 F. Supp. 144, 
147; Thomas v. First National Bank, 105 Miss. 500, 39 L. R. A. (N. S.) 
255; and Beattie v. National Bank of Illinois, 174 Tl. 571, 51 N. E. 601, 
Hence, where a Government check is received and negotiated by a 
person other than the intended payee, even though the recipient bears 
the same name as the intended payee, it has been held that the Gov- 
ernment has the right to refuse payment of the said check when 
presented to it, or to reclaim its amount if paid, unless the Gov- 
ernment is precluded from setting up the forgery or lack of authority 
of the negotiator to have endorsed the check by negligence on the 
part of the administrative office in forwarding the check to the wrong- 
ful payee and the endorser could not by reasonable diligence have 
ascertained that the wrongful endorser did not have any right to the 
check. 26 Comp. Gen. 834. In the instant case, it appears that the 
bank was chargeable with notice that the person for whom it cashed 
the check, James H. Fisher, was not the James Fisher, Jr., for whom 
the check was intended. Having paid its amount to a person who did 
not bear the identical name of the intended payee, the bank failed in 
its duty to ascertain the true individual for whom the check was 
intended and, failing in its duty, it must be held liable and the aban- 
donment of reclamation proceedings is not authorized but such pro- 
ceedings should be continued until the full amount of the check is 
recovered, either through the banks or from the wrongful negotiator. 

Since the intended payee appears to be in no way at fault in the mis- 
direction and subsequent erroneous negotiation of the check, and as no 
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reason is apparent why he should be denied the use of the funds ap- 
parently due him pending completion of recovery of the amount of 
the check, I have, by letter of today to the Secretary of the Army, 
authorized the issuance of another check to him, if it is administra- 
tively determined that he is still entitled to the amount thereof. In 
view of such action, the amount of $20 recovered from the wrongful 
negotiator and the balance of the amount of the check when recov- 
ered—either through reclamation proceedings or by direct refund of 
the negotiator—should be deposited to the credit of Roy J. Caperton, 
symbol 210,152, and the Audit Division of this Office should be advised 
when such action is accomplished so that appropriate action may be 
taken in regard to the disbursing officer’s account involved. 
The reclamation file and check are returned herewith. 


(B-73249) 


APPROPRIATIONS—FISCAL YEAR—SETTLEMENTS UNDER 
FEDERAL TORT CLAIMS ACT 


Under section 403 of the Federal Tort Claims Act, which, in providing for the 
administrative adjustment of tort claims, did not appropriate funds or 
authorize the use of general appropriations theretofore made for the payment 
of such claims, but merely provided for the use of appropriations “that may 
be made,” only the appropriation current at the time the Government’s lia- 
bility with respect to a tort claim finally is determined is the one obligated 
for and chargeable with the amount of the settled claim. 27 Comp. Gen. 237, 
amplified. 

Funds appropriated to the Navy Department for use in settling tort claims cog- 
nizable under the repealed provisions of the act of December 28, 1945, may 
be regarded as available until July 1, 1948, for the payment of claims under 
the superseding provisions of the Federal Tort Claims Act in the same manner 
as under the 1945 act, on the basis of obligation at the time such liabilities 
accrued. 

Funds originally appropriated to the Navy Department for the payment of tort 
claims under the repealed provisions of the act of December 28, 1945, may be 
used until July 1, 1948, to pay for pain and suffering and allied elements of 
damage compensable only under the superseding provisions of the Federal 
Tort Claims Act. 


Acting Comptroller General Yates to the Secretary of the Navy, February 
948: 


Reference is made to your letter of January 29, 1948, concerning 
decision of October 23, 1947, B-70113 (27 Comp. Gen. 237), in which 
it was held that the appropriation current at the time the head of a 
Federal agency finally determines the Government’s liability with re- 
spect to a claim under section 403 (a) of the Federal Tort Claims Act, 
60 Stat. 842, as amended by the act approved August 1, 1947, Public 
Law 324, 80th Congress, is the appropriation obligated for and 
chargeable with the amount of the settled claim. 

You request that the said decision either (1) be modified to permit 
alternative payment from the appropriation current at the time the 
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cause of action arose, or (2) that its application to the Department of 
the Navy be deferred until the commencement of the next fiscal year 


on July 1, 1948. As a basis for such request, it is stated, in part, as 
follows: 


The Navy Department has heretofore paid tort claims, under the autkurity 
granted by the act of December 28, 1945 (59 Stat. 662, 31 U. 8. C. 223d (Supp. 
1946), and the act of July 11, 1919 (41 Stat. 132, 34 U. S. C. 600), from the 
available appropriations current at the time the cause of action arose. This 
procedure was predicated upon prior decisions of the Comptroller General, and 
supported by the generally accepted legal theory that the obligation of a tort- 
feasor to respond in damages accrues at the time of the tort, rather than at the 
time any dispute as to the existence or extent of that obligation is settled by 
competent authority. 

In the decision of October 23, 1947, it is stated that “there is no obligation on 
the part of the United States for the payment of any amount on a claim covered 
by * * * [Section 403 (a) of the Federal Tort Claims Act] until a final de- 
termination of the Government’s liability is made by the person authorized to do 
so thereunder * * *.” It is also noted that your decision terms the authority 
of the head of each Federal agency under the Federal Tort Claims Act as “dis- 
cretionary.” The word “discretionary” was not used by the Congress in the Act 
itself. It is submitted that the Congress intended an obligation on the part of 
the Government to arise at the time of the tortious act of its agent, irrespective 
of any discretionary action of the head of the Federal agency concerned. A defi- 
nite cause of action was given to the claimant, arising at the time of the tort, and 
suit may be brought to enforce that cause of action in the courts without regard 
to the administrative machinery set up in an effort to effect a more expeditious 
and less expensive settlement. In Section 420 of the Act, the Congress provided 
that any claim would be barred unless presented administratively or unless suit 
was filed “within one year after such claim accrued.” In Section 408 (a), the 
date of accrual of a claim was made a factor in determining what claims were 
to be cognizable under the Act. If a claim accrues and there exists a cause of 
action against the Government, there must also be a corresponding obligation on 
the part of the Government, arising at the same moment, to respond in damages. 

* a * aa ” * * 

It is generally recognized that a cause of action accrues to the injured party 
at the time of the tort ; that any statutory limitation period on the right of action 
runs from the time of the tort ; that the measure of property damage is determined 
as of the time of the tort (United States v. St. Anthony R. Co., 192 U. 8. 524 
(1904) ) ; and that interest on the value of property injured, lost, or destroyed, 
running from the time the injury occurred, may be awarded as an item of dam- 
ages (The El Monte, 252 Fed. 59 (C. C. A. 5th 1918), cert. denied, 248 U. S. 573 
(1918) ; Clarke v. Eureka County Bank, 123 Fed. 922 (C. C. Nev. 1903), aff’d, 130 
Fed. 325 (C. C. A. 9th 1904), cert. denied, 195 U. S. 631 (1904) ; Arkansas Valley 
Land and Cattle Co. v. Mann, 130 U. S. 69 (1889)). In the El Monte case, supra, 
the court said: “As the party responsible for the damages resulting from the col- 
lision became liable when it occurred, interest on the amount of such damages, if 
not then paid, was allowable from that date.” The Congress, in enacting the 
Federal Tort Claims Act, recognized that the obligation on the part of a tort- 
feaser to respond in damages arose at the time of the tort in such a fashion as to 
render the tort-feaser liable for interest from that time. In Section 410 (a) of 
the Act, the Congress expressly reserved sovereign immunity in this regard in 
the following words: “* * * the United States shall be liable in respect of 
such claims to the same claimants, in the same manner, and to the same extent 
as a private individual under like circumstances, except that the United States 
shall not be liable for interest prior to judgment * * *.” (Italics supplied.) 

* * * * ” * - 

The theory of appropriation availability represented by decision B-70113 of 
October 23, 1947, may have a seriously adverse effect upon the Navy Department. 
Prior to the enactment of the Federal Tort Claims Act, the Navy Department had 
authority to settle tort claims under the act of December 28, 1945 (59 Stat. 662, 
31 U. S. C. 223d (Supp. 1946) ), making applicable to the Navy Department the 
provisions of the act of July 3, 1943 (57 Stat. 372, 31 U. S. C. 223b (Supp. 1946) ), 
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as amended. The act of December 28, 1945, made any appropriation available 
to the Navy Department further available for the payment of such claims. This 
provision for the payment of claims was continued by Section 111 of the “Gen- 
eral Provisions” of the Naval Appropriation Act for 1947 (60 Stat. 481, 497). 

In the 1948 Naval Appropriation Act, under the heading “Miscellaneous Ex- 
penses,” however, a $200,000 limitation was placed on the amount appropriated 
for the payment of claims determined and settled pursuant to the Federal Tort 
Claims Act * * * 


¢ ¢ '* the Navy Department has already exceeded the $200,000 limitation 
by paying many claims which accrued in prior years, If this decision remains 
unmodified, it will be necessary for the Navy Department, for the balance of the 
current fiscal year, to certify to your office for reporting to Congress under the 
provisions of 31 U. 8S. C. 714 all claims hereafter settled. It is submitted that it 
was not the intent of the Congress, in introducing the $200,000 limitation on Navy 
Federal Tort Claims Act funds, to bring about this result. To do so would com- 
pletely defeat the principal objectives of the Congress in providing for adminis- 
trative settlement under the Federal Tort Claims Act—to wit, the speedy and 
economical adjudication and settlement of small claims, and the relief of Congress 
from the burden of considering such claims. 

The basic premise of your contention—that where a cause of action 
accrues, there immediately comes into existence a corresponding liabi!- 
ity to respond in damages, and that such is the case under the Federal 
Tort Claims Act—is not inconsistent with the rule that an appro- 
priation obligation does not arise under section 403 (a) of the said 
act, 60 Stat. 843, until an award actually is made. Different pro- 
cedures are provided under the act for discharging the liability of the 
United States, depending upon whether awards are made (1) by the 
head of a Federal agency, his designee for the purpose, and the At- 
torney General, or (2) by the United States district courts. Section 
403 (c), 60 Stat. 843, provides that awards by the head of a Federal 
agency or his designee under section 403, and compromise awards by 
the Attorney General pursuant to section 413, 60 Stat. 845, “shall be 
paid by the head of the Federal agency concerned out of appropria- 
tions that may be made therefor,” whereas section 411, 60 Stat. 844, 
provides that “the same provisions * * * for payment of judg- 
ments, shall be applicable as in cases brought in the United States 
district courts under the Act of March 3, 1887 (24 Stat. 505).” Hence, 
unless or until award is made by the head of a Federal agency, his 
designee, or the Attorney General, there not only is lacking a definite 
commitment, but there can be no assurance that the liability ever 
will constitute an obligation against a departmental appropriation. 

I am not unaware of the settled rules of law with respect to the 
accrual of rights and the incurrence of liabilities, or of the time an 
appropriation is obligated under varying circumstances. But what 
your letter overlooks, and what prevents the application here of 
those settled rules, without modification, is that the Federal Tort 
Claims Act established an entirely new liability, and activity with 
respect to the Federal Government generally. It did not make appro- 
priations for the payment of such claims nor did it authorize the use 
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of appropriations theretofore made for general purposes for the 
payment of tort claims. It merely authorized the use of appropri- 
ations “that may be made” for the payment of such claims. While 
the Navy Department and several other agencies theretofore had 
authority to settle and pay certain tort claims, the vast majority of the 
Federal establishments did not. Nevertheless, so far as the Federal 
Tort Claims Act, and appropriation acts making funds available 
for the payment of tort claims be involved, obviously one rule must 
apply—not one rule for the Navy Department and another rule for 
some other agency. 

You will note that under section 403 of the subject act authority is 
granted to settle tort claims accruing on and after January 1, 1945, 
although the act was not approved until August 2, 1946, and most of 
the agencies of the Government did not receive appropriations to pay 
tort claims until the fiscal year 1948—July 1, 1947. Under the rule 
you advance claims which accrued on and after January 1, 1945, and 
prior to July 1, 1947, could not be paid out of those appropriations. 
In fact they could not now be paid, without supplemental appropria- 
tions specifically referring to prior years, as there has not been called 
to my attention any agency which received express authority, in an 
appropriation act, to pay tort claims accruing on and after January 
1, 1945. 

However, and although modification of the decision of October 23. 
1947, to permit alternative payment from the appropriation current 
at the time the cause of action arose would not be proper under the 
circumstances, the peculiar situation confronting the Department of 
the Navy with respect to funds available to pay tort claims will be 
recognized. As is indicated by the statements in your letter, no funds 
were made available to the Department specifically for the payment 
of claims under the Federal Tort Claims Act prior to the fiscal year 
1948, although funds had been made available for carrying out the 
provisions of the act of December 28, 1945, 59 Stat. 662, covering 
approximately similar cases. At the same time, following the reason- 
ing adopted in 26 Comp. Gen. 149, it is reasonable to regard the latter 
funds as being available for the payment of claims under the super- 
seding Federal Tort Claims Act in the same manner as under the 
earlier legislation. Under the circumstances, this Office will not be 
required to object to their use until July 1, 1948, where otherwise 
proper, for the purpose of discharging tort liabilities on the basis of 
obligation at the time such liabilities accrued. 

Your further request for advice as to whether the funds originally 
appropriated for the payment of tort claims under the act of December 
28, 1945, may be used until July 1, 1948, to pay for pain and suffering 
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and allied elements of damage compensable only under the Federal 
Tort Claims Act, in accordance with present practice, is answered in 
the affirmative. 26 Comp. Gen. 149. 


(B-72391) 


COMPENSATION—DOCTORS, DENTISTS, AND NURSES OF VETERANS’ 
ADMINISTRATION—SALARY ADJUSTMENT AS CONSTITUTING ALLO- 
CATION OR REALLOCATION 


Any change in the salary rates paid to doctors, dentists, or nurses in the Depart- 
ment of Medicine and Surgery, Veterans’ Administration, pursuant to the 
act of January 3, 1946, and regulations thereunder, which is based upon a 
reappraisal of the current value of a particular individual's services rather 
than upon the changed responsibilities and duties attaching to a position, 
need not be regarded as an allocation or reallocation of a position to a 
higher grade or the creation of a new position within the meaning of section 
400 of the Second Deficiency Appropriation Act, 1947, such as would preclude 
the payment of the increased costs resulting from such salary changes. 


Acting Comptroller General Yates to the Administrator of Veterans’ Affairs, 
February 11, 1948: 


Consideration has been given a letter dated December 29, 1947, 
signed by the Acting Administrator, as follows: 


I have the honor to refer to the Second Deficiency Appropriation Act, 1947, 
Section 400 of which provides that: 

“No appropriation or fund made available by this or any other appropriation 
Act to the executive departments and establishments including corporations, for 
personal services shall be available to pay any increased cost resulting from the 
allocation or reallocation hereafter of a position to a higher grade, or resulting 
from the creation of a new position, if such increased cost would result in an 
increase in the total obligations on an annual basis under such appropriation 
or fund: Provided, That this prohibition shall not apply to the initial creation 
of positions to carry out new programs or functions for which specific appropria- 
tions are made available.” 

The question has arisen as to the effect of this provision on personnel in the 
Department of Medicine and Surgery of the Veterans’ Administration. Appoint- 
ments and promotions of doctors, dentists, and nurses in this Department are 
based upon the qualifications of the individuals concerned. Pay ranges are pro- 
vided in several grades as outlined in Section 7 of the Statute; but in grading 
doctors, dentists, and nurses, positions are not set up as in the classified Civil 
Service with the grade determined by the duties assigned to the particular 
position. The grade given is determined by the qualifications of the person and 
the quality of professional service rendered. Basic emphasis centers upon 
qualifications of the employee and not upon a “position.” Although Section 7 
does use the word “positions” in connection with grades and pay ranges, it is 
submitted that it is not used in the same sense as the word “positions” in the 
classified Civil Service. 

For your information, the following is quoted from Veterans’ Administration 
Manual M4-3, Appendix A (Appointments and Other Personnel Matters Pertaining 
to ee Dentists and Nurses, Department of Medicine and Surgery), 
page 85: 

“4. Promotions.—a. Promotions of doctors of medicine, dentists, and nurses 
will be made and based upon the high quality of professional service rendered in 
accordance with current directives, after examination is given in accordance with 
regulations prescribed by the Administrator except for time with-in-grade pro- 
motions. Promotions, other than automatic with-in-grade, will be recommended 
by the Chief Medical Director following: 
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“(1) High standard of performance of service and satisfactory completion of 
professional examinations demonstrating ability to perform the duties and respon- 
sibilities of a higher grade position, as determined by Promotion Boards estab- 
lished by the Chief Medical Director, in accordance with current directives. 

“(2) Conformity with physical standards established by the Chief Medical 
Director as determined by physical examination. 

Your decision is requested as to whether Section 400, Public. Law 76, 80th 
Congress, is applicable to promotions in the Department of Medicine and Surgery 
or whether, in view of the general intent of Congress in the enactment of Public 
Law 293, 79th Congress, to provide a complete medical and hospital service for the 
Veterans Administration without regard to the principles embodied in the Classi- 
fication Act, as amended, the promotion regulations promulgated under Public 
Law 293, 79th Congress, may be applied without reference to said Section 400. 
Your immediate advices will be appreciated. 


In addition to the regulations quoted in the letter, supra, there are 
for noting the provisions of sections 4 (a), 6 (a), 6 (c),6 (d),7 (a), 
10 (a), 10 (d), and 15, of the act of January 3, 1946, 59 Stat. 675, 676, 
677, 678, 679, establishing the Department of Medicine and Surgery 
in the Veterans’ Administration, as follows: 


Sec. 4. There shall be appointed by the Administrator additional personnel 
as he may find necessary for the medical care of veterans, as follows: 

(a) Doctors, dentists, and nurses; 

* * = + * * 

Sec. 6. (a) Appointments of doctors, dentists, and nurses shall be made only 
after qualifications have been satisfactorily established in accordance with 
regulations prescribed by the Administrator, without regard to civil-service 
requirements. 

* * ” * s * e 

(c) Promotions of doctors, dentists, and nurses shall be made only after exami- 
nation given in accordance with regulations prescribed by the Administrator. 
Automatic promotions within grade may be made in increments of the minimum 
pay of the grade in accordance with regulations to be prescribed by the 
Administrator. 

(d) Doctors, dentists, and nurses in the present Medical Service shall be 
continued in their present positions until the Administrator shall have determined 
their qualifications as provided in subsection (a) of this section. 

* * * * a * - 

Sec. 7. (a) The grades and per annum full-pay ranges for positions provided in 
subsection (a) of section 4 of this Act shall be as follows: 


MEDICAL SERVICE 


Chief grade, $8,750 minimum to $9,800 maximum. 

Senior grade, $7,175 minimum to $8,225 maximum. 
Intermediate grade, $6,230 minimum to $7,070 maximum. 
Full grade, $5,180 minimum to $6,020 maximum. 
Associate grade, $4,300 minimum to $5,180 maximum. 
Junior grade, $3,640 minimum to $4,300 maximum. 


DENTAL SERVICE 


Senior grade, $7,175 minimum to $8,225 maximum. 
Intermediate grade, $6,230 minimum to $7,070 maximum. 
Full grade, $5,180 minimum to $6,020 maximum. 

Associate grade, $4,300 minimum to $5,180 maximum. 
Junior grade, $3,640 minimum to $4,300 maximum. 


NURSING SERVICE 


Assistant Director, $5,180 minimum to $6,020 maximum. 
Senior grade, $4,300 minimum to $5,180 maximum. 
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Full grade, $3,640 minimum to $4,300 maximum. 
Associate grade, $2,980 minimum to $3,640 maximum. 
Junior grade, $2,320 minimum to $2,980 maximum. 
= ok * * * * a 


Sec. 10. (a) The Chief Medical Director, under such regulations as the Ad- 
ministrator shall prescribe, shall from time to time appoint boards to be known 
as disciplinary boards, each such board to consist of not less than three nor 
more than five employees, senior in grade, of the Department of Medicine and 
Surgery, to determine, upon notice and fair hearing, charges of inaptitude, in- 
efficiency, or misconduct of any person employed in a position provided in sub- 
section (a) of section 4 of this Act. 


* * x * * * * 


(d) A disciplinary board, when in its judgment charges are sustained, shall 
recommend to the Administrator suitable disciplinary action, within limitations 
prescribed by the Administrator, which shall include reprimand, suspension with- 
out pay, reduction in grade, and discharge from the Department of Medicine and 
Surgery of such person. The Administrator shall either approve the recommen- 
dation of the board, approve such recommendation with modification or excep- 
tion, approve such recommendation and suspend further action at the time, or 
disapprove such recommendation. He shall cause to be executed such action 
as he approves. The decision of the Administrator shall be final. 


* * * * * * * 

Sec. 15. The Chief Medical Director with the approval of the Administrator, 
unless specifically otherwise provided, shall promulgate all regulations necessary 
to the administration of the Department of Medicine and Surgery and consistent 
with existing law, including regulations relating to travel, transportation of 
household goods and effects, and deductions from pay for quarters and sub- 
sistence ;-and to the custody, use, and preservation of the records, papers, and 
property of the Department of Medicine and Surgery. 

When these statutory provisions are considered as a whole, and as 
indicated in the letter and regulations quoted therein, supra, it appears 
that irrespective of any reference to “positions” that word is not used 
in the same sense that it is used in the classified Civil Service gener- 
ally. There actually is no classification of positions under the act, 
supra, based upon the duties and responsibilities attached thereto. 
Rather, it appears that the word, “positions”, is used in the sense of 
salary grades for the medical, dental, or nursing services which grades 
actually are personal to the doctors, dentists and nurses appointed 
for service in the Department of Medicine and Surgery. That is to 
say, the compensation grade attained by any doctor, dentist, or nurse 
is attained because of personal qualifications and is not dependent upon 
the actual performance of duty in any particular “position” as that 
term is understood, generally. Any change in compensation is based 
upon a reappraisal of the current value of the particular individual’s 
services rather than upon the changed responsibilities and duties 
required in a particular job of work. Under such circumstances it is 
concluded that any change in the salary rate paid to any particular 
doctor, dentist, or nurse in the Department of Medicine and Surgery 
in the Veterans’ Administration would not be based upon all alloca- 
tion or reallocation of a position to a higher grade or the creation of 
a hew position within the meaning of section 400 of the Second De- 
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ficiency Appropriation Act, Public Law 76, approved May 26, 1947, 
61 Stat. 118. 
The question presented is answered accordingly. 


(B-73381) 


MARITIME COMMISSION—OPERATING-DIFFERENTIAL SUBSIDIES— 
LONG-TERM AGREEMENT AUTHORITY 


The United States Maritime Coramission being specifically authorized by section 
603 (a) of the Merchant Marine Act of 1936, as amended, to enter into 
operating-differential subsidy agreements for periods not to exceed 20 years, 
the Anti-Deficiency Act (section 3679, Revised Statutes), prohibiting the in- 
volvement of the Government in any contract or obligation for the future 
payment of money in excess of appropriations unless authorized by law, is 
not a bar to the execution by the Commission of long-term operating-dif- 
ferential subsidy agreements. 

Other than to limit the sum that the United States Maritime Commission may 
expend in the current fiscal year under the operating-differential subsidy 
program, the provisions of the Independent Offices Appropriation Act, 1948, 
changing the fund used for the purposes of the program from a revolving 
fund—established under the authority of section 206 of the Merchant Marine 
Act of 1936, as amended—to an annual appropriation place no limitation on 
the authority of the Commission under section 603 (a) of the latter act to 
enter into long-term operating-differential subsidy agreements. 


Acting Comptroller General Yates to the Chairman, United States Maritime 
Commission, February 13, 1948: 

I have the letter dated February 4, 1948, from the Vice Chairman, 
U. S. Maritime Commission, outlining certain problems relating to the 
authority of the Maritime Commission to enter into long-range 
operating-differential subsidy agreements under authority of sub- 
section 603 (a) of the Merchant Marine Act of 1936, as amended, 49 
Stat. 2002, 46 U.S. C. 1173. This subsection provides as follows: 

If the Commission approves the application, it may enter into a contract with 
the applicant for the payment of an operating-differential subsidy determined in 
accordance with the provisions of subsection (b) of this section, for the operation 
of such vessel or vessels in such service, route, or line for a period not exceeding 
twenty years, and subject to such reasonable terms and conditions, consistent 
with this Act, as the Commission shal] require to effectuate the purposes and 
policy of this Act, including a performance bond with approved sureties, if such 
bond is required by the Commission. 

Expenditures for the operating-differential subsidy program and 
other programs carried on by the Commission are made from the con- 
struction fund established under authority of section 206, Merchant 
Marine Act of 1936, as amended, 49 Stat. 1987, 46 U. S. C. 1116, which, 
prior to the enactment of the Independent Offices Appropriation Act 
of 1948, was a revolving fund. The section establishing the fund pro- 
vided as follows: 

All sums of money now in the construction loan fund created by section 11 of 
the Merchant Marine Act, 1920, as amended, together with the proceeds of all 


debts, accounts, choses in action, and the proceeds of all notes, mortgages, and 
other evidences of indebtedness, hereby transferred to the Commission, and all of 
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the proceeds of sales of ships and surplus property heretofore or hereafter made, 
including proceeds of notes or other evidences of debt taken therefor and the 
interest received thereon, shall be deposited in the Treasury of the United States 
and there maintained as a revolving fund, herein designated as the construction 
fund, and shall be controlled and employed by the Commission in carrying out the 
provisions of this Act. All moneys received by the Commission under the pro- 
visions of titles IV, V, VI, and VII, of this Act shall be deposited in its con- 
struction fund, and all disbursements made by the Commission under authority 
of said titles shall be paid out of said fund. Further appropriations by Congress 
to replenish said fund are hereby authorized. 


The Independent Offices Appropriation Act, 1948, Public 269, 80th 
Congress, approved July 30, 1947, 61 Stat. 603, in effect changed the 
construction fund from a revolving fund to an annual appropriation 
and limited the amount that might be obligated for payment there- 
from for operating-differential subsidies during the fiscal year 1948 
to $10,000,000. This effect was accomplished by the inclusion of the 
following language: 

The construction fund established by the Merchant Marine Act, 1936, shall be 
available during the fiscal year 1948 for administrative expenses of the United 
States Maritime Commission, including personal services at the seat of govern- 
ment; printing and binding; newspapers and periodicals, not to exceed $2,000; 


purchase of one passenger motor vehicle at not to exceed $1,500; Provided, That 
the following limitations shall apply to obligations from such fund: 


* * ” + + a * 
Operating-differential subsidies, $10,000,000 ; 
+ * ~ * * s 7” 


Except as hereinbefore provided no obligation shall be incurred against such 
construction fund during the fiscal year 1948 and the expenditures from such 
fund during the fiscal year 1948 shall not exceed $208,206,774. 

The balance of such fund in addition to such amount of $208,206,774, as of June 
30, 1947, shall be carried to the surplus fund and covered into the Treasury. All 
receipts which otherwise would be deposited to the credit of such construction 
fund during the fiscal year 1948 shall be covered into the Treasury as miscel- 
laneous receipts. 

It is understood from the Vice Chairman’s letter that doubts raised 
by these provisions and the provisions of the so-called Anti-Deficiency 
Act, section 3679, Revised Statutes, 31 U.S. C. 665, may adversely affect 
the construction of vessels under the construction-differential subsidy 
provisions of Title V of the Merchant Marine Act of 1936, as amended. 
Under the provisions of that Title the purchasers of vessels are required 
to invest substantial sums of money, amounting to 50 percent or more 
of the cost of the new vessels, and it is understood operators are reluc- 
tant to undertake such large financial commitments as long as there 
is doubt as to the authority of the Maritime Commission to enter into 
long-range operating-differential subsidy agreements covering a sub- 
stantial portion of the life of the new vessel.. The letter therefore re- 
quests a decision as to the following specific questions: 

1. Whether or not, apart from any question raised by the Independent Offices 


Appropriation Act, 1948, the Commission has authority, without obtaining any 
further obligational authority, to enter into long-term operating-differential sub- 
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sidy contracts (either by way of original contracts or extension of existing con- 
tracts) which will create monetary obligations against the United States, cover- 
ing the period of sueh contracts ; and 

2. In the event that you answer question No. 1 in the affirmative, whether or 
not the enactment of the Independent Offices Appropriation Act, 1948, taking into 
account, however, the recent clarification of the intent and purpose of such Act 
as expressed by the Appropriations Committee of the House of Representatives, 
would require any modification of your views. 


The first question involves the provisions of the so-called Anti-De- 
ficiency Act, supra, which are in part as follows: 


No executive department or other Government establishment of the United 
States shall * * * involve the Government in any contract or other obliga- 
tion for the future payment of money in excess of such appropriations unless such 
contract or obligation is authorized by law. * * * All appropriations made 
for contingent expenses or other general purposes, except appropriations made in 
fulfillment of contract obligations expressly authorized by law, or for objects 
required or authorized by law without reference to the amounts annually appro- 
priated therefor, shall, on or before the beginning of each fiscal year, be so appor- 
tioned by monthly or other allotments as to prevent expenditures in one portion of 
the year which may necessitate deficiency or additional appropriations to complete 
the service of the fiscal year for which said appropriations are made * * *. 


It may be seen that the prohibition against involving the Govern- 
ment in contracts or obligations for the future payment of money in 
excess of appropriations applies only where such contracts or obliga- 
tions are not authorized by law. The Merchant Marine Act of 1936, 
as amended, specifically authorizes the Maritime Commission to enter 
into contracts for extended periods—in the case of operating-differ- 
ential subsidy agreements for periods not to exceed 20 years. It thus 
appears that the Anti-Deficiency Act is no bar to the execution by the 
Maritime Commission of long-term operating-differential subsidy 
agreements. 

With respect to the second question raised in the Vice Chairman’s 
letter, the effect of the language contained in the Independent Offices 
Appropriation Act, 1948, upon the authority of the United States Mari- 
time Commission to contract with respect to operating-differential sub- 
sidies, was considered by the Committee on Appropriations, House of 
Representatives, and, as was pointed out in said letter, that Com- 
mittee expressed itself in House Report No. 1288, dated January 30, 
1948, as follows: 

The committee is informed that there has been some disagreement between the 
Bureau of the Budget and the Maritime Commission as to the effect on the con- 
tracting powers of the Maritime Commission of the action of the Congress on 
Maritime Commission funds in connection with the 1948 act, with particular 
reference to operating-differential subsidies. The only purpose of the committee 
in its recommendation te the House was to restrict the funds of the Maritime 
Commission to an annual budget basis and thereby to secure adequate accounting 
and budgetary control. The’ language of the appropriation act followed almost 
verbatim the language reported by the Committee on Appropriations to the House 
in initiating the bill. In the drafting of such language, there was no intention 
to change—either to limit or to expand—the contracting powers of the Maritime 


Commission with respect to such subsidies except for the amount that may be 
obligated for payment during the fiscal year 1948. 
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It appears clear that the congressional intent is that the Maritime 
Commission should continue to exercise its power to enter into oper- 
ating-differential subsidy agreements under the provisions of 603 (a) 
of the Merchant Marine Act of 1936, as amended, subject only to the 
limitation that such agreements cannot be entered into during any 
given fiscal year which would obligate the Commission to the payment 
during such fiscal year of a sum in excess of that provided for the same 
period—in the fiscal year 1948, for example, the sum of $10,000,000. 

It is recognized that certain language in the 1948 appropriation 
act involved affords some basis for a contrary view. For that reason 
and in order that there may be no doubt of the congressional intent 
in connection with future fiscal year appropriations, it is suggested 
that an attempt be made to have the language clarified in the appro- 
priation acts for 1949 and subsequent fiscal years. 


(B-69826) 


' UNIFORM ALLOWANCE—ARMY RESERVE OFFICERS ORDERED 
TO ACTIVE-DUTY TRAINING 


The $250 uniform allowance authorized by section 2 of the act of December 4, 
1942, for officers of the Army of the United States “accepted for active duty,” 
may not be paid to officer members of the reserve components of the Army 
for periods of active-duty training of three months or less; however, where 
officers are accepted for active duty for periods in excess of three months, 
for training or otherwise, payment of such clothing allowance may be made, 
subject to such administrative limitations as may be imposed upon the right 
to payment. 
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Assistant Comptroller General Yates to the Secretary of the Army, February 
18, 1948: 


There has been considered your letter of September 23, 1947, re- 
; questing decision as to whether the act of December 4, 1942, 56 Stat. 
1039, authorizes payment of uniform allowances to officer members of 
the reserve components of the Army when ordered to active duty for 
: training for limited periods of time. Further—if it be held that such 
allowance is not authorized for fourteen-day training periods—deci- 
sion is requested as to whether it would be payable in the case of 
officers who are ordered to training duty for periods of thirty days, 
three months, six months, or longer. 
The act of December 4, 1942, 56 Stat. 1039, 1040, provides, in perti- 
nent part, as follows: 
' Seo. 2. Except as otherwise provided in this Act, an allowance of $250 for 
2 uniforms and equipment is hereby authorized to be paid to the following personnel 
: of the Army of the United States or any component thereof: 
(a) Any person on active duty on April 3, 1939, or thereafter accepted for 
active duty, in the grade of second lieutenant, first lieutenant, or captain, and 


entitled to the pay of the first, second, or third pay periods on April 3, 1939, or 
at the time of such acceptance for active duty; and 
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(b) Any person on active duty on April 3, 1939, or thereafter accepted for 
active duty, in any temporary or permanent grade of warrant officer (including 
any person appointed flight officer), except that of a chief warrant officer entitled 
to receive the base pay and allowances provided for officers of the fourth pay 
period. 

Sec. 3. (a) The uniform allowance authorized in section 2 hereof shall not be 
paid more than once to any person without regard to appointment in or pro- 
motion to a grade for which the allowance is authorized. 


o ” * a = = e 
Sec. 4. The uniform allowance authorized by this Act shall be payable only to 
persons now serving on active duty in the Army of the United States or who 


hereafter serve on active duty therein at any time during the period of the wars 
in which the United States is now engaged and for six months thereafter. 


It appears that the presently continuing existence and effect of such 
statute has been recognized as unaffected by legislation repealing 
various statutes enacted to be effective for the duration of the war 
or for the duration of the war and six months. See page 37, Senate 
Report 339, Part 2, dated July 1, 1947, in connection with S. J. Res. 
123, 80th Congress, in which it was stated— 


195. Provisions for uniform allowance of $250 for certain officers and warrant 


officers serving on active duty in the Army until 6 months after the present 
war. 


December 4, 1942 (56 Stat. 1039-1040, ch. 674). 
Unaffected. This provision should be retained in its present form pending 


action by the Congress on proposed legislation with respect to this subject. The 
Armed Services Committee of the Senate concurs. 


The legislative history of the statute—enacted in time of actual 
warfare when, apparently, active duty for training of reserve officers 
had been suspended—gives no definite indication of the intent of the 
Congress as to the question presented in your letter. However, the 
purpose of the legislation as explained by the War Department and by 
the legislative committee reports on the matter was to relieve officers 
of the lower pay grades from the financial burden of providing them- 
selves with the uniforms and equipment necessary in connection with 
their active duty. The matter was discussed in decision of August 16, 


1946, B-58017, in the case of Colonel Thomas R. Vague, Air Corps, 
AUS, wherein it was said: 


The act of December 4, 1942, does not provide for payment of the uniform 
allowance upon acceptance for short periods of peacetime active-duty training 
or upon completion of such short periods of peacetime active-duty training as 
was the case under the repealed act of May 14, 1940, but provides for payment 
of the uniform allowance only to officers accepted for active duty subsequent 
to April 3, 1939, in the grades and entitled to the pay of the pay periods specified, 
and who were on active duty on December 4, 1942, or who thereafter served 
on active duty in the Army of the United States during the present war and 
for six months thereafter. 

: At the time of reporting for active duty, January 21, 1942, you were serving 
in the grade of major, entitled to pay of a grade above that of the third pay 
period; and, while you may have performed short periods of active-duty training 
during the months of August, 1939, and 1940, prior to your commission as major, 


such peacetime active-duty training was not the “active duty” contemplated 
by the act of December 4,1942. * * * 
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While that decision related to “short periods” of “peacetime” active 
duty training prior to the date of the act of December 4, 1942, the 
periods involved were within the retroactively effective period of such 
act, and it was thus concluded, in effect, that the words “accepted 
for active duty” as used in such wartime statute did not comprehend 
previously completed “short periods” of active duty training. That 
view is supported by the fact that the said act of December 4, 1942, 
was primarily a substitute for the provisions of the act of March 
9, 1942, 56 Stat. 148, which, amending and supplementing the act 
of May 14, 1940, 54 Stat. 212, made a substantive distinction between 
short periods of active duty training and acceptance for active duty 
for longer periods. The act of March 9, 1942, 56 Stat. 148, 149, was 
in part as follows: 

That the Act of May 14, 1940 (Public, Numbered 511, Seventy-sixth Congress), 
be, and the same is hereby, amended to read as follows: “That officers of the 
Officers’ Reserve Corps of the Army shall be entitled to an allowance for uni- 
forms and equipment of $50 per annum upon completion, in separate fiscal 
years, of each of their first three periods of active duty training of three months 
or less, following their original appointment.” 

Sec. 2, Any person originally commissioned below the grade of major, on 
or subsequent to September 26, 1941, an officer in the Army of the United States 
or in any component thereof, except the Army Nurse Corps, from any source 
except graduates of the United States Military Academy, shall be entitled to 
an allowance of $150 for uniforms and equipment, which shall be payable, in the 
case of an officer of the Regular Army, upon acceptance of such commission, 
and in the case of other officers, when they shall have been ordered to, found 
qualified and accepted for active duty in the military service of the United 
States for a period of more than three months within three an from the date 
of, and under their respective original commissions * 

Although that act was repealed by the act of eke 4, 1942, it 
may be looked to for light on the meaning of the language used in the 
latter act. Enacted after the war had been in progress for a year and 
when the emphasis was on war service, it is understandable that no 
specific provision was made in the act of December 4, 1942, for short 
periods of active duty training, as in the prior statutes. Officers 
ordered to short periods of active duty training, more usually in the 
summer months, are not required to be fully outfitted with uniforms, 
service clothing, and equipment, as in the case of officers on extended 
active duty, and prior statutes provided an allowance of not more than 
$50 a year for such short periods. On the other hand, section 2 of 
the act of March 9, 1942, provided an allowance of $150 for officers 
accepted for active duty “for a period of more than three months.” It 
seems clear that the $250 allowance authorized by section 2 of the act of 
December 4, 1942, for officers “accepted for active duty” was intended 
as a substitute for the allowance of $150 authorized by section 2 of the 
act of March 9, 1942, for officers “accepted for active duty” for a period 
of more than three months and not as a substitute for the repealed $50 
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allowance authorized by section 1 of the act for “active duty training 
of three months or less.” In view of such definite distinction made in 
the act of March 9, 1942, I think the conclusion is required that the 
words “accepted for active duty” in the act of December 4, 1942, author- 
izing the $250 allowance, did not contemplate a period of prospective 
active duty (at least for training) less than the minimum period fixed 
for the $150 allowance by the superseded act, that is, a period of more 
than three months. 

On that basis, you are advised that payment of the $250 allowance 
under the act of December 4, 1942, may not be viewed as authorized 
for periods of active duty training of three months or less but that, 
while the matter is not wholly free from doubt, this Office will not be 
required to object to payments of such allowance, if otherwise correct, 
in cases where officers are accepted for active duty for periods in excess 
of three months, for training or otherwise. It is to be noted in that 


connection that the act authorizes rather than directs payment of the’ 


allowance, so that the right to payment may be viewed as subject to 
such administrative limitations as may be imposed with respect to situ- 
ations where uniforms may not be required or where uniform require- 
ments are not met. 

In view of the explanation set forth in your letter respecting the 
administration of the act subsequent to the termination of hostilities 
and prior to the directive of September 4, 1947, by your Department 
suspending payments pending a clarification of the matter, you are fur- 
ther advised that any payments of the allowance, otherwise correct, 
which may have been made prior to the date of such directive will not 
be questioned in the accounts of the disbursing officers concerned solely 
on the basis that the active duty orders were for periods of three 
months or less. , 


(B~72728) 
PAY—RETIRED—ENROLLEES OF MARITIME SERVICE 


The provisions of section 216 (a) of the Merchant Marine Act of 1936, as amended, 
authorizing the Maritime Commission to fix the rates of “pay” of enrollees 
and providing that the “ranks, grades, and ratings” of such enrollees shall 
be the same as those prescribed for Coast Guard personnel, constitute no 
basis for the administrative promulgation of regulations purporting to 
establish a pension or retirement system with pay for Maritime Service en- 
rollees. 


Acting Comptroller General Yates to James H. Gilman, United States Maritime 
Commission, February 19, 1948: 


There has been considered your letter of January 7, 1948, reference 
4201-1169 DEC & OP2/18L2, with enclosures, requesting decision 
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respecting the payment of retired pay to Lee J. Sprague, as a lieu- 
tenant (jg), United States Maritime Service, on the attached voucher 
which has been presented to you for certification. 

The information furnished in support of the proposed payment 
discloses that Mr. Sprague, an enrollee of the Maritime Service, 
reached his 64th birthday on January 12, 1947, and, effective December 
1, 1947, was retired from the said Service pursuant to the provisions 
of certain regulations issued or approved by the Commandant, United 
States Maritime Service, under date of September 1, 1947. The 
papers submitted here further disclose that Mr. Sprague was retired 
after only five years of service, all presumably rendered as an enrollee 
of the Maritime Service—no service in any other capacity with the 
Federal Government having been shown. The submitted voucher 
covers the proposed payment of retired pay at the rate of $157.50 per 
month for the month of December, 1947, and apparently based on 

-such service it is proposed to pay Mr. Sprague such retired pay or 
pension the rest of his life. 

The particular administrative regulations under which it is pro- 
posed to pay Mr. Sprague such retired pay are identified as Article 
1802, Instructions for the United States Maritime Service, 1942 (Re- 
vised), as amended September 1, 1947, and Articles 183 (1) and (5), 
Pay and Supply Instructions, United States Maritime Commission, 
Training Division, as amended September 1, 1947, which respectively 
provide as follows: 

ArTIcLE 1802. When any commissioned officer, or enlisted man in the U. §, 
Maritime Service has reached the age of 62 years, he shall be retired by the 


Commandant with the approval of the Chairman, from active service on the 
first day of the following month. 

ARTICLE 183. (1) Officers, General.—An officer retired from active service for 
age, physical disability, or upon completion of 30 years’ Government service 
shall receive seventy-five per centum of his active duty pay at the time of his 
retirement, except as otherwise provided herein. 

ARTICLE 183. (5) Officers Retired in Temporary Rank at Age 62.—Any officer 
of the Maritime Service below the grade of Vice Admiral transferred to the 
retired list upon attaining the age of sixty-two years while serving under a 
temporary enrollment shall be retired in such temporary grade or rank with 
retired pay at the rate of 75 per centum of his active duty pay at the time of 
retirement, unless otherwise eligible for retirement in a higher grade or rank. 


It is stated that the quoted provisions of the Maritime Service regula- 
tions were issued pursuant to the authority contained in section 
310.21 (d) of War Shipping Administration General Order 23, Re- 


vised, as amended—subsequently adopted by the United States Mari- 
time Commission—which provides: 


(d) Retirement and disability pay for officers and enlisted men shall be 
allowed under laws, rules, and regulations now or hereafter applicable to the 
Coast Guard. All service under the Federal Government shall count toward 
retirement and in the computation of retirement pay. 








460 DECISIONS OF THE COMPTROLLER GENERAL [27 


The statutory authority cited for the issuance of the said General 
Order 23 is section 216 (a) of the Merchant Marine Act of 1936, as 
amended by the act of August 4, 1939, 53 Stat. 1182, 1183, 46 U. S. 
Code 1126, which reads as follows: 

The Commission is hereby authorized and directed, under such rules and 
regulations as it may prescribe, to establish and maintain the United States 
Maritime Service as a voluntary organization for the training of citizens of the 
United States to serve as licensed and unlicensed personnel on American mer- 
chant vessels. The Commission is authorized to determine the number of persons 
to be enrolled in the said Service, to fix the rates of pay of such persons, and to 
prescribe such courses and periods of training as, in its discretion, is necessary to 
maintain a trained and efficient merchant marine personnel. The ranks, grades, 
and ratings for the personnel of the said Service shall be the same as are now 
or shall hereafter be prescribed for the personnel of the Coast Guard. The Com- 
mission is further authorized to employ as instructors in said Service, on a con- 
tract or fee basis (without regard to the provisions of section 3709 of the Re- 
vised Statutes), such qualified persons, including licensed and unlicensed 
personnel of the merchant marine, as the Commission may deem necessary to 
effectuate the purposes of this section. 

It has been the settled practice of the Congress when it intended 
to authorize the payment of Federal funds to officers or employees 
thereof, either military or civilian, upon termination of their active 
duty status in the form of retired pay, annuities, or pension, to ex- 
pressly so provide by statute. Also, such statutory provisions usually 
set forth the specific conditions under which such payments are to 
be made and the rates of such pay. Further, it has been the invariable 
rule that when the Congress has seen fit to authorize such monetary 
benefits it specifically has appropriated funds for such purposes. In 
that connection, it will be noted that the statutory provision relied 
upon as the basis for the administrative regulations establishing a 
system for the retirement with pay from the Maritime Service of per- 
sons enrolled thereunder contains no express provision for the retire- 
ment with pay of such enrollees. Hence, no authority for the retire- 
ment with pay of enrollees in the Maritime Service under the referred- 
to statutory provisions can be said to exist unless it can be established 
as arising by clear implication from the language contained therein. 

Under section 216 (a) of the Merchant Marine Act of 1936, as 
amended, supra, the Maritime Commission is authorized, inter alia, to 
“determine the number of persons to be enrolled in such Service” and 
to “fix the rates of pay of such persons.” Also, it is provided that 
“the ranks, grades, and ratings for the personnel of the said Service 
shall be the same as now or shall hereafter be prescribed for the per- 
sonnel of the Coast Guard.” It long has been recognized in matters 
pertaining to personnel of the military and naval services that the 
terms “pay” and “pay and allowances” refer only to the pay and 
allowances authorized for such personnel while in an active duty 
status and have no reference to the monetary benefits authorized by 
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Jaw upon the termination of an active duty status, which benefits vari- 
ously are identified as “retired pay,” “retainer pay,” “pension,” etc. 
Cf. decision of December 9, 1947, B-69958, 27 Comp. Gen. 322, and 
authorities cited therein. Consequently, the language of section 216 
(a) of the Merchant Marine Act of 1936, as amended, supra, author- 
izing the Commission to fix the rates of “pay” of enrollees, standing 
alone, reasonably may not be viewed as evidencing any intent on the 
part of the Congress to confer discretion on the Commission to establish 
a pension or retirement system for enrollees and to fix rates of retired 
pay or pensions to be paid thereunder. And neither is there found 
anything in the language of the above-quoted provision to the effect 
that the “ranks, grades, and ratings” of such enrollees shall be the 
same as those prescribed for the Coast Guard which remotely might 
be considered as impliedly providing a statutory basis for the estab- 
lishment of such a retirement system. Furthermore, there has been 
no appropriation by the Congress of funds from which payment of 
retired pay specifically is authorized. 

It is understood that the instant matter represents the first case 
which has arisen under the recently issued administrative regulations 
respecting retirement of enrollees of the Maritime Service and that 
the disposition thereof will serve as a precedent for the action to be 
taken in such other retirement cases as may arise in the future. The 
matter has been given careful consideration but there has been found 
nothing in the various provisions of the Merchant Marine Act of 1936, 
as amended, or in its legislative history which discloses any intent on 
the part of the Congress to authorize the Maritime Commission, in 
its discretion, by administrative regulations, to establish a pension or 
retirement system for Maritime Service enrollees or the payment of 
pensions or retired pay to such enrollees. In the absence of a clear 
showing of such an intent, this Office would not be warranted in con- 
cluding that there exists any statutory authority for the payment of 
retired pay to Mr. Sprague or any other enrollee of the Maritime 
Service. 

Accordingly, you are advised that payment on the voucher, which 
is retained in the files of this Office, is not authorized. 


(B-72307) 


RETIREMENT—DISTRICT OF COLUMBIA PUBLIC SCHOOL 
TEACHERS—ACT OF AUGUST 7, 1946 


The time limitations specified in section 8 of the act of August 7, 1946, within 
which District of Columbia public school teachers appointed after June 30, 
1926, may file a claim with the Auditor, District of Columbia, so as to exercise 
an election to make deposits in the retirement fund in mouthly installments 
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for periods of allowable service, have no application where a teacher elects 
to deposit the necessary amount due for service credit by a lump-sum pay- 
ment. 

Inasmuch as no deposit to the District of Columbia public school teachers’ retire- 
ment fund is required by section 8 of the act of August 7, 1946, as a condition 
precedent to receiving service credit for periods of honorable service in the 
armed forces in time ef war, periods of such service may be credited in re- 
tirement accounts, even though application for such credit was not made 
within the two-year time limitation prescribed by section 8. 

Although a publie school teacher granted a leave of absence for exchange teach- 
ing services outside the District of Columbia actually is not terminated, his 
subsequent return to duty may be considered as a “reinstatement” within 
the meaning of section 8 of the act of August 7, 1946, so as to entitle the 
teacher to count such seryice in determining length of service for retire- 
ment purposes, provided the amounts due for such service credit are deposited 
in the retirement fund. 

Under section 8 of the act of August 7, 1946, authorizing public school teachers 
of the District of Columbia to count periods of honorable service in the 
armed forees in time of war for retirement purposes, without regard to the 
retirement fund deposit requirement, such service may continue to be 
eredited on the basis of an administrative determination that a state of war 
still exists. 

The time limitations specified in section 8 of the act of August 7, 1946, within 
which District of Columbia public school teachers may elect to make monthly 
installments of deposits in the retirement fund for periods of allowable 
service, have no application to the redeposits required for service-credit 
purposes by section 9 of the act of reinstated teachers who had withdrawn 
their contributions to the retirement fund. 

Under section 9 of the act of August 7, 1946, requiring reinstated District of 
Columbia public school teachers to redeposit, with interest, withdrawn con- 
tributions to the retirement fund, interest is chargeable from the date of re 
instatement to the date full payment is made, irrespective of whether the 
teacher deposits the refund in a lump sum or in installments, and when 
redeposit is made by installments, credit would be allowable for each pay- 
ment from date of deposit, with interest continuing to accrue on the unpaid 
balance. 

Under section 16 of the act of August 7, 1946, authorizing the Commissioners 
of the District of Columbia to make such rules and regulations as may be 
necessary to carry out the provisions of the act respecting the retirement 
of public school teachers, teachers separated from the service after ten years’ 
service but before becoming eligible for retirement may be required to 
exercise, within a reasonable time after separation, the election provided in 
section 9 to receive a deferred annuity beginning at age sixty-two, or, in lieu 
thereof, a refund of all contributions to the retirement fund with interest. 

Under section 9 of the act of August 7, 1946, permitting teachers in the public 
schools of the District of Columbia who become separated after ten years’ 
service but before becoming eligible for retirement te elect to receive a 
deferred annuity, or, in lieu thereof, a refund of all retirement contributions, 
a teacher having once elected to take the deferred annuity is to be considered 
as having waived his right to claim a refund of retirement contributions. 

Where a former District of Columbia public school teacher who, after separation 
from the service with at least ten years’ service, elected under section 9 of 
the act of August 7, 1946, to receive a deferred annuity beginning at age 
sixty-two died prior to receipt of the annuity, the beneficiary of the deceased 
teacher is entitled to interest on the amounts contributed to the retirement 
ro ao the potential deferred anmmity from the date of separation to 
date of death. 


Acting Comptroller General Yates to the President, Board of Commissioners 
of the District of Columbia, February 20, 1948: 
There has been considered your letter of December 22, 1947, pre- 


senting for consideration various questions arising in connection with 
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the application of the act of August 7, 1946, 60 Stat. 875, 879, 880, 
881, 882, Public Law 624, entitled, “AN ACT For the retirement of 
public-school teachers in the District of Columbia,” the pertinent pro- 
visions of which are as follows: 


Sec. 8. The whole term of service which forms the basis for determining the 
amount of the annuity provided in section 5 of this Act shall be computed from 
the date of original employment as a teacher, other than temporary, in the 
publie schools of the District of Columbia, plus any service credit that may be 
allowed under the provisions of this section. In computing the length of service 
of retiring teachers credit may be given, year for year, for (a) public-school 
service or its equivalent outside the District of Columbia but not to exceed ten 
years; (b) continuous temporary service in the public schools of the District of 
Columbia immediately prior to probationary appointment; (c) service in the 
government of the District of Columbia or the Government of the United States 
allowable under the Civil Service Act of 1920, as amended; (d) periods of honor- 
able service in the Army, Navy, Marine Corps, or Coast Guard of the United 
States in time of war; (e) all educational leaves of absence with part pay 
authorized by the Board of Education in accordance with the Act of June 12, 
1940 (54 Stat. 349) ; and the first ten-year period to begin on the date of the first 
probationary appointment as a teacher in the public schools of the District of 
Columbia: Provided, however, That that portion of the annuity which results 
from credit for service allowable under (a) and (e) of this section shall be 
reduced by the amount of any annuity which the retired teacher is entitled to 
receive under any Federal, State, or municipal retirement or pension system 
in respect to such service, except that such portion of the annuity after reduction 
shall not be less than the annuity purchasable with the deposit which the teacher 
is required to make under the provisions of this section in order to obtain 
credit for such service: Provided further, That no credit for service prescribed 
in this section, with the exception of periods of honorable service in the Army, 
Navy, Marine Corps, or Coast Guard of the United States in time of war and 
all educational leaves of absence with part pay authorized by the Board of 
Education in accordance with the Act of June 12, 1940 (54 Stat. 349), shall be 
given to any teacher entering the said public schools after June 30, 1926, until 
he shall have deposited to the credit of the teachers’ retirement and annuity 
fund of the District of Columbia a sum equal to the accumulated contributions 
and interest which he would have had credited to his individual account if 
such service had been rendered on active duty in the public schools of the 
District of Columbia, said contributions to be based on the average annual salary 
of the class to which the teacher is appointed: Provided further, That all con- 
tributions to the retirement fund made by any teacher on educational leave with 
part pay shall be determined in accordance with the provisions of section 1 of 
this Act, but otherwise no provision of this Act shall be interpreted to deprive 
any teacher employed by the Board of Education of any rights or benefits allow- 
able under the Act of June 12, 1940 (54 Stat. 849): Provided further, That if 
the teacher so elects, he may deposit the required sum in the fund in any number 
of monthly installments not exceeding fifty with interest at 3 per centum per 
annum compounded annually, upon making claim with the Auditor, District of 
Columbia, within one year of the effective date of this Act, or within one year 
after the original probational appointment or reinstatement in the school service, 
or within two years after the date of honorable discharge from the military 
service: And provided further, That nothing contained herein shall be construed 
to allow any teacher more than one year’s credit for all services rendered in 
any one fiscal year. 

So. 9. Should any teacher to whom this Act applies, after having served in the 
public schools of the District of Columbia for a total period of not less than ten 
years and before becoming eligible for retirement, become separated from the 
service, such teacher may elect to receive a deferred annuity beginning at the age 
of sixty-two years computed as provided in section 5 of this Act: Provided, that 
any teacher who becomes separated from the public schools of the District of 
Columbia for other than retirement purposes and who does not elect to receive 
a deferred annuity as provided for in this section, shall receive as soon as prac- 
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ticable after separation the refund of deductions, deposits, or redeposits with in- 
terest thereon, or any voluntary contributions made under the provisions of sec- 
tion 1 of this Act, with interest: Provided further, That no teacher who shall 
withdraw the amount of his deductions, deposits, or redeposits under this section 
shall, after reinstatement, be entitled to credit for previous service unless he shall 
deposit in the fund the amount so withdrawn by him: And provided further, That 
the amount required to be so deposited may be paid by the teacher, if he so elects, 
in any number of monthly installments, not exceeding one hundred, with inter- 
est at 3 per centum compounded annually. 


Sec. 16. That the Commissioners of the District of Columbia are hereby au- 
thorized to perform, or cause to be performed, any or all acts and to make such 
rules and regulations as may be necessary and proper for the purpose of carrying 
the provisions of this Act into full force and effect. 


Sec. 18. The provisions of this Act shall apply to all teachers on the rolls of 
the public schools of the District of Columbia for the month of June 1946, or there- 
after, if otherwise eligible * * 


The questions which you omnes for consideration, in connection 
with the application of the foregoing statutory provisions, are stated 
in your letter, as follows: 


The Commissioners have accepted and credited to the teachers’ retirement 
accounts all service defined in Section 8 and for which application for credit or 
payment had been made prior to July 1, 1947 or within one year from original 
probational appointment or reinstatement. However, several teachers have 
made claim for service beyond the statutory period required for application for 
payment, maintaining there is no limitation on applications for service credit for 
which no payment is required. 

Your decision is, therefore, requested on the following specific questions with 
regard to service as defined in Section 8. 

Are the Commissioners, District of Columbia, authorized to accept for credit 
to teachers’ retirement accounts service under the following categories : 

A. Teachers appointed prior to July 1, 1926 having otherwise creditable service 
prior to July 1, 1926 and recorded on the records of the Auditor if no application 
was made for credit thereof prior to July 1, 1947. 

B. Teachers appointed prior to July 1, 1926 having otherwise creditable serv- 
ice prior to July 1, 1926, not recorded on the records of the Auditor and no appli- 
cation was made for credit thereof prior to July 1, 1947. 

C. Teachers appointed subsequent to June 30, 1926 having service prior to 
and subsequent to July 1, 1926—may that portion of service rendered prior to 
July 1, 1926 (for which no deposit would be required) be credited if no applica- 
tion is made within the statutory period. 

(1) If recorded on the records of the Auditor on date of appointment or prior 
to July 1, 1947. 

(2) If not recorded on the records of the Auditor on date of appointment or 
prior to July 1, 1947. 

D. May honorable service rendered by teachers in the armed forces in time 
of war be credited to their retirement account if application is not made for credit 
of same within two years from date of honorable discharge from the military 
service? 

E. Would teachers in active service granted leave of absence (not terminated) 
for exchange teaching service in jurisdiction outside the District of Columbia 
who, having no service in the District of Columbia and having made no contri- 
bution to the retirement fund during such leave of absence, be denied the privilege 
of making application for credit within one year from date of return to duty in 
view of the provision of Section 8 which apparently limits application to one 
year from date of reinstatement. 

F. Would teachers granted leave of absence prior to July 1, 1946 and returning 
to duty subsequent to June 30, 1946 be authorized to make application for credit- 
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able service within one year from date of return to duty in view of the provisions 
of Section 8 requiring application be made within one year after reinstatement. 

G. Section 8 (d) authorizes credit of honorable service in the armed forces of 
the United States in time of war without deposit to the Teachers’ Retirement 
and Annuity Fund. 

me doubt has arisen as to the amount of credit which may be allowed for 
service in World War II. The Commissioners would, therefore, appreciate 
your opinion as to the duration of World War II in order that claims for service 
may be allowed in accordance therewith. 

Section 9 of the Act approved August 7, 1946 provides : 

“That no teacher who shall withdraw the amount of his deductions, deposits, 
or redeposits under this section shall, after reinstatement, be entitled to credit 
ress ear service unless he shall deposit in the fund the amount so withdrawn 

m.” 

H. Would the provisions of Section 8 regarding application for service credit 
require teachers who have withdrawn their contributions to the fund upon 
termination to file application for redeposit and credit of service which with- 
drawal covered, within one year from date of reinstatement in order to receive 
credit? 

I. In computing the amount teachers are required to deposit in order to obtain 
credit for periods of service withdrawal covered, would it be proper to add com- 
pound interest for the period of separation to date of reinstatement or should 
compound interest begin to run from date of reinstatement to time arrange- 
ments have been made for settlement? 

Under the provisions of Section 9, teachers having served in the public schools 
of the District of Columbia for a period of not less than ten years become sepa- 
rated from the service before acquiring eligibility for retirement may elect a 
deferred annuity beginning at age 62. 

J. Would it be proper for the Commissioners of the District of Columbia to 
require election be made within a reasonable time after separation? 

K. If, after an election has been made by the separated teacher, does the 
teacher have the right to change the election and receive a refund of retirement 
deductions? 

L. If the separated teacher, having elected a deferred annuity beginning at 
age 62, is authorized to subsequently withdraw his contributions notwithstand- 
ing his election of deferred annuity, would he be entitled to compound interest 
on his contributions for the period from date of termination to date he elected 
to withdraw his contributions? 

M. If a separated teacher having elected a deferred annuity beginning at age 
62 should die prior to receipt of annuity, would his beneficiary be entitled to 
interest on deposits of deceased from date of separation to date of death? 


The questions will be answered in the order presented, but grouped 
wherever deemed feasible. 


Questions A, B, and C 


Prior to the act of August 7, 1946, retirement deductions from the 
pay of public school teachers in the District of Columbia were made 
pursuant to the provisions of the act of January 15, 1920, 41 Stat. 
387, as amended by the act of June 11, 1926, 44 Stat. 727. Section 8 
of the act of January 15, 1920, allowed teachers to include public 
school service or its equivalent outside the District of Columbia, not 
to exceed ten years, in computing credits for length of service. By 
the amendatory act of June 11, 1926, 44 Stat. 729, that right was con- 
tinued but as “to any teacher entering the said public schools after 
June 30, 1926,” the crediting of such service was conditioned upon his 
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depositing to “the teachers’ retirement fund of the District of Co- 
lumbia a sum equal to the contributions that would have been required 
of the teacher if such service had been rendered in the public schools 
of the District of Columbia, with interest.” Neither the original nor 
the amendatory act specified a time limitation within which the teacher 
was required to make claim for such service credit. However, section 
8 of the current law, supra, places a definite time limitation within 
which claims for the various service credits designated therein must 
be filed with the Auditor, District of Columbia. Conceivably the time 
limitations were intended to apply to all claims for such service 
credits, but the statute is so worded as to preclude application of said 
limitations to other than the employee’s right of election to deposit 
the sum due for the desired service credits by monthly installments. 
That is to say, the time restrictions specified in section 8 of the 
present teachers’ retirement law have no application where the teacher 
elects to deposit the necessary amount by a lump-sum payment, but 
no right to make deposits by installments exists unless the teacher 
so elects and files claim with the Auditor, District of Columbia, within 
the time limitations prescribed. Moreover, it is apparent from the 
language of the statute that teachers appointed prior to July 1, 1926, 
who desire credit for services performed prior to that date are not 
bound by the time limitations specified in section 8 of the act; whereas 
teachers appointed subsequent to June 30, 1926, come within the 
purview of the said time restrictions, irrespective of when the other- 
wise creditable service was performed. Accordingly, questions A 
and B are answered in the affirmative. Question C likewise is an- 
swered in the affirmative, subject to the qualification that the right 
of election to deposit the required sum by monthly installments has 
expired and may no longer be exercised. 


Question D 


Since no deposit to the teachers’ retirement and annuity fund is 
required as a condition precedent to crediting of honorable service in 
the armed forces in time of war, this question is answered in the 
affirmative. 


Questions E and F 


Although teachers granted leaves of absence for exchange teaching 
services outside of the District of Columbia actually are not terminated 
their return to duty at the end of their leave of absence reasonably may 
be considered as a “reinstatement” within the meaning of that word 
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as used in section 8 of the current act. Generally, see 89 A. L. R. 680 
| Board of Trustees of Firemen’s Pension Fund vy. State of Indiana 
ex rel. Virgil T. Furgason] and 271 N. W. 924, 925 [Berg v. Seaman]. 
Here again, it is to be borne in mind that the time limitations set forth 
in the applicable provisions of section 8 of the statute relate only to 
the right of election in making claim for the credits for which the 
required sum is to be deposited by monthly installments. It follows 
that question E is answered in the negative and question F in the 
affirmative. 


Question G 


War with the Imperial Government of Japan was declared by Joint 
Resolution of Congress, dated December 8, 1941, 55 Stat. 795, and with 
the Governments of Germany and Italy by Joint Resolutions of De- 
cember 11, 1941, 55 Stat. 796, and 55 Stat. 797, respectively. Under 
date of September 1, 1945, an opinion of the Attorney General ( Vol. 
40, Op. No. 100) was rendered to the President wherein the Attorney 
General states with respect to statutes effective only “in time of war,” 
or “during the present war,” or “for the duration of the war,” as 
follows: 

Speaking generally, I believe that statutes of the type just mentioned should 
be considered as effective until a formal state of peace has been restored, unless 
some earlier termination date is made effective by appropriate governmental 
action. In Hamilton v. Kentucky Distilleries Co., supra, Mr. Justice Brandeis, 
speaking for the Court, said: “In the absence of specific provisions to the con- 
trary, the period of war has been held to extend to the ratification of the treaty 
of peace or the proclamation of peace.” Again, in Commercial Cable ‘Co. v. 
Burleson, 255 Fed. 99, 104, Judge Learned Hand rejected the contention that 
certain wartime powers conferred on the President in the First World War had 
terminated with the Armistice of November 11, 1918, and added: “Even if I 
were to assume that the power were only coextensive with a state of war, a state 
of war still existed. It is the treaty which terminates the war.” See also 
Kahn vy. Anderson 255 U. S. 1, 10; Ware v. Hylton, 3 Dall. 199, 236; 22 Op. A. G. 
190 (1898). It is perhaps unnecessary to add that the Congress can at any time, 
in response to changed conditions, repeal or amend any wartime statute or 
group of statutes. 

By proclamation No. 2714, dated December 31, 1946, 12 F. R. 1, the 
President declared the cessation of hostilities of World War II, but 
he recognized therein that a state of war still exists. See, also, 27 
Comp. Gen. 5, 6, and cases cited therein; 62 F. Supp. 764, 767 [7’he 
Elqui (ew Selma), et al.|. Accordingly, while a determination of 
whether a state of war exists properly is not for deciding by the Gen- 
eral Accounting Office, I may say that, for the purposes of computing 
creditable service in the armed forces during time of war pursuant to 
section 8 of the act in question, this Office would not be required to 
object to an administrative determination that a state of war still 
exists. 
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Question H 


The time limitations specified in section 8 have no application to 
the redeposits required by section 9. This question is answered in 
the negative. 


Question I 


While the statute is not entirely clear in the matter, it reasonably 
may be concluded therefrom (1) that interest is chargeable irrespective 
of whether the employee deposits the refund by a lump-sum payment 
or elects to make the deposit of the required sum by way of installments, 
and (2) that interest accrues only from the date of the employee’s 
reinstatement to the date of payment of the required amount. If the 
employee elects to redeposit the sum due by installments, credit would 
be allowable for each payment from date of deposit, with interest con- 
tinuing to accrue on the unpaid balance. It is realized that the statute 
is susceptible of being interpreted otherwise, but the conclusions stated 
above are in line with the interest requirements under the present re- 
tirement act covering classified employees of the United States and the 
District of Columbia governments. Furthermore, as pointed out in 
the report issued by the Committee on the District of Columbia, House 
of Representatives, on H. R. 5756, now Public Law 624, supra, the pur- 
pose of the bill was “to establish in the public-school system of the Dis- 
trict of Columbia a modern retirement system substantially similar to 
that now in existence for the classified employees of the United States 
and the District of Columbia governments.” Hence in the absence 
of a clear congressional intent to the contrary, it reasonably may be 
concluded that the Congress intended to follow the pattern set in the 
Retirement Act covering classified employees. 


Question J 


Having in mind the authority granted to the Commissioners of the 
District of Columbia by section 16 of the Teachers’ Retirement Act, this 
question is answered in the affirmative. 


Question K 


The statute grants to the employee a right to “elect to receive a de- 
ferred annuity” or, in the event he “does not elect to receive a deferred 
annuity,” to receive a refund of all deductions, deposits, etc., with in- 
terest. Once he elects to take the deferred annuity, he must be consid- 
ered to have waived his right to claim a refund. This question is 
answered in the negative. See cases cited in 24 Comp. Gen. 798, 800. 
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Question L 


In view of the answer to question K, no answer to this question is 
required. 
Question M 


While the act is not entirely clear upon this point, it appears rea- 
sonable to conclude that interest on deposits of a potential annuitant, 
who dies before the beginning date of the annuity, would run up to the 
date of his death. Accordingly, this question is answered in the 
affirmative. 


(B-69991) 


PAY AND ALLOWANCES—ARMY RESERVISTS INJURED WHILE 
ON INACTIVE DUTY IN TIME OF WAR 


The provision in the act of June 15, 1936, entitling Army reservists who suffer per- 
sonal injury while voluntarily participating, when not on active duty, in aerial 
flights in Government aircraft to the same pay and allowances “as if” injured 
while on active duty, when considered with the preceding provision author- 
izing, “in time of peace,” the payment of pay and allowances to reservists 
injured while on active duty, does not entitle reservists injured in time of war 
while voluntarily participating in aerial flights, when not on active duty, to 
the pay and allowances authorized therein for a period of hospitalization. 


Assistant Comptroller General Yates to the Secretary of the Army, February 
25, 1948: 


There has been considered your letter of September 25, 1947, request- 
ing a decision whether members of the Officers’ Reserve Corps and 
Enlisted Reserve Corps of the Army who suffer personal injury in line 
of duty, in time of war, while voluntarily participating, when not on 
active duty, in aerial flights in Government-owned aircraft by proper 
authority as an incident of their military training, are entitled to the 
benefits set forth in the act of June 15, 1936, 49 Stat. 1507. 

You advise that under the current military training program sev- 
eral members of the Officers’ Reserve Corps in an inactive status have 
been injured in line of duty while participating in aerial flights in 
Government-owned aircraft under proper authority, and that the 
question has arisen whether, in view of the existing state of war, these 
individuals are entitled to pay and allowances during the period of 
hospitalization not to exceed an aggregate of six months. In that 
connection you point out that in the said act of June 15, 1936, the 
phrase “in time of peace” occurs only in the clause relating to members 
of the Officers’ Reserve Corps and the Enlisted Reserve Corps on active 
duty and that such qualifying phrase is not included in the clause 
authorizing benefits for members of the Officers’ Reserve Corps and 
Enlisted Reserve Corps who suffer injuries while voluntarily partici- 


pating, when not on active duty, in inactive duty training. 
796802—48— 32 
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The cited act of June 15, 1936, 49 Stat. 1507, 10 U. S. C. 455a and 
455b, provides, in material part, as follows: 

* * * members of the Officers’ Reserve Corps and of the Enlisted Reserve 
Corps of the Army and members of the National Guard of the United States who 
suffer injury or contract disease in line of duty while on active duty under proper 
orders in time of peace; and persons hereinbefore described who may now be 
undergoing hospital treatment at Government expense for injuries so sustained ; 
shall, under such regulations as the President may prescribe, be entitled, at Gov- 
ernment expense, to such hospitalization, rehospitalization, medical and surgical 
care, in hospital and at their homes, as is necessary for the appropriate treat- 
ment of such injury or disease, until the disability resulting from such injury or 
disease cannot be materially improved by further hospitalization or treatment, 
and during the period of such hospitalization or rehospitalization, but not for 
more than an aggregate of six months after the termination of the prescribed 
tour of active duty or training in any case to the pay and allowances, whether in 
money or in kind, that they were entitled to receive at the time such injury was 
suffered or disease contracted, and to the necessary transportation incident to 
such hospitalization and rehospitalization and return to their homes when dis- 
charged from hospital; and for any period of hospitalization or rehospitalization 
when they are not entitled to pay and allowances under the preceding provision, 
they shall be entitled to subsistence at Government expense. * * * members of 
the Officers’ Reserve Corps and Enlisted Reserve Corps of the Army who suffer 
personal injury (as distinguished from disease) in line of duty while voluntarily 
participating, when not on active duty, in aerial flights in Government-owned air- 
craft by proper authority as an incident to their military training, shall, under 
regulations prescribed as aforesaid, be entitled to the same hospitalization, rehos- 
pitalization, medical and surgical care, pay and allowances, and transportation 
as if such injury had been suffered while on active duty under proper orders. * * * 
[Italics supplied. ] 


In the first sentence the statute authorizes, inter alia, the payment of 
the same pay and allowances during the period of hospitalization or 
rehospitalization in the case of members of the Officers’ Reserve Corps 
and Enlisted Reserve Corps of the Army who suffer injury or contract 
disease in line of duty while on active duty under proper orders, “in 
time of peace,” that they were entitled to receive at the time such injury 
was suffered or disease contracted, but for not more than six months 
after the termination of the prescribed tour of active duty or training. 
In the second sentence the statute provides, inter alia, that members 
of the Officers’ Reserve Corps and Enlisted Reserve Corps of the Army 
who suffer personal injury in line of duty while voluntarily partici- 
pating, when not on active duty, in aerial flights in Government-owned 
aircraft by proper authority, as an incident to their military training, 
shall be entitled to the same pay and allowances “as if such injury had 
been suffered while on active duty under proper orders.” While 
this latter provision does not expressly repeat the words “in time of 
peace” it does not stand alone in fixing the conditions under which the 
right to pay and allowances accrues, nor does it prescribe the period for 
which the pay and allowances may be paid, but makes such right de- 
pendent upon the conditions governing the rights of members who are 
injured while on active duty under proper orders, apparently having 
reference to the rights expressly detailed’ in the preceding sentence. 
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Under the preceding sentence, reserve personnel injured while on ac- 
tive duty under proper orders are entitled to pay and allowances dur- 
ing the period of hospitalization or rehospitalization after the termina- 
tion of the prescribed tour of active duty or training only if the injury 
is incurred “in time of peace.” If a person injured while voluntarily 
participating in aerial flights had been on active duty when so injured, 
he would not have been entitled to the pay and allowances as author- 
ized in the statute unless the injury occurred “in time of peace.” It 
seems clearly to follow that members of the Officers’ Reserve Corps and 
Enlisted Reserve Corps injured while participating in aerial flights 
in time of war, when not on active duty, are not entitled under the 
act of June 15, 1936, to the pay and allowances authorized therein. 
Otherwise, reserve personnel injured while so participating in aerial 
flights, when not on active duty, would be allowed different and greater 
benefits than are conferred upon reserve personnel who are injured 
while on active duty under proper orders, contrary to the express 
provision that they shall be given the same benefits “as if” injured 
while on active duty. 

It is noted that the act of July 15, 1939, 53 Stat. 1042, which extended 
the benefits of the United States Employees’ Compensation Act to 
members of the Officers’ Reserve Corps and Enlisted Reserve Corps 
who, “in time of peace,” are physically injured in line of duty while 
performing active duty or engaged in authorized training, was 
amended by section 8 of the act of August 7, 1946, 60 Stat. 892, 893, 
referred to in your letter, to include the period after September 8, 
1945, in the term “in time of peace.” The said amendment, however, 
relates only to the act of July 15, 1939, and does not affect the pro- 
visions of the act of June 15, 1936, supra. It may be noted, also, that 
there is pending in the Congress a bill, H. R. 3906, to amend the said 
act of June 15, 1936, by adding a new section to provide that the term 
“in time of peace” shall include the period after September 8, 1945. 
In transmitting the draft of such proposed amendment to the Congress, 
Secretary of War Patterson, in a letter dated June 16, 1947, to the 
Speaker of the House of Representatives, stated : 

The purpose of the proposed legislation is to extend the medical care and other 
benefits provided by the act of June 15, 1936, so as to cover persons included 
within the purview of the cited act during the period after September 8, 1945, 
and before the formal termination of the present war. 

There is at present ‘a gap in the laws providing medical care and continuation 
of pay of reservists who suffer injury or contract disease in the performance of 
duty. The result is that in times of war, members of the Reserve components 
mentioned herein, who are ordered to duty, active, training or otherwise for 30 
days or less, are not entitled to medical care and continuation of pay. The 
act, Public Law 677, Seventy-fourth Congress, approved June 15, 1936 (49 Stat. 


1507), was designed to furnish coverage during peacetime for members of the 
National Guard, Organized Reserve, Reserve Officers’ Training Corps, and 
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Citizens’ Military Training Camps who are injured or contract disease while 
engaged in military training, orfor other purposes * * 


Adverting to section 5 of the act of April 3, 1939, 53 Stat. 557, as 
amended, providing for personnel of the Army of the United States 
called into the active military service of the United States for more 
than thirty days and injured while employed on such duty the same 
hospital benefits, etc., provided by law for officers and enlisted men 
of the Regular Army, he stated: 


From the foregoing, it is apparent that adequate provision for members of the 
Reserve is made in case of injuries suffered or diseases contracted while in a 
duty status in time of peace or if ordered to duty for at least 31 days, but that 
members of the Reserve who are called to active duty for 30 days or less in time 
of war are not included under either of the above-quoted statutes and are, there- 
fore, not eligible for medical care or other benefits prescribed for persons who 
suffer injury or contract disease while on active duty. 

The Reserve training program has begun and the number of personne] ordered 
to short training duty tours will increase. The act, in its present form, will not 
afford the protection intended for personnel of the afore-mentioned components, 
so long as a state of war exists; therefore, the War Department recommends 
enactment of the proposed remedial legislation which will insure that persons 
receiving training under the Reserve program will not be denied, through a legal 
technicality, peacetime medical care and other benefits. * 


In the absence of some such remedial legislation, there would appear 
to be no basis for applying the act of June 15, 1936, as conferring upon 
reserve personnel of the Army, injured prior to the termination of the 
present war while voluntarily participating, when not on active duty, 
in aerial flights in Government-owned aircraft, a right to the active 


duty pay and allowances provided therein for personnel injured in 
time of peace. 


(B-71906) 


LUMP-SUM LEAVE PAYMENTS—REFUNDS UPON REEMPLOYMENT— 
INTERVENING TEMPORARY EMPLOYMENT 


Where a permanent employee was separated from the service and thereafter 
reemployed under the same leave system prior to expiration of the period 
over which a lump-sum payment for leave had been computed pursuant 
to the act of December 21, 1944, a refund is required of the compensation 
covering the unexpired portion of such period—for deposit as “Miscellaneous 
Receipts”—even though the employee had intervening temporary employ- 
ment under a different leave system. 


Comptroller General Warren to the Secretary of Commerce, February 25, 1948: 


Consideration has been given your letter of December 8, 1947, as 
follows: 


It is desired to bring to your attention, for clarification, a question which arises 
in connection with the refund of compensation required by law in the case of 
a person who is reemployed, in a position under the same leave system, during 
the period covered by the lump sum payment for annual leave accrued in a 
former position. 
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Your decision of October 24, 1946 (26 Comp. Gen. 259), and instructions con- 
tained in the Federal Personnel. Manual are clear in cases of reemployment 
under the same leave system, or under a different leave system, during the lump 
sum payment period. Our questions, however, arise from cases such as that 
outlined below : 

At the close of business September 16, 1947, an employee resigned (in lieu of 
reduction in force) from a position subject to the permanent leave system, and 
was paid for 227 hours terminal leave, through 3 hours on October 27, 1947. 

As of September 17, 1947, said employee entered on duty in this Bureau under 
a temporary appointment limited to 6 months. 

As of October 19, 1947, the limitation was removed from the temporary appoint- 
ment and lump sum payment made to him for such annual leave as had accrued 
from the temporary service September 17 through October 18. By this removal 
of limitation he again became subject to the permanent leave system, within 
the period for which he had received lump sum payment for leave earned under 
that same system. 

Question 1: Should a refund be required from the employee for the period 
October 19 through 3 hours on October 27? 

Question 2: Should the interim service in the temporary position be considered 
as voiding the requirement for any refund? 

Question 3: If your answer to the second question is in the affirmative, may 
the employee earn leave as a permanent employee during the period for which 
he already has received the lump sum payment? 


Section 1 of the act of December 21, 1944, Public Law 525, 58 Stat. 
845, provides: 


That whenever any civilian officer or employee of the Federal Government or 
the government of the District of Columbia is separated from the service or 
elects to be paid compensation for leave in accordance with the Act of August 1, 
1941, as amended by the Act of April 7, 1942, or section 4 of the Act of June 23, 
1943, he shall be paid compensation in a lump sum for all accumulated and 
current accrued annual or vacation leave to which he is entitled under existing 
law. Such lump-sum payment shall equal the compensation that such employee 
would have received had he remained in the service until the expiration of the 
period of such annual or vacation leave: Provided, That if such employee is 
reemployed in the Federal service or in or under the government of the District 
of Columbia under the same leave system prior to the expiration of the period 
covered by such leave payment, he shall refund to the employing agency un 
amount equal to the compensation covering the period between the date of re- 
employment and the expiration of such leave period, and the amount of leave 
represented by such refund shall be credited to him in the employing agency. In 
the case of reemployment in the Federal service the sum so refunded shall be 
covered into the Treasury as “Miscellaneous Receipts,” and in case of reemploy- 
ment in or under the government of the District of Columbia the sum so refunded 
shall be covered into the Treasury to the credit of the District of Columbia: 
Provided further, That the lump-sum payment herein authorized shall not be 
regarded, except for purposes of taxation, as salary or compensation and shall 
not be subject to retirement deductions. [Italics supplied.] 


With reference to that section, the decision of October 24, 1946, B— 
60657, 26 Comp. Gen. 259, to which reference is made in your letter, 
held as follows (quoting from the last paragraph of the syllabus) : 


On the basis that annual leave is granted to permanent and temporary em- 
ployees according to separate systems, although the grant of leave to both classes 
of employees is provided for by the same statute, the appointment, reappoint- 
ment or transfer of an employee from a permanent to a temporary position with- 
out break in service may be regarded as a transfer to a position under a 
“different leave system” within the meaning of section 3 of the act of December 
21, 1944, entitling the employee to a lump-sum payment for the leave to his credit 
in the permanent position, computed as of the last day of service in such position. 
24 Comp. Gen. 726, overruled. 
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Also, with reference to that section, it was held in decision of 
November 28, 1947, B-70596, 27 Comp. Gen. 301: 


Whenever a payment is made under that section of the statute to an employee 
for accumulated or accrued annual leave due upon separation from the Govern- 
ment service, and the employee thereafter is reemployed in the Federal service 
or in or under the government of the District of Columbia under the same leave 
system prior to the expiration of the period over which the payment was completed, 
the employee must refund to the employing agency an amount equal to the com- 
pensation covering the period between the date of reemployment and the expira- 
tion of the leave period. The amount of leave represented by the refund is to be 
credited in the employing agency. No exception to this procedure is provided 
regardless of the amount of leave for which a lump-sum payment is made, and no 
exception is authorized except to the extent that a leave credit therefor would 
be prohibited. 25 Comp. Gen. 592. * * * 


In the illustration given the employee was reemployed in the Federal 
service under the same leave system prior to the expiration of the 
period over which the original lump-sum payment was computed and, 
therefore, under the plain terms of the act, and in line with the decision 
quoted above, there is required a refund of an amount equal to the com- 
pensation covering the period between the date of reemployment under 
the same leave system and the expiration of the leave period, that is, 
for the period October 19 through three hours on October 27. That 
refund must be recovered into the Treasury as “Miscellaneous Re- 
ceipts.” There is nothing in the law which would affect that require- 
ment because of the intervening employment in a temporary position, 

Tn line with the foregoing, question 1 is answered in the affirmative 
and question 2 is answered in the negative, rendering unnecessary any 
answer to question 3. 


(B-73072) 


FOREIGN AID—PERCENTAGE LIMITATION ON COMMODITIES 
PROCURED ABROAD AT EXCESS COST 


In determining compliance with the limitation in section 4 (2) of the Foreign Aid 
Act of 1947 that not more than 10 percent of the funds made available for aid 
to certain recipient countries shall be used to procure various commodities 
from abroad at a “delivered cost” higher than from the United States, the 
cost of freight from the United States of a shipment procured in this country 
is to be included as a part of the constructive delivered cost for the purpose 
of making a comparison with the delivered cost of a purchase abroad, whether 
or not freight charges would have been borne from appropriated funds. 

The limitation in section 4 (2) of the Foreign Aid Act of 1947 that not more than 
10 percent of the funds made available for aid to certain recipient countries 
shall be used to procure various commodities from abroad at a delivered cost 
higher than from the United States, applies to procurements abroad of 
petroleum and petroleum products, which, under section 4 (4) of the act, 
are required to be procured, to the maximum extent practicable, from 
petroleum sources outside the United States and its territories. 


Acting Comptroller General Yates to the Secretary of State, February 25, 1948: 
I have your letter of January 21, 1948, Le, stating that certain 
problems of interpretation have arisen with respect to subdivisions 
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(1), (2) and (4) of section 4, Foreign Aid Act of 1947, Public Law 
889, approved December 17, 1947, 61 Stat. 935, which read as follows: 


(1) That procurement may be from foreign sources whenever the cost delivered 
to the recipient country will be less than the cost deliyered from the United States ; 

(2) That, except in the case of commodities not produced in commercial quan- 
tities in the United States, not more than 10 per centum of the funds made 
avaijable under the authority of this Act may be used to procure commodities 
abroad at delivered eost higher than from the United States, its Territories and 
possessions, provided that the President shall find that such commodities are in 
short supply or not readily available in the United States; Provided further, That 
no funds made available under the authority of this Act shall be used by any 
procurement agency of the United States Government for the purchase, within 
the United States and its Territories and possessions, of any commodities (other 
than commodities procured by or in the possession of the Commodity Credit 
Corporation pursuant to Act of July 1, 1941 (55 Stat. 498, as amended) at prices 
higher than the market price prevailing at the time of the purchase in the area 
wherein the purchase is made; 

* * * * * Ok * 

(4) That the procurement of petroleum and petroleum products shall, to the 
maximum extent practicable, be made from petroleum sources outside of the 
United States and its Territories and possessions ;,and wherever practicable such 
petroleum and petroleum products shall be delivered to the recipient country by 
the most economical] route from the source of supply. 


With particular regard to subdivisions (1) and (2) of said section 4, 
vou state that in some instances the United States Government will 
pay the freight on eommodities made available under the act, while 
in other instances the commodities will be carried on vessels belonging 
to the recipient country; and, in the latter case, the recipient country 
will bear the cost of freight. It is suggested that this cireumstance 
gives rise to the problem, in determining the delivered cost of commodi- 
ties made available under the act, as to which of the freight charges, 
if any, are to be included for purposes of determining whether com- 
modities should be included among the items making up the 10 per 
cent limitation established in subdivision (2), supra. You request a 
decision on two questions as follows: 


(1) Should freight charges be included whether or not they are paid out of 
United States Government appropriated funds? 

(2) When computation has been made of the actual delivered cost of a shipment 
of a commodity proeured offshore, it becomes necessary, because of 10% limitation, 
to determine whether such cost is greater or less than the delivered cost of a 
hypothetical shipment of a similar nature procured in the United States. It is 
impossible to know in any particular case whether such a shipment would have 
been made in a United States or a foreign vessel. The question presented, there- 
fore, is whether or not the cost of freight from the United States should be included 
as part of the “delivered cost” for the purpose of making this comparison with 
the offshore “delivered cost.” 


In respect to subdivision (4) of section 4, your letter states that while 
it is clear that this provision requires offshore procurement of petro- 
leum to the maximum extent possible, it is not clear whether the cost 
of petroleum procured offshore at delivered cost higher than would be 
met from sources within the United States should be included in those 
items making up the 10 percent Limitation specified in subdivision (2), 








476 DECISIONS OF THE COMPTROLLER GENERAL 127 


or whether, because of the provisions of subdivision (4), petroleum is 
not to be included even if its offshore cost is higher than in the United 
States. A decision is requested as to whether such items should or 
should not be so included. 

I think it hardly open to question that the term “delivered cost” as 
used in the act here involved connotes the cost of the commodities plus 
the cost of freight of a particular shipment, and that said term was 
employed by the Congress with the view of having freight charges 
taken into consideration in determining compliance with the 10 per- 
cent limitation prescribed by subdivision (2). Moreover, neither the 
terms of the act nor its legislative history discloses any indication of an 
intention that the inclusion of freight should depend upon whether or 
not the cost thereof is borne out of United States Government appro- 
priated funds. Accordingly, your first question is answered in the 
affirmative. 

In view of the foregoing it necessarily follows that, for the purpose 
of making a comparison with the delivered cost of an offshore ship- 
ment, the cost of freight from the United States is to be included as 
a part of the constructive delivered cost of a shipment procured in 
this country. Your second question is answered accordingly. 

With regard to the matter of petroleum and petroleum products re- 
ferred to in your letter, I find nothing specific and definite in the pro- 
ceedings attendant upon the enactment of Public Law 389 having a 
direct bearing upon the question as to whether offshore procurement 
of petroleum at delivered cost higher than procurement from the 
United States should be included within the 10 percent limitation. The 
question seems not to have arisen during Congressional discussions of 
the matter but I think that is because it was readily assumed that the 
10 percent limitation applied to petroleum products. See the state- 
ments of Senator Vandenburg on pages 10822, 10827, and 10828 of the 
Congressional Record for November 24, 1947, and the statements of 
Senator Saltonstall on pages 67 and 68 of the Hearings before the 
Senate Committee on Appropriations, 80th Congress, 1st Session, on 
European Interim Aid and Government and Relief in Occupied Areas. 
The entire proceedings so indicate and, based on the amount of petro- 
leum products to be furnished under the statute—now estimated at 
approximately $37,000,000—it may not be said that subdivision (4) of 
section 4 is inconsistent with subdivision (2) thereof. Both provisions 
may be given effect. 

Under the circumstances offshore procurements of petroleum and 
petroleum products at delivered cost higher than would be met from 
sources within the United States must be included within the 10 per- 
cent limitation of subdivision (2) of section 4. 
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(B-69713) 


SALE OF USED VEHICLES, ETC.—APPLICATION OF PROCEEDS TO 
PURCHASE PRICE—ACCOUNTING METHODS 


An administrative procedure whereby the sales proceeds of used vehicles 
would be covered into subsidiary accounts under a special fund receipt 
account according to the class of vehicle sold for the purpose of applying 
such proceeds toward the purchase price of new vebicles of the same class 
would not afford the identification of a particular replacement purchase 
with the related sale of the old vehicle as contemplated by section 8 of the 
udministrative expense statute of August 2, 1946, permitting the application 
of the proceeds from the sales of used vehicles, etc., toward the purchase of 
new similar items. 


Comptroller General Warren to the Secretary of the Army, February 26, 1948: 
Reference is made to letter dated December 16, 1947 (FINDT 
400.703/567335), from the Assistant Chief of Finance, Department 
of the Army, requesting the establishment of subsidiary accounts 
under the special fund receipt account “6690 Deposits, Proceeds of 
Sales, Motor-Propelled Vehicles, etc., Department of the Army, 1948” 
and corresponding limitation accounts under the special fund appro- 
priation account “2186690 Payments from Proceeds of Sales, Motor- 
Propelled Vehicles, etc., Department of the Army, 1948” for use in 
accounting for transactions involving the sales of various classes of 
motor vehicles and parts thereof and the application of the proceeds of 
such sales to the purchase of new similar equipment pursuant to 
section 8 of Public Law 600, approved August 2, 1946, 60 Stat. 808. 
The attention of your Department is directed to the provisions of 
section 8 of the act of July 31, 1894, as amended, 31 U.S. C. 74, which 
authorizes decisions in a matter like this only upon the request of the 
head of a department or establishment of the Government, and, in 
connection therewith, to circular letter of this Office dated December 
13, 1946, B-62476, 26 Comp. Gen. 993. However, in this particular 
instance, the matter will be treated as a submission from you. 
Request for the establishment of subsidiary accounts covering six 
categories of vehicles and parts and a general subsidiary account for 
all other proceeds of sales was made by the Office of the Chief of 
Finance, War Department, under date of August 19, 1947, and was 
denied by the Accounting and Bookkeeping Division, General Account- 
ing Office, in letter dated October 20, 1947, for the reason that, under 
the proposed procedure, there would be no direct reference in pur- 
chase vouchers of new equipment to prior sales of old, similar 
equipment and, therefore, that an adequate audit of collections and 
purchases under the proposed accounts could not be made with the 
assurance that the proceeds of sales were used in connection with 
purchases or orders for new replacing equipment. There was cited 
Office decision of April 2, 1947, 26 Comp. Gen. 729, which held that 
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this Office would not be required to object to the use of the proceeds 
of the sale of used equipment toward the purchase of new equipment 
even though the sale be at a time not simultaneous with the purchase 
of the new equipment, provided the equipment sold is so identified 
with the equipment towards the purchase of which the proceeds of the 
sale are applied as to permit a determination that the old and the new 
equipment are sufficiently similar to fall within the provisions of 
section 8 of Public Law 600. Another reason advanced for declining to 
establish the subsidiary accounts was this Office would not be able 
factually to determine that only the proceeds from the sale of used 
similar equipment would be applied toward the purchase of new 
equipment, or whether the proceeds were derived from the sale of 
equipment surplus to the needs of the Department of the Army. 

The letter of December 16, 1947, from your Department, states that, 
in view of the large number of contemplated transactions, it is ex- 
tremely difficult to identify individual purchases and sales orders, 
particularly in the case of sales orders, “as in practically every case the 
sales agreement is executed, the sale accomplished, and the proceeds 
therefrom deposited before a purchase is made.” It is stated further 
that collection vouchers will be supported by documents positively 
identifying the items sold so as to permit a determination that the pro- 
ceeds of sales have been placed in the proper limitations account, and 
that subsequent. purchase documents will provide like information, 
thereby enabling a positive tie-in between the sale of old equipment 
and the purchase of new similar equipment. 

However, while the documentation proposed to be furnished would 
show that funds used to make payment on account of the purchase of 
a general class of new equipment—such, for example, as sedans and 
busses—were derived from the proceeds of sales of old equipment of 
the same general class, the supporting papers would not show that the 
funds used to make payment on account of a particular vehicle were 
derived from the sale of an old vehicle which it is to replace. Hence, 
it is obvious that the use of the proposed subsidiary accounts does not 
contemplate the identification of a particular purchase with a partic- 
ular sale. Rather, identification would be limited to a reference of 
a class of sales to a similar class of purchases. Furthermore, it ap- 
pears that the bulk of the sales will be accomplished prior to the 
purchase of equipment. 

Section 8 of Public Law 600 provides as follows: 


In purchasing motor-propelled or animal-drawn vehicles or tractors, or road, 
agricultural, manufacturing, or laboratory equipment, or boats, or parts, acces- 
sories, tires or equipment thereof, or any other article or item the exchange of 
which is authorized by law, the head of any department or his duly authorized 
representative may exchange or sell similar items and apply the exchange allow- 





5 AONE! ARTERIES 


ETE SY OTL: + 





Ln) OO Eero 


ORT IR SRC GOT 


are 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 479 


ances or proceeds of sales in such cases in whole or in part payment therefor; 
Provided, That any transaction carried out under the authority of this section 
shall be evidenced in writing. 

Thus it is in connection with the purchase of motor-propelled vehicles, 
etc., that there is permitted the application of the proceeds of sales of 
old or used vehicles, etc. That is to say, there must be some action 
towards the purchase, by the issuance of an order or requisition, if not 
the actual consummation of the purchase before the proceeds of the 
sale may be applied. While, as stated in 26 Comp. Gen. 729, supra, 
the sale does not have to be at a time simultaneously with the purchase 
of the new equipment, sufficient evidence must be furnished to permit 
a determination that the old and new equipment are sufficiently similar 
to fall within the provisions of the statute. Furthermore, while the 
proceeds of sale of two or more units may be applied against the pur- 
chase of a new one in replacement thereof, it is the plain intent of the 
statute to permit the proceeds of the sale of particular items of old or 
used equipment to be applied only against the purchase price of a par- 
ticular item of new equipment with which the old is to be replaced. 
In such connection it was held in decision of July 28, 1947, 27 Comp. 
Gen. 30, that two or more old units of equipment may be traded in or 
sold and the proceeds of the sale applied toward the purchase of a unit 
of new equipment if, in fact, the new is to be used as a replacement for 
the old; however, if the old equipment is surplus, the exchange or sale 
thereof in connection with the purchase of new equipment is not 
authorized. 

As indicated above, the use of the subsidiary accounts as proposed 
would not permit the identification of particular purchases with re- 
lated sales and, therefore, the accounting for transactions thereunder 
would not comply with the provisions of section 8 of Public Law 600. 
Accordingly, the request for the establishment of the proposed sub- 
sidiary accounts must be denied. 


(B-73303) 


QUARTERS AND RENTAL ALLOWANCES—OCCUPATION OF QUARTERS 
FURNISHED BY FOREIGN GOVERNMENTS 


The furnishing of quarters by the Greek and Turkish Governments without 
charge to naval personnel detailed thereto pursuant to the act of May 22, 
1947, is a furnishing of quarters on behalf of the United States, and, there- 
fore, such personnel are not entitled to rental and quarters allowances 
authorized by sections 6 and 10 of the Pay Readjustment Act of 1942, as 
amended, even though the act of May 19, 1926, as amended—incorporated 
by reference in the 1947 act—authorizes the acceptance of such quarters in 
addition to the pay and allowances “whereto entitled” in the Navy. 21 Comp. 
Gen. 1065, amplified. 
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—— Comptroller General Yates to the Secretary of the Navy, February 


F : 

There have been considered your letter of January 29, 1948, and 
letter of January 12, 1948, from the Chief, Bureau of Supplies and 
Accounts, transmitted therewith, wherein there is pointed out the 
possibility that Naval personnel detailed to duties in Greece and 
Turkey under the provisions of paragraph (3) of section 1 of the 
act of May 22, 1947, Public Law 75, 61 Stat. 103, may be furnished 
quarters free of charge by those Governments, in view of which deci- 
sion is requested as follows: 

* * * Accordingly, your decision is requested on the specific questions 
presented in the enclosure, namely, whether or not officers assigned to duty in 
connection with the administration of aid to the governments of Greece and 
Turkey are entitled to credit of rental allowance, if otherwise proper, where 
the officer concerned is (1) a bachelor officer furnished quarters by the Greek 
or Turkish government for himself; (2) an officer, with dependents, furnished 
quarters by the Greek or Turkish government for himself only; or (3) an 


officer, with dependents, furnished quarters by the Greek or Turkish government 
for himself and his dependents. 

Your further decision is requested as to the right of an enlisted man in any 
pay grade to credit of an allowance for quarters under similar circumstances 
as stated above with respect to officers; also, as to the right of an enlisted man 
of the first, second or third pay grade, otherwise entitled to money allowance 
for quarters for his dependents while not in a travel status, to continue to receive 
such allowances when his dependents are in fact furnished quarters by the 
government of Greece or Turkey. 


It is understood informally from a representative of the State 
Department that generally all personnel, including naval personnel, 
on duty in Greece have been and will be furnished quarters by this 
Government through the Chief of the American Mission and presum- 
ably the same situation exists with respect to personnel assigned to 
duties with a like mission to Turkey. Also, it is not disclosed whether 
the United States will reimburse Greece or Turkey for any quarters 
furnished American personnel. However, in view of what is stated 
in your letter, the questions presented will be considered on the 
premise that some naval personnel possibly may be furnished quarters 
directly by the Greek or Turkish Governments without charge. 

Section 1 of the said act of May 22, 1947, provides, in pertinent 
part— 

That, notwithstanding the provisions of any other law, the President may 
from time to time when he deems it in the interest of the United States furnish 


assistance to Greece and Turkey, upon request of their governments, and upon 
terms and conditions determined by him— 


. . * * * * * 


(8) by detailing a limited number of members of the military services of the 
United States to assist those countries, in an advisory capacity only; and the 
provisions of the Act of May 19, 1926 (44 Stat. 565), as amended, applicable 
to personnel detailed pursuant to such Act, as amended, shall be applicable to 
personne! detailed pursuant to this paragraph; 
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The act of May 19, 1926, 44 Stat. 565, as amended, 34 U. S. C., Supp. 
V, 441a, provides, in pertinent part— 


* * * That while so detailed such officers and enlisted men shall receive, 


in addition to the compensation and emoluments allowed them by such govern- 
ments, the pay and allowances whereto entitled in the United States Army, 
Navy, and Marine Corps and shall be allowed the same credit for longevity, 
retirement, and for all other purposes that they would receive if they were 
serving with the forces of the United States. 

The fourth paragraph of section 6 of the Pay Readjustment Act 
of 1942, 56 Stat. 362, as amended by the act of March 6, 19438, 57 Stat. 
13, provides, in part: 

No rental allowance shall accrue to an officer having no dependents while he 
is on field duty unless his commanding officer certifies that he was necessarily 
required to procure quarters at his own expense * * * nor shall any rental 
allowance accrue to an officer with or without dependents who is assigned 
quarters at his permanent station unless a competent superior authority of the 
service concerned certifies that such quarters are not occupied because of being 
inadequate for the occupancy of the officer and his dependents, if any, and such 


certifications shall be conclusive * * 

The first and second paragraphs of section 10 of the said Pay Re- 
adjustment Act of 1942, 56 Stat. 363, provide in part: 

To each enlisted man not furnished quarters or rations in kind there shall be 


granted, under such regulations as the President may prescribe, an allowance for 
quarters and subsistence * * *. 


Each enlisted man of the first, second, or third grade, in the active military, 
naval, or Coast Guard service of the United States having a dependent as de- 
fined in section 4 of this Act, shall, under such regulations as the President may 
prescribe, be entitled to receive, for any period during which public quarters are 
not provided and available for his dependent, the monthly allowance for quarters 


authorized by law to be granted to each enlisted man not furnished quarters 
in kind * * 


In decision of May 28, 1942, 21 Comp. Gen. 1065, referred to in your 
letter and in the letter from the Chief of the Bureau of Supplies and 
Accounts, it was held that the furnishing of quarters by the Canadian 
Government to a naval officer, on duty in Nova Scotia as a naval ob- 
server, constituted the furnishing of quarters on behalf of the United 
States Government and that, therefore, the officer was not entitled to 
rental allowance during the period he and his dependents occupied 
such quarters. While that decision would appear to govern the 
answers to the question here considered, it is contended that such de- 
cision is not applicable in view of the provisions of the act of May 19, 
1926, supra. That contention is premised on the proposition that the 
furnishing of quarters to such personnel by the Greek or Turkish 
Governments would constitute compensation or emoluments which 
the law permits them to accept in addition to the pay and allowances 
to which they are entitled as naval personnel and therefore it should 
not be taken into consideration in determining their right to quarters 
or rental allowances. However, even could the furnishing of quarters 
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to naval personnel by the Greek or Turkish Governments be con- 
sidered as constituting compensation or emoluments from those Gov- 
ernments—see J ones v. United States, 60 C. Cls. 552—it does not follow 
that that would entitle them to rental or quarters allowances under 
the circumstances stated in your letter. 

As pointed out, the said act of May 19, 1926, incorporated by ref- 
erence in the act of May 22, 1947, provides that the personnel here 
concerned shall receive, in addition to the compensation and emolu- 
ments allowed them by the Greek or Turkish Governments, the pay 
and allowances “whereto entitled” in the United States Navy. How- 
ever, while no particular difficulty is encountered in determining the 
pay and some of the allowances to which such personnel are otherwise 
entitled, before their entitlement to rental or quarters allowances can 
be determined the law requires that it first be ascertained whether or 
not they are being furnished quarters by, or on behalf of, the United 
States. If they are being furnished quarters by a foreign govern- 
ment, the fact that they may be expressly authorized by law to accept 
such quarters is immaterial. 

The personnel in question are authorized to be detailed to Greece 
and Turkey for the purpose of providing assistance, in an advisory 
capacity, to those countries. The services they render are, of course, 
rendered by them as agents of the United States direct to those coun- 
tries and it necessarily would seem to follow that such quarters as 
may be furnished them by those countries must be considered as hav- 
ing been furnished in recognition of the services thus rendered by 
this Government through that medium and therefore that they were 
furnished on behalf of this Government. In the case considered in 
the decision of May 28, 1942, the officer was in Nova Scotia primarily 
for the purpose of rendering service to the United States and any 
benefits which may have flowed to the Canadian Government from 
his presence in Nova Scotia were merely incidental. It was held, never- 
theless, that the quarters furnished the officer by the Canadian Govern- 
ment were furnished him in his official capacity as a naval officer and, 
therefore, were furnished him on behalf of the United States Gov- 
ernment. It follows, a fortiori, that such quarters as may be fur- 
nished the personnel here concerned by the Greek or Turkish Gov- 
ernments would have to be considered as being furnished on behalf 
of the United States. It may be noted, moreover, that under the 
amendment of March 6, 1943, supra, no officer without dependents 
on field duty in Greece or Turkey (see 26 Comp, Gen. 439) would be 
entitled to rental allowance in any event except upon the certificate 
of his commanding officer that he was necessarily required to procure 
quarters “at his own expense,” whereas an officer with dependents, 
not furnished quarters for such dependents, would be entitled to rental 
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allowance on their account without regard to the source of the quarters 
occupied individually by the officer. 

For the reasons stated and assuming that your question (2), and 
the related question concerning enlisted personnel, refer to personnel 
who may be furnished quarters by the Greek or Turkish Governments 
and whose dependents are otherwise furnished quarters by this Gov- 
ernment, all the questions presented are answered in the negative. 
Of course, if personnel, otherwise entitled to rental or quarters allow- 
ances for their dependents, are furnished quarters for themselves but 
are not furnished quarters for their dependents from any such official 
source, they would be entitled to be paid such allowances, 


(B~70902) 


PAY—ADDITIONAL—NAVY MEDICAL OFFICERS APPOINTED FOR 
TEMPORARY SERVICE 


Persons appointed for temporary service in the Navy Medical Corps as acting 
assistant surgeons under the act of August 8, 1946, or as lieutenants (junior 
grade) under section 424 of the Officer Personnel Act of 1947 are not com- 
missioned officers of the Medical Corps of the Regular Navy within the con- 
templation of section 1A (a) of the Pay Readjustment Act of 1942, as 
amended, so as to be entitled to the $100 per month additional pay authorized 
in section 1A (b) of the latter act for such commissioned officers. 


Assistant Comptroller General Yates to the Secretary of the Navy, March 1, 1948: 

There has been considered your letter of November 4, 1947, trans- 
mitting a letter from the Acting Chief of the Bureau of Supplies and 
Accounts dated August 19, 1947, with accompanying endorsements 
thereon, and requesting decision on the following questions presented 
therein: 


(a) Are acting assistant surgeons appointed for temporary service under the 
Act of August 8, 1946 (60 Stat. 982), and now performing temporary service, 
entitled to additional pay at the rate of $100 per month as provided by section 
1A (b) of the Pay Readjustment Act of 1942, supra, as amended? 

(b) Are lieutenants (junior grade) appointed for temporary service under 
section 424 of the Act approved August 7, 1947 (Public Law 381—80th Congress), 
entitled to additional pay at the rate of $100 per month as provided by section 
1A (b) of the Pay Readjustment Act of 1942, supra, as amended? 


Section 1A of the Pay Readjustment Act of 1942, as added by section 
101 of the Army-Navy-Public Health Service Medical Officer Procure- 
ment Act of 1947, Public Law 365, approved August 5, 1947, 61 Stat. 
776, provides as follows: 


Sec. 1A. (a) The term “commissioned officers’, as used in this section, shal] 
be interpreted to mean only (1) those commissioned officers of the Medical and 
Dental Corps of the Regular Army and Navy and commissioned medical and 
dental officers of the Regular Corps of the Public Health Service who are on 
active duty on the effective date of this section; (2) those officers who are here- 
after commissioned in the Medical and Dental Corps of the Regular Army and 
Navy or as medical and dental officers of the Regular corps of the Public Health 
Service during the five-year period immediately following the effective date of 
this section; (3) such officers, now or hereafter commissioned in the Medical 
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and Dental Corps of the Officers’ Reserve Corps, the Naval Reserve, the National 
Guard, the Army of the United States, or as medical and dental officers of the 
Reserve Corps of the Public Health Service, who may, during the five-year 
period immediately following the effective date of this section, volunteer and 
be accepted for extended active duty of one year or longer; (4) general officers 
appointed from the Medical and Dental Corps of the Regular Army, the Officers’ 
Reserve Corps, the National Guard, or the Army of the United States who are 
on active duty on the effective date of this section; (5) general officers who may 
hereafter be appointed from those officers of the Medical and Dental Corps of 
the Regular Army, the Officers’ Reserve Corps, the National Guard, or the Army 
of the United States who are included in (1), (2), or (3) above. 

(b) In addition to any pay, allowances, or emoluments that they are other- 
wise entitled to receive, commissioned officers as defined in subsection (a) of 
this section shall be entitled to pay at the rate of $100 per month for each month j 
of active service following the date of enactment of this section: Provided, That f 
such sum shall not be included in computing the amount of increase in pay au- 
thorized by any other provision of law or in computing retired pay: Provided 
further, That the total amount which may be paid to any one officer under the 
authority contained in this section shall not exceed $36,000: And provided fur- 
ther, That the commissioned officers described in subsection (a) (3) of this 
section shall receive the pay provided by this subsection only during periods of 
volunteer service. 


The act of August 8, 1946, 60 Stat. 932, amended the act of May 4, 
1898, as amended, to read as follows: 


The President is hereby authorized to appoint for temporary service two 
hundred and fifty acting assistant surgeons who shall have the rank and com- 
pensation of assistant surgeons: Provided, That not more than two hundred and 
fifty of such acting assistant surgeons may be serving in the naval service at any 
one time: Provided further, That the Secretary of the Navy, in time of war or 
declared national emergency, may appoint, for temporary service with the com- 
pensation of assistant surgeons, such acting assistant surgeons as the exigencies 
of the service may require. 


In its report of July 17, 1946, on the bill, S. 2401, which became the 
said act of August 8, 1946, the Senate Committee on Naval Affairs 
inade the following explanatory statements: 


The purpose of the bill is to increase from 100 to 250 the number of acting 
assistant surgeons which the President is authorized to appoint for temporary 
service with the rank and compensation of assistant surgeons. 

Under the present law contained in 34 United States Code 21, the President is 
authorized to appoint, for temporary service, 100 acting assistant surgeons with 
the rank and compensation of assistant surgeons, and, in time of war or national 
emergency declared by the President to exist, the Secretary of the Navy is 
authorized to appoint, for temporary service with the same compensation as 
that received by assistant surgeons, such acting assistant surgeons as the exigen- 
cies of the service may require. Applicants appointed under this law are gradu- 
ates of schools of medicine and are assigned to naval hospitals for the year of 
internship required for a degree in medicine. After this year of service, the 
appointee is eligible to take an examination to determine his qualifications for 
appointment as an assistant surgeon in the Navy. The temporary appointments 
of those who fail to qualify expire 18 months from the date of the appointment. 


Section 424 of the Officer Personnel Act of 1947, Public Law 381, 
approved August 7, 1947, 61 Stat. 879, further amended the act of 
May 4, 1898, as amended by the said act of August 8, 1946, to read as 
follows: 
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(junior grade) who shall while so serving receive the pay and allowances now 
or hereafter prescribed by law for that grade. Notwithstanding any other pro- 
vision of law to the contrary, persons appointed pursuant to the authority con- 
tained in this Act shall not be placed on the lineal list of the Medical Corps, shall 
not be assigned running mates, and shall not be eligible for promotion while 
serving under such temporary appointments. The number of persons who may 
be so serving at any one time pursuant to this Act shall not exceed two hundred 
and fifty: Provided, That in time of war of (sic) declared national emergency 
the number of persons who may be so temporarily appointed and who may so 
serve may be increased to the extent determined by the President as necessary 
to meet the exigencies of the naval service. 


The Chief of the Bureau of Medicine and Surgery made the follow- 
ing comments on the matter under date of August 22, 1947: 


2. Appointment for temporary service of lieutenants (junior grade) pursuant 
to Section 424 of Public Law 381, 80th Congress, approved August 7, 1947, is con- 
sidered by this Bureau to be a continuation of a Navy Department policy for 
many years to generally appoint and assign graduates of schools of medicine to 
naval hospitals for the year of internship required for a degree in medicine. 
After this year of service such an appointee was eligible to take an examination 
for appointment as an assistant surgeon in the Medical Corps of the Regular 
Navy. Appointments of those who failed to qualify would terminate. This policy 
was planned in the post war Navy. 

8. Prior to enactment of Public Law 381, 80th Congress, which provided for 
appointments for temporary service in the Medical Corps of lieutenants (junior 
grade), such appointees were called acting assistant surgeons who served under 
an appointment rather than with a commission and appear to have been not 
considered as commissioned officers of the Navy within laws relative to com- 
missioned officers such as those authorizing retirement for physical disability 
incident to service, et cetera. 

4. Attention is invited to the fact that even under the most recent enactment, 
Public Law 381, 80th Congress, appointees will serve, with certain restrictions, 
i. e. such persons shall not be placed on the lineal list of the Medical Corps, shall 
not be assigned running mates and shall not be eligible for promotion while serving 
under such temporary appointment. 


The only categories of officers referred to in section 1A of the Pay 
Readjustment Act of 1942, swpra, which could include acting assistant 
surgeons appointed for temporary service under the said act of 
August 8, 1946, or similar appointees under section 424 of the Officer 
Personnel Act of 1947, would be commissioned officers of the Medical 
Corps of the Regular Navy who were on active duty on the effective 
date of that section or those officers who were thereafter commissioned 
in the Medical Corps of the Regular Navy during the five-year period 
immediately following the effective date of that section. It long has 
been recognized, however, that acting assistant surgeons appointed 
in the Navy for temporary service are not commissioned officers in 
the Regular Navy within the meaning of different statutes even though 
they may be serving under some form of commission (7'aylor v. United 
States, 38 C. Cls. 155; Nelson v. United States, 41 C. Cls. 157. Cf. 
Plummer v. United States, 224 U.S. 137) and it does not appear that 
their status in that respect was intended to be changed by the amend- 
ments contained in the act of August 8, 1946, and section 424 of the 
Officer Personnel Act of 1947. 


796802—48—-33 








486 DECISIONS OF THE COMPTROLLER GENERAL {27 


At the hearings before the House of Representatives Committee on 
Naval Affairs on H. R. 6992, which was identical to the said S. 2401, the 
bill which became the act of August 8, 1946, it was stated (page 2 of the 
report of the hearings, No. 273) : 


Mr. Drewry. The main purpose of this proposed legislation is to increase the 
opportunity of the Navy to get surgeons who will be qualified later to go into the 
regular naval service? Is that the idea? 

Admiral Agnew. Yes, sir. 

Mr. Drewry. And the appointment is only for a year? 

Admiral Agnew. Yes, sir. 

Mr. Drewry. And can be revoked at any time after appointment? 

Admiral Agnew. Yes, sir. 

Mr. Drewry. It may be more than a year? 

Admiral Agnew. No, sir. At the end of the year they are either qualified for 
appointment in the Regular Navy or they are released to civil life. [Italics 
supplied,] 

Also, as pointed out by the Chief of the Bureau of Medicine and 
Surgery, section 424 of the Officer Personnel Act of 1947, enacted 
in lieu of the provisions in the act of August 8, 1946, but for the same 
general purpose, specifically provides that the officers appointed in 
the Medical Corps for temporary service pursuant to its provisions 
shall not be placed on the lineal list of the Medical Corps, that they 
shall not be assigned running mates, and that they shall not be eligible 
for promotion while serving under such temporary appointments. In 
view of, these matters, I do not believe the conclusion is warranted 
that persons temporarily appointed under either act for such intern- 
ships were intended to be considered commissioned officers of the 
Medical Corps of the Regular Navy within the contemplation of the 
said act of August 5, 1947, granting the $100 a month increase in pay. 

In connection with the questions presented there has not been over- 
looked the fact that the act of August 8, 1946, provides that acting 
assistant surgeons appointed pursuant thereto are to have the compen- 
sation of assistant surgeons. However, the payment of the additional 
$100 a month provided for by section 1A of the Pay Readjustment Act 
of 1942, supra, is expressly restricted to the particular commissioned 
officers defined therein. That act was designed to grant the additional 
$100 a month to those officers for a particular purpose and there ap- 
pears no basis for a conclusion that it could apply to other officers 
by assimilation. Section 424 of the Officer Personnel Act of 1947, of 
course, merely grants the officers appointed thereunder the pay and 
allowances of lieutenants (junior grade) generally and could not, 
under any circumstances, be considered as operating to grant such 
ofticers the additional $100 a month. 

For the reasons stated above, both questions presented are answered 
in the negative. 
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( B-72064) 


EVIDENCE—PRESUMPTION OF DEATH—SETTLEMENT WITH SUR- 
VIVORS UNDER ARMED FORCES LEAVE ACT OF 1946 


Affidavits submitted in lieu of the standard certificate of death indicating that 
a former enlisted man was last seen alive in an area demolished by the ex- 
plosion which occurred in Texas City, Texas, on April 16, 1947, and that his 
body has not been recovered and he has not been seen nor heard from since 
that date, together with the publicized reports of the disaster, are sufficient 
to justify an inference or presumption that the man died in such disaster 
so as to warrant a settlement with his survivors for the unused military 
leave to his credit at the time of discharge in the manner prescribed by the 
Armed Forces Leave Act of 1946. 


Assistant Comptroller General Yates to Lt. Col. S. H. Smith, U. S. Army, March 
1, 1948: 

There has been received by indorsement of December 12, 1947, your 
letter of December 1, 1947, with enclosures, requesting decision as to 
whether payment is authorized on a voucher submitted therewith in 
favor of Mrs. Reba E. Jolley, Route 1, Box 80, Texas City, Texas, cov- 
ering claim on behalf of herself and two minor children ages 514 and 
4 for 29 days’ unused leave to the credit of her husband, Frank P. 
Jolley, former sergeant, Army of the United States, at the time of 
his discharge July 9, 1941. 

It appears from the evidence submitted that Mr. Jolley resided in 
Texas City, Texas, and that he was in the immediate vicinity of the 
docks when the explosion disaster occurred in that City on April 16, 
1947, and that his body has not been recovered and he has not been 
seen nor heard from since that date. Hence, the question arises as to 
whether affidavits submitted in lieu of the standard certificate of 
death may be accepted as sufficient proof of his death for the purpose 
of effecting settlement with the survivors for unused leave to his credit 
at the time of his disappearance. 

Sections 5 (a) and 6 (a) of the Armed Forces Leave Act of 1946, 
60 Stat. 965, as amended by the acts of July 26, 1947, 61 Stat. 510, 
and August 4, 1947, 61 Stat. 748, provide that leave to be settled and 
compensated for under section 6 shall be made entirely in cash in any 
case where, as here, an enlisted member of the armed forces is dis- 
charged prior to January 1, 1943, if application is made therefor prior 
to September 1, 1948. Section 6 (b) of the said act, 60 Stat. 966, pro- 
vides that in the case of a member of the armed forces who dies after 
discharge or on or after September 1, 1946, if not discharged prior to 
that date, and before settlement and compensation have been effected, 
settlement and compensation shall be made upon application therefor 
with such member or former member’s survivors, as follows: “To such 
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member’s or former member’s surviving spouse and children, if any, 
in equal shares.” Section 6 (c) of the act, 60 Stat. 967, provides, in 
pertinent part, as follows: 


Where the Secretary is of the opinion that any member or former member of 
the armed forces cr any survivor of any such member or former member is, 
by reason of being either under seventeen years of age or under mental disability, 
incapable of satisfactorily looking after his own interests, such Secretary may 
settle and compensate under this section with a proper person selected by him 
for the use and benefit of such member, former member or survivor, without 
the necessity of resorting to judicial proceedings for the appointment of a legal 
representative. Settlement and compensation made under the provisions of this 
subsection shall constitute a complete discharge of the obligations of the United 
States under this Act. The provisions of this subsection shall not apply when 
a legal guardian or committee has been judicially appointed for any such mem- 
ber, former member, or survivor, except as to any settlement and compensation 
made prior to the receipt of notice of appointment * * *. 

It is appropriate to point out that in the case of deceased members or 
former members the statute authorizes settlement and compensation 
to be made with the surviving spouse and children, if any, in equal 
shares, and also authorizes the Secretary, in the case of survivors under 
17 years of age, to settle and compensate under section 6 (c) of the act 
with a proper person selected by him “for the use and benefit of” such 
survivor, without resorting to judicial proceedings for the appointment 
of a legal representative. Hence, it would appear that any check 
representing an infant child’s share of such payment should be drawn 
in favor of the person selected by the Secretary “for the use and bene- 
fit of” such minor child. 

With respect to the specific question presented, the law presumes 
that a person shown to be alive at a given time remains alive until the 
contrary is shown by some sufficient proof, or, in the absence of such 
proof, until a different presumption arises, such as the presumption of 
death from the continued and unexplained absence of a person from 
his home or place of residence without any intelligence from, or con- 
cerning him, for a period of seven years. 16 Am. Jur., sections 13 and 
18. However, an inference or presumption that an absent person died 
before the expiration of seven years may be justified where, in connec- 
tion with other particular circumstances, it appears that within that 
period he encountered some special peril or came within range of some 
impending or imminent danger which reasonably might be expected to 
destroy life, such as a forest fire or a fall intoa crevice. 16 Am. Jur., 
section 37. Inthe case of Fanning v. Equitable Life Assurance Society 
of the United States, 107 A. 715, it appears that a great forest fire was 
raging in the vicinity of the residence of one Fanning, and that many 
persons had perished in the fire, some being burned beyond recogni- 
tion ; that one Saturday night the said Fanning informed a friend that 
he was going to help fight the fire, after which he never was seen nor 
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heard from again. In a suit brought more than 7 years thereafter to 
recover on a life insurance policy the court concluded that such evi- 
dence was sufficient to sustain an inference or presumption that Fan- 
ning had died in such fire. In the case of Brownlee, et al. v. Mutual 
Benefit Health and Accident Association, 29 F. 2d 71, involving an 
action to recover on an accident insurance policy, it appears that on 
January 1, 1927, one Brownlee and a companion set out to climb a 
mountain in Oregon which was icy and treacherous; that when they 
had ascended a considerable distance a severe snow storm arose which 
impeded their view and that they became separated after which the 
companion turned back while Brownlee kept ascending; and that 
although searching parties were sent out immediately, and again in 
the summer, his body never was recovered. The Court of Appeals, in 
an opinion rendered a little more than a year after the accident oc- 
curred, pointed out that the peril of falling into a crevice or of falling 
in some other manner was imminent and that if the jury found, as it 
could have from the evidence, that the insured met with an accident 
resulting in his death, the inference followed that the accident occurred 
immediately following his separation from his companion. Also, see 
Krell v. Maryland Drydock Company (1945), 41 A. 2d 502, where a 
judgment for workmen’s compensation was entered less than a year 
after the disappearance of an employee of a drydock company whose 
duties took him in close proximity to deep water. Theevidence showed 
that the employee could not have left the premises by land without 
being seen by guards; that he was last seen hurrying along the sea wall 
toward the drydock ; that he had not been seen for almost a year there- 
after and that his body had not been recovered. On the basis of 
such evidence the court concluded that a jury would be justified in 
finding that the employee was dead and that death had occurred by 
accidental drowning arising out of and in the scope of his employment. 

In the present case, three affidavits have been submitted tending to 
establish that Mr. Jolley met his death in the Texas City disaster. The 
first of such affidavits, executed by Ben L. Mitchell, is dated May 6, 
1947, and reads as follows: 


I am a Trustee of the Texas City Heights Volunteer Fire Department and 
have known Mr. Frank P. Jolley approximately five years. On the morning of 
April 16, 1947 I heard the siren of Police Officer Bell’s motorcycle and as I was on 
my way to Galveston he passed me. I followed him for a short distance when I 
saw smoke coming from the waterfront area of Texas City, Texas. I proceeded 
to the dock area and at about 9:00 A, M. I saw Mr. Frank P. Jolley trying to 
straighten out the firehose about midship of the SS GRANDCAMP which was 
moored at the Texas City docks. Mr. Jolley was standing on the docks. 

I left the docks of Texas City, Texas about five minutes later and the ex- 
plosion occurred about five minutes after my leaving. 

This is the last time I saw Mr. Jolley and have not seen him since that time. 
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The second affidavit, executed by G. P. Hitchcock, dated May 8, 1947, 
is as follows: 


On May 2, 1947, in the company of Miss Iris Barfield of 2920 Avenue R., Galves- 
ton, Texas, I interviewed Richard Hartnett in St. Mary’s Infirmary located in 
Galveston, Texas. Richard Hartnett was confined to his bed with a broken neck 
and he stated that he is 13 years of age and that on the morning of April 16, 1947 
at about 8: 45 A. M., together with his father Mr. Earl C. Hartnett and Mr. Frank 
Platt Jolley, a neighbor, he proceeded to the fire on the waterfront located at 
Texas City, Texas. He further stated that he, his father and Mr. Jolley arrived 
in the vicinity of Frank’s Cafe which is iocated about a half-block from the dock 
at which the S. S. Grand Camp was moored. He arrived at this point about 9: 05 
A. M. and that he remained in the automobile. His father left the car and went 
to talk to someone standing near an ambulance which was only a short distance 
away. Mr. Frank P. Jolley proceeded on down the street in the direction of the 
dock and just had sufficient time to reach the dock at which the S. 8. Grand Camp 
was moored when the explosion occurred. 

Richard Hartnett has not seen Mr. Frank Platt Jolley since the time that he 
saw him walking to the dock which was a minute or two before the explosion oc- 
curred at 9:12 A. M. on April 16, 1947. 

His father, who was a short distance away from the car in which he, Richard 
Hartnett, sat, was killed in the explosion but his body was recovered. 


The third affidavit, executed by Iris Barfield, dated May 8, 1947, also 
based upon an interview with Richard Hartnett, is substantially simi- 
lar to that executed by Mr. Hitchcock. 

On the basis of such affidavits and the publicized reports concerning 
the Texas City disaster, it reasonably appears that the circumstantial 
evidence is such as to justify an inference or presumption that Mr. 
Jolley died in such disaster so as to warrant the Government settling 
and compensating his survivors, in the manner prescribed by statute, 
for the unused leave to his credit at the time of his discharge from 
the Army. Accordingly, you are advised that payment on the voucher, 
if otherwise correct, is authorized. 

The voucher and supporting papers are returned herewith. 


(B~72707) 


ACTIVE-DUTY PAY AND ALLOWANCES; AVIATION LUMP-SUM PAY- 
MENTS—AIR CORPS RESERVE OFFICERS ORDERED TO ACTIVE DUTY 
FOR HOSPITALIZATION, ETC. 


An Army Air Corps Reserve officer who, after release from active duty because 
of physical disability, was ordered to “active duty” solely for hospitalization, 
medical treatment, and appearance before an Army retiring board, may 
not be considered as ordered to active duty within the meaning of section 
87a of the National Defense Act, as amended, so as to be entitled to active- 
duty pay and allowances thereunder during such period of hospitalization, 
ete.; and upon release from such duty, such officer may not be paid the 
lump sum authorized by section 2 of the act of June 16, 1936, as amended, 
for Air Corps Reserve officers upon release from active duty. Compare 
26 Comp. Gen. 107. 


Decision by Assistant Comptroller General Yates, March 3, 1948: 
There is before this Office for consideration the claim of Captain 
John G. Trapani, Air Corps, Army of the United States, for lump-sum 











LOLI IETS LEE LTE LL | EEE OT LL AI ETE, 
RPTL « os rt 


Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 491 


payment under section 2 of the act of June 16, 1936, 49 Stat. 1524, as 
amended, for the period January 28, 1946, to February 3, 1947. 

The Adjutant General of the Army has reported that John G. 
Trapani was appointed a second lieutenant, Infantry Reserve, June 
6, 1941, and accepted appointment June 14, 1941; that he was trans- 
ferred to the Air Corps Reserve March 25, 1943; that he was promoted 
to first lieutenant, AC-AUS, May 27, 1944; and that he was relieved 
from active duty December 24, 1945, by reason of physical disability. 
It is stated that he was paid a lump sum under the provisions of the 
act of June 16, 1936, as amended, supra, incident to such relief from 
active duty. 

Special Orders No. 19, War Department, Washington, D. C., dated 
January 23, 1946, are, in pertinent part, as follows: 

20. DP following officers ordered to AD WP fr home to sta on date indicated. 


TDN. PCS. 601-31 P 431-02, 03, 07, 08 A 212/60425. All dates are 1946 and 
personnel of AUS unless otherwise indicated. 


G i 
rade, a, and P in Branch and sta to which asgd Date of rank 
* * * 72 
1ST LT JOHN GEORGE 28 Jan Valley Forge GH, Phoenix- 30 June 1944 
TRAPANI 0420116, ville, Pa, for further obsn 
Brooklyn, NY. treatment and appear- 


ance before ARB. 


Special Orders No. 1, Headquarters, Army Medical Center, Wash- 
ington, D. C., dated January 2, 1947, are, in pertinent part, as follows: 

17. DP each of the following Offs now at Walter Reed GH is reld fr further 
obsn and.trtmt at Walter Reed GH and WP to their homes and arrive thereat 
on dates indicated, on which dates Offs are reld fr further asgmt and dy at Det 
of Pnts Walter Reed GH AMC Washington DC and will revert to inactive status 
by reason of physical disability. AUS apmts will continue in force during the 
pd of the present emergency and for six mos thereafter unless sooner terminated 


DP. Ly is gtd for number of das indicated eff 4 Jan 47. WDAGO Form 53-98 
auth. ” 


Name Home Revert Lv 
* * & 


1ST LT JOHN G TRAPANI 0420116 AC Brooklyn NY 3 Feb 47 31 
MA: 178 Interboro Parkway Brooklyn, 
NY. 


TDN 701-32 P 431-02-03-07 A 2170425 899-999. PCS. TPA. 
Auth: WD Cir 303, 46. 


* * * 


The Adjutant General has reported also that the officer was pro- 
moted to captain, AC-AUS, January 3, 1947, and that he was certified 
for retirement benefits by the Veterans’ Administration, effective 
February 4, 1947. 

As indicated above Captain Trapani was relieved from active duty 
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on December 24, 1945, because of physical disability. The quoted 
orders of January 23, 1946, purport to order him to active duty effec- 
tive January 28, 1946, but it will be noted that he was not assigned 
to a station for “active duty” as that term is generally understood, 
the orders directing him to report to the Valley Forge General Hospi- 
tal, Phoenixville, Pennsylvania, for further observation, treatment 
and appearance before an Army Retiring Board. Information con- 
tained in the file indicates that the officer performed no “active duty” 
other than that specifically mentioned in the said orders of January 
23 and, over a year later, by orders dated January 2, 1947, he reverted 
to an inactive status effective February 3, 1947, “by reason of physical 
disability.” 

Section 37 of the National Defense Act, 10 U.S. C. 351, provides, in 
pertinent part: 

For the purpose of providing a reserve of officers available for military service 
when needed there shall be organized an Officers’ Reserve Corps consisting of 
general officers and officers assigned to sections corresponding to the various 


branches of the Regular Army and such additional sections as the President 
may direct * * *. 


Section 37a of the National Defense Act, 10 U. S. C. 369, provides: 


To the extent provided for from time to time by appropriations for this specific 
purpose, the President may order reserve officers to active duty at any time 
and for any period; but except in time of a national emergency expressly de- 
clared by Congress, no reserve officer shall be employed on active duty for more 
than fifteen days in any calendar year without his own consent. 


The said two provisions of the National Defense Act would appear 
to contemplate the establishment of a reserve officers’ organization 
consisting of oflicers physically qualified for service in the armed 
forces of the United States and that that was the administrative 
view of the law is made clear by pertinent Army Regulations. See 
paragraph 10, Army Regulations 140-5, dated June 17, 1941, in part. 
as follows: 

Physical examinations—a. Of whom required.—Except where otherwise ex- 
pressly provided, every applicant for appointment in the Officers’ Reserve Corps, 
and every Reserve officer qualifying for reappointment, retention, promotion, 
transfer, or active duty, as well as extensions of tour thereof, and upon relief 
from active duty, will be required to pass satisfactorily a physical examination 


of the scope prescribed by current War Department instructions. [Italics 
supplied. ] 


Hence, the first question for determination is whether Captain 
Trapani was ordered to active duty within the meaning of the said 
provisions of law so as to be entitled to active duty pay and allowances, 
including the lump-sum payment claimed. Insofar as that question 
is concerned, there is no material difference between the provisions of 
the Naval Reserve Act of 1938, 52 Stat. 1175, and the provisions ap- 
plicable to the present case and this Office consistently has held that 
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under the said Naval Reserve Act no authority existed for payment 
of active duty pay and allowances to an officer of the Naval Reserve 
ordered to “active duty” for the purpose of hospitalization, medical 
treatment or for consideration for retirement. See decision dated 
August 12, 1946, 26 Comp. Gen. 107, and cases cited therein. The 
reasoning used in the said decision of August 12, 1946, in arriving 
at the conclusion stated therein is equally applicable to the present 
case and since it appears that Captain Trapani was ordered to active 
duty only for observation, treatment and appearance before an Army 
Retiring Board, this Office must conclude that he was not on active 
duty during the period January 28, 1946, to February 3, 1947, so as 
to become entitled to active duty pay and allowances. 

Accordingly, Captain Trapani’s claim for lump-sum payment as 
an officer on active duty will be disallowed. 


(B-71945) 


STATE JURY SERVICE—CREDITING OF PER DIEM PAYMENT FOR 
JURY SERVICE TO COMPENSATION 


The per diem payment for jurors provided by New Mexico law may not be re- 
garded as an allowance for expenses incident to jury service, but is to be 
considered as compensation for services rendered on account of jury service 
which, under section 3 of the act of June 29, 1940, is required to be credited 
against the compensation payable by the United States to an employee who 
may be absent on jury service in that State. 


Comptroller General Warren to H. H. Barnes, Department of Agriculture, March 
4, 1948: 


Consideration has been given your letter of December 1, 1947, as 
follows: 


There has been presented to me for certification and payment, the attached 
Bureau Voucher No. 7941, in the amount of $30.00, supported by the original claim 
letter from the claimant, Daniel A. Giles, a permanent employee of the Soil Con- 
servation Service headquartered at Capitan, New Mexico. 

The voucher covers refund of $30.00 for ten days jury service @ $3.00 per day, 
such jury service performed in the District Court of the Third Judicial District 
of the State of New Mexico, within and for the County of Lincoln at Carrizozo, 
New Mexico, on September 38, 8, 9, 10, 11, 15, 18, 22 and November 8 and 5, 1947. 

The employee has endorsed and relinquished State of New Mexico, Third Ju- 
dicial Court, Lincoln County Juror Warrant No. 776, in the amount of $53.80, 
covering the ten days jury pay @ $3.00 per day, and an allowance of 476 miles 
@ $0.05 per mile, or $23.80, covering ten round-trips from Capitan, New Mexico 
to Carrizozo, New Mexico; and warrant was deposited in the accounts of Paul 
D. Banning, C. D. O., Albuquerque, New Mexico, to account 12F5875.100 “Special 
Deposits, Suspense”, (Dept. of Agr., SCS), on Schedule of Collection No. 188, 
dated November 13, 1947, C. D. No. 19-522 dated November 14, 1947. Bureau 
Voucher No. 7551, in favor of the claimant, Daniel A. Giles, for the mileage al- 
lowance of $23.80, was paid from the above Suspense Account on D. O. Voucher 
19-58701 on November 26, 1947, and the remaining $30.00 is held in the account 
pending determination as to the propriety of this claim. 

The salary of the employee was not diminished during the period of jury serv- 
ice, and no charge was made against any accumulated or accrued annual leave to 
the credit of the employee. Our procedure has been to secure the jury pay from 
the employee and deposit same to the credit of “Miscellaneous Receipts”. 
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Section 30-137 of the State of New Mexico Statutes—Annotated, reads as 
follows: 

“PER DIEM AND MILEAGE ALLOWANCE OF GRAND AND PETIT 
JURORS.—Hereafter the rate of pay for all members of petit and grand juries 
in district courts within the State of New Mexico shall be Three Dollars ($3,00), 
per diem and mileage necessarily traveled from their homes to the place of hold- 
ing court and return at the rate of 5 cents per mile.” 

The Judge of the District Court of Lincoln County has interpreted, as out- 
lined in the original signed letter attached, that the allowance of $3.00 per day for 
jury service is for expenses only, and not to be considered as salary or pay, and 
on the basis of this interpretation, Mr. Giles has presented his claim. 

In accordance with the provisions of Section 3 of the Act of December 29, 
1941, your decision is requested as to whether the attached voucher may be cer- 
tified for payment. 


The act of June 29, 1940, 54 Stat. 689, provides: 


That the compensation of any employee of the United States or of the District 
of Columbia who may be called upon for jury service in any State court or 
court of the United States shall not be diminished during the term of such jury 
service by reason of such absence, except as provided in section 3, nor shall such 
period of service be deducted from the time allowed for any leave of absence 
authorized by law. 

See. 2. Any employee specified in section 1 who may be called upon for jury 
service in any court of the United States shall not receive any compensation for 
such service. 


See. 8. There shall be credited against the amount of compensation payable 
by the United States to any employee specified in section 1 for such period as such 
employee may be absent on account of jury service in the court of any State any 
amounts which such employee may receive from such State on account of such 
jury service. 

While in a proper case an allowance on account of jury service 
in a State court which clearly is shown to be only for expenses might 
not be required to be credited against the compensation payable by 
the United States in accordance with section 3 of the act, supra, I 
am not convinced that the per diem payment for jurors provided by 
section 30-137 of the New Mexico Statutes, 1941, Annotated, is such 
an allowance. In that connection it is noted that said section is based 
upon Chapter 24 of the 1915 Session Laws of the State of New Mexico 
passed at the Second State Legislature of New Mexico. That chapter 
of the 1915 Session Laws is entitled “An Act to Provide Pay for 
Jurors in the District Court” (Italics supplied.) Both that chapter 
and the code provision refer to the “rate of pay” and neither con- 
tains any indication that the amount payable is not compensation 
for the service rendered but merely is an allowance for expenses. 

Also, if the per diem payment for jurors were provided for the 
purpose of covering expenses and not as compensation, it would seem 
that when a jury is kept together during a trial that the resulting 
expenses would be for paying from the per diem payment. However, 
it is noted that section 16-324 of the New Mexico Statutes, 1941, An- 
notated, provides that when jurors are kept together during a trial 
the sheriff shall provide suitable meals and accommodations for them 
and there is no indication that members of juries are required to 
reimburse the sheriff or any other officer on account of such expenses. 
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In view of the foregoing and notwithstanding the interpretation 
of the Judge of the District Court of Lincoln County, New Mexico, 
I am compelled to hold that the per diem payment for jurors pro- 
vided by section 30-137 of the New Mexico Statutes, 1941, Annotated, 
is an amount received from a court of the State on account of jury 
service which is required to be credited against the compensation 
payable by the United States in accordance with section 3 of the 
act of June 29, 1940, 54 Stat. 689. 

Accordingly, the voucher may not be certified for payment. 

The voucher is returned herewith. 


(B-68913) 


RETIREMENT—ARMY ENLISTED PERSONNEL PHYSICALLY DISABLED 
AFTER TWENTY YEARS’ SERVICE—EFFECTIVE DATE 


The unqualified discharge of a former Regular Army enlisted man with twenty 
years’ service for permanent physical disability incurred in line of duty 
may not be regarded as invalid merely because the officer who effected the 
discharge may not have been aware, at the time, of the act of June 30, 1941, 
authorizing the retirement with pay of similarly situated enlisted men, and, 
therefore, the effective date of the former enlisted man’s retirement under 
section 2 of the act as amended should be governed for retired pay pur- 
poses by the date of the approval by competent authority of his retirement, 
and by the uniform retirement date statute of April 23, 1980, and may not 
be a date prior to the date of such approval. 


Assistant Comptroller General Yates to the Secretary of the Army, March 8, 
1948: 

There has been considered your letter of August 15, 1947, with 
enclosure, respecting the proposed retirement for disability of a 
former enlisted man of the Regular Army under the provisions of 
section 2 of the act of June 30, 1941, 55 Stat. 394, as amended by 
the act of May 4, 1945, 59 Stat. 135, 10 U. S. C., Supp. V, 939, and 
requesting a decision on certain questions concerning his pay rights. 

You state that on July 9, 1941, subsequent to the enactment of the 
said act of June 30, 1941, but prior to the dissemination of its provi- 
sions to field installations, the man involved was discharged “by rea- 
son of Certificate of Disability for Discharge due to Psychoneurosis, 
Neurasthenia, cause undetermined (Line of Duty: Yes), after having 
completed 23 years and 29 days of active service in the Regular Army.” 

There was received with your letter a copy of an opinion of the 
Judge Advocate General of the Army, dated June 6, 1947, holding 
that the said discharge was executed in violation of the provisions of 
section 2 of the act of June 30, 1941, supra, and, therefore, was void 
ab initio and that “corrective orders” properly may be issued placing 
the man on the retired list “as of the date he became entitled thereto 
by reason of service and disability.” The Judge Advocate General 
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suggested, however, that as the matter “necessarily involves the ex- 
penditure of public funds,” it should “be referred to the Chief of 
Finance for an appropriate submission to the Comptroller General.” 

The questions presented for decision, as they appear in your letter, 
are as follows: 


1. When the necessary administrative action has been taken to void the dis- 
charge and the enlisted man is placed on the retired list, will he be entitled 
to retired pay from 1 August 1941, in view of the provisions of Paragraph 6, 
AR 35-2640, that retirement shall take effect on the first day of the month fol- 
lowing the month in which said retirement would otherwise be effective, or 

2. Will he be entitled to retired pay, as provided for in the Act of 30 June 
1941, supra, from 10 July 1941? 

3. If 1 above is answered in the affirmative, what is the status of the enlisted 
man with reference to pay and allowances for the period 10 July 1941 to 31 July 
1941, inclusive? 


Sections 2 and 3 of the act of June 30, 1941, 55 Stat. 394, swpra, as 
originally enacted, provided as follows: 


Sec. 2. An enlisted man of the Regular Army or of the Philippine Scouts who 
has served twenty years or more in the military forces of the United States 
and who has become permanently incapacitated for active service due to physical 
disability incurred in line of duty shall be placed on the retired list. 

Sec. 3. When an enlisted man is placed on the retired list pursuant to the pro- 
visions of the next preceding section he shall receive 75 per centum of the average 
pay he was receiving for six months prior to his retirement plus a money allow- 
ance of $9.50 per month in lieu of rations and clothing and $6.25 per month in 
lieu of quarters, fuel, and light: Provided, That the money allowances of enlisted 
men of the Philippine Scouts placed on the retired list under this Act shall be 
the same as those heretofore or from time to time hereafter prescribed by the 
Secretary of War under existing law for enlisted men of that organization 
retired after thirty years of service. 


Section 6 of such act, 55 Stat. 395, is as follows: 


The administration of this Act shall be under such regulations as the Secretary 
of War shall prescribe. 

The act of May 4, 1945, 59 Stat. 135, swpra, amended the above- 
quoted section 2 by adding at the end thereof the following: 

Provided, That this Act shall apply to all former enlisted men of the Regular 
Army and the Philippine Scouts who have served for twenty years or more, and 
who were honorably discharged therefrom by reason of becoming permanently 
incapacitated for active service due to physical disability incurred in line of duty: 
Provided further, That any former enlisted man placed upon the retired list in 
accordance with the provisions of the foregoing proviso shall not be entitled to 
receive retirement pay for any period prior to the effective date of this amendment. 

Section 2 does not contain any prohibition against the discharge of 
an enlisted man for physical disability; it is not self-executing, and 
it does not confer on any enlisted man a vested right to be retired. 
See 25 Comp. Gen. 626, 630, and compare 4 Comp. Gen. 260. When 
read together, sections 2 and 6 of the act, swpra, clearly contemplate 
(1) the issuance of regulations by the Secretary of the Army to sup- 
plement the statutory authorization for the retirement of Regular 
Army enlisted men who have had military service of 20 years or more 
and who have become “permanently incapacitated for active service 
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due to physical disability incurred in line of duty,” (2) the investiga- 
tion or examination of the case of every Regular Army enlisted man 
who is a candidate for disability retirement with a view to determining 
whether or not such candidate has become “permanently incapacitated 
for active service due to physical disability incurred in line of duty,” 
and is in all respects eligible for disability retirement under the statute 
and the applicable regulations, and (3) as to every case wherein dis- 
ability retirement of an enlisted man of the Regular Army is pro- 
posed or recommended, the approval or disapproval by competent au- 
thority of the retirement of the individual concerned. The action 
thus contemplated would have to be taken before any man could 
acquire a vested right to retirement pay. 

Apparently, no such action was taken prior to July 9, 1941, or has 
been taken since that time, in the case of the enlisted man here involved, 
it appearing that he was discharged, without qualification, by compe- 
tent authority on July 9, 1941, considered himself as separated from 
the military service on that date, and was considered and treated by 
the military authorities as so separated. 

It is an established rule that a discharge from the military service, 
once validly issued by competent authority, legally may not be revoked 
unless it was procured through fraud or misrepresentation. 4 Comp. 
Gen. 260; id. 773; 21 id. 927, 928; 23 id. 419, 420; 26 id. 40,45. There 
is no suggestion that there was any fraud or misrepresentation in 
connection with the discharge here involved and since such discharge 
was not prohibited by law and did not affect any vested right of the 
man concerned, it may not be considered as invalid merely because the 
officer who effected it may not have been aware, at the time, of the 
existence of authority for proceedings which, if followed, might have 
led to some different result. In this connection, see decision of this 
Office dated January 24, 1945 (A-634, A-19023, A-29576), which is, 
in part, as follows: 


There is no showing that Captain Marshall exercised any election to be retired 
as a warrant officer instead of being discharged with one year’s pay pursuant 
to the terms of the act, or that, if any such election was attempted, it was 
approved, or that the officer contemporaneously claimed a right to retirement, 
for physical disability, or otherwise, or did aught than acquiesce in being dis- 
charged. However that may be, it appears from the report of the Adjutant Gen- 
eral that he actually was discharged from the Army December 15, 1922, pursuant 
to the recommendation of the board of officers, as provided by the statute, after 
consideration of his record and the attendant facts and circumstances. Having 
been discharged, he no longer was in the Army, irrespective of what alternative 
action might have been taken at the time, and the law has been long settled that 
when an officer is once discharged or dismissed by competent authority, he can 
regain his status only by a new and valid appointment. See Mimmack v. United 
States, 97 U. S. 426; Blake v. United States, 103 U. S. 227; Wood v. United States, 
107 U. S. 414; United States v. Corson, 114 U. S. 619; Wallace v. United States, 
55 C. Cls. 396. 
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Cf. decision of this Office dated December 9, 1947, B-64080, wherein 
it was stated that: 

* * * Conceivably, retirement as a nurse legally could follow inactive 
service as a nurse, but where, as here, the woman had been completely separated 
from the service, an announcement such as contained in the paper dated July 31, 
1946, in the nature of an interpretation of the Board’s report stated to have been 
approved more than three years previously and under which the woman’s dis- 
charge was effected, cannot lawfully be accepted for retirement pay purposes sub- 
sequent to discharge. See Miller vy. United States, 19 C. Cls. 388; 14 Op. Atty. 
Gen. 506; 17 id. 9; 19 id. 202. If it be a fact that the Board’s report did not find 
Nurse York entitled to retirement incident to a physical incapacity incurred in 
line of duty, the announcement interpreting the finding to be a finding of dis- 
ability incurred in line of duty would not in any event, it seems to me, meet the 
requirements of the statutes for purposes of retirement pay. As previously 
stated, the woman was discharged and the announcement did not reinstate her 
as a nurse in the military service. 

Accordingly, on the present record, I am constrained to hold that 
the discharge of the enlisted man here involved was a valid one and 
that it operated to separate him from the military service, absolutely 
and completely, on July 9, 1941. Hence, any current determination 
respecting his right to retirement and retired pay apparently must be 
made on the basis that he is, and since July 10, 1941, has been, a former 
enlisted man of the Regular Army and that, as such, he was not eligible 
for disability retirement prior to the date of enactment of the amenda- 
tory act of May 4, 1945, swpra. Such amendatory act extended the 
provisions of section 2 of the 1941 act, swpra, so as to authorize the 
retirement of “all former enlisted men of the Regular Army * * * 
who have served for twenty years or more, and who were honorably 
discharged therefrom by reason of becoming permanently incapaci- 
tated for active service due to physical disability incurred in line of 
duty.” However, such amendatory act, like the section which it 
amended, does not automatically confer a retired status on any man 
and does not authorize any retirement to be made effective retro- 
actively. Hence, any action now taken on the pending request of the 
former enlisted man here involved to be placed on the retired list 
should be consistent with the established rule that the effective date of 
the retirement of a member of the Regular Army is governed by the 
date of the approval by competent authority of his retirement, and 
by the uniform retirement date act of April 23, 1930, 46 Stat. 253, and 
may not be a date prior to the date of such approval. See 25 Comp. 
Gen. 663, and decisions cited therein. 

In view of the foregoing, it is not necessary to give a specific answer, 
at this time, to the questions presented in your letter. 
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(B-72972) 


COMPENSATION—WITHIN-GRADE SALARY ADVANCEMENTS—TEMPO- 


RARY EMPLOYEES CONVERTED TO PERMANENT STATUS—EFFEC- 
TIVE DATE 


A temporary employee whose position was converted to a permanent status 
on the first day of a pay period after he satisfied the length-of-service re- 
quirements and other conditions of section 402 of the Federal Employees 
Pay Act of 1945, authorizing within-grade salary advancements for perma- 
nent employees at the beginning of the next pay period following the com- 
pletion of the necessary prerequisites, is entitled to the benefit of a within- 
grade advancement effective the same date as the conversion, rather than 
at the beginning of the following pay period. 21 Comp. Gen. 313, amplified. 

In the case of temporary employees who acquired permanent status on the first 
day of a pay period after they satisfied all the other eligibility requirements 
for within-grade salary advancements under section 402 of the Federal 
Employees Pay Act of 1945, but who did not receive such advancements 
simultaneously with the acquisition of permanent status, administrative 
action may be taken to process such promotions retroactively effective to the 
date of acquisition of permanent status if such employees are still on the 
rolls; however, any claims of former employees for such compensation 
adjustments would be for settlement by the General Accounting Office. 


Comptroller General Warren to the President, United States Civil Service Com 
mission, March 8, 1948: 


Reference is made to your letter of January 15, 1948, as follows: 


The Commission respectfully requests your advice as to the legality of proces- 
sing within-grade salary advancements, provided all other conditions of eligibil- 
ity are met, simultaneously with conversions from temporary to permanent 
status at the beginning of a pay period. 

Upon meeting the requirements for acquisition of a competitive status under 
Civil Service Rule III (Chapter Z1-217, Federal Personnel Manual), employees 
may be converted to competitive status as of the date of the Commission’s cer- 
tificate of approval of the action, or any date immediately thereafter. An 
agency may effect a conversion within a pay period or at the beginning of a 
pay period. In order to establish a uniform effective date for intra-agency 
personnel actions and to comply with legal requirements, many agencies effect 
changes in status actions at the beginning of a pay period. 

Section 402 of the Federal Employees Pay Act of 1945, 59 Stat. 299, provides: 

“(b) All employees compensated on a per annum basis, and occuping perma- 
nent positions within the scope of the compensation schedules fixed by this Act, 
who have not attained the maximum rate of compensation for the grade in which 
their positions are respectively allocated, shall be advanced in compensation 
successively to the next higher rate within the grade at the beginning of the next 
pay period following the completion of (1) each twelve months of service if 
such employees are in grades in which the compensation increments are less 
than $200, or (2) each eighteen months of service if such employees are in 
grades in which the compensation increments are $200 or more, subject to the 
following conditions: * * *,” 

In 21 Comp. Gen. 313, 315, dated October 11, 1941, it was held that “The 
words ‘occupying permanent positions within the scope of the compensation 
schedules fixed by this act, * * * have relation to the beginning of any 
quarter, that is, the time that an employee becomes eligible for a within-grade 
salary advancement under the terms and conditions of the statute. In other 
words, an employee must at such time occupy a permanent position within the 
scope of the Classification Act as that term has been defined in the regulations. 
The definitions of the terms ‘permanent positions’ and ‘positions within the scope 
of the compensation schedules fixed by this act’ * * * thus have relation 
to the position held at the beginning of the quarter an employee becomes eligible 
for the within-grade salary advancement.” 
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It has been our interpretation of the provision of law and the decision cited 
above that an employee need only be occupying a permanent position at the time 
he receives a within-grade salary advancement, and that he is not required to 
be in a permanent position prior to the “beginning of the next pay period” follow- 
ing the completion of the other requirements of eligibility. 

Paragraph 1 of Departmental Circular No. 554 issued by the Civil Service 
Commission on April 8, 1946, states that “The time spent in any temporary 
appointment may be credited toward one within-grade salary advancement if 
and when the employee later meets the conditions of eligibility including the 
holding of a ‘permanent position’.” (Based on 21 Comp. Gen. 313, October 11, 
1941). To illustrate this provision, the Commission gave the following example 
under paragraph 3 of the Circular: 

“An employee is serving as a grade CAF-5 Clerk under Section 2, Temporary 
Regulation VIII appointment at the minimum rate of the grade, $2,320 per 
annum. He is reached on a competitive register for certification to the same 
position. He begins the status appointment at a salary of $2,320 and credits the 
time served under the Section 2 appointment toward a within-grade salary 
advancement. (That is, if he had served 12 months under the Section 2 appoint- 
ment and all other conditions eligibility were met he would be entitled to 
begin his status appointment in grade CAF-5 at a salary rate of $2,430, one 
step above the minimum).” 

Under the provisions of this circular, agencies may process conversion actions 
and within-grade salary advancements simultaneously or as a dual personnel 
action wherever the employee being converted has served at least the required 
12 or 18 months under a temporary appointment since his last equivalent increase, 
and provided all other conditions of eligibility are met. It is the understanding 
of the Commission that some agencies have been effecting conversion to com- 
petitive status and periodic pay increases simultaneously, while other agencies 
have been processing periodic pay increases effective at the beginning of the 
pay period following conversion to status where all other conditions of eligibility 
were met. 

It will be greatly appreciated if you will advise the Commission of the correct 
effective dates for periodic pay increases in the following cases, assuming that 
the pay periods begin on Sunday and that all other requirements of eligibility 
are met: 

Employee A serving under a temporary appointment was promoted effective 
July 14, 1946, from grade CAF-2, $1,954 to grade CAF-3, $2,168.28 per annum. 
He acquired competitive status effective October 5, 1947, and a periodic pay 
increase was processed effective the same date, making his salary rate $2,243.52. 

Employee B serving under a temporary appointment was promoted effective 
July 14, 1946, from grade CAF-4, $2,394 per annume to grade CAF-5, $2,644.80 
per annum. He was terminated effective September 20, 1947, due to reduction in 
force. He was reemployed at the second step of grade CAF-5, $2,770.20 on 
October 19, 1947, under a probational appointment, having met all the require- 
ments for acquisition of status. Establishment of his salary rate at the second 
step of the grade was based on the belief that he was entitled to a within-grade 
salary advancement at that time. 

Please advise also what action, if any, is to be taken by the agencies in the 
great number of cases which have already been processed under either method. 


Your interpretation of the decision of October 11, 1941, 21 Comp. 
Gen. 313, to the effect that an employee need only be occupying a per- 
manent position at the beginning of a pay period when he has other- 
wise satisfied the requirements for a within-grade salary advancement 
appears substantially correct, and any employee whose position is 
converted from a temporary to a permanent status on the first day 
of a pay period is to be considered as falling within the purport of 
that decision. That is to say, an employee under such circumstances 
whose position is converted to a permanent status on the first day of 
the pay period is entitled—under the instructions contained in De- 
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partmental Circular No. 554, quoted from in your letter—to the bene- 
fit of a within-grade salary advancement, effective the same day as 
the conversion, rather than the beginning of the following pay period. 
However, the decision in 21 Comp. Gen. 313, is not to be understood 
as authorizing the granting of a within-grade salary advancement 
simultaneously with the conversion to a permanent status at any time 
after the first day of a pay period as might be inferred from the illus- 
tration given in Departmental] Circular 554, supra. 

Referring to the examples cited in your letter, assuming, of course, 
that the pay periods began on October 5 and 19, 1947, the action in 
processing the within-grade salary advancements on those dates—the 
same days the employees acquired a competitive status—was correct. 

Referring to the last paragraph of your letter, you are advised that 
if any agency has failed to grant within-grade promotions to em- 
ployees otherwise eligible therefor, when they acquired a competitive 
status on the first day of a pay period, proper action may be taken to 
process such promotions retroactively effective to that date (25 Comp. 
Gen. 842) when the employees are still on the rolls of the particular 
department or agency; otherwise, any claim for such adjustment in 
compensation would be for settlement by the General Accounting 
Office. See 31 U. S. Code 71. 


(B~73769) 


LEAVES OF ABSENCE—ANNUAL—LUMP-SUM PAYMENTS—TRANSFER 
FROM POSTMASTER TO DEPARTMENTAL POSITION 


Under the act of June 8, 1940, authorizing the retention of accrued annual leave 
to the credit of a classified civil-service employee when appointed to the 
position of postmaster, such leave becomes merged with the leave earned 
by the employee in the office of postmaster under section 6 of the Postal 
Service pay statute of July 6, 1945, and upon the employee’s subsequent 
transfer or reemployment in the departmental service, a lump-sum payment 
for the aggregate of all such earned leave, irrespective of its origin, may 
be made pursuant to the provisions of section 3 of the act of December 21, 


1944, authorizing lump-sum payments for accrued annual leave upon transfer 
to a different leave system. 


Comptroller General Warren to the Postmaster General, March 9, 1948: 


There has been considered your letter of February 17, 1948, ref- 
erence 3, as follows: 


An official of this Department was transferred to the position of postmaster 
on April 1, 1986. As of March 31, 1936, he had 4644 days’ accumulated and ac- 
crued annual leave to his credit. 

On January 31, 1948, his services as postmaster were terminated by reason of 
reappointment as an Official of this Department. He has submitted a claim 
for lump-sum payment for accumulated and accrued annual leave, including 
the 46% days to his credit on March 31, 1936, under the provisions of Public 
Law 525, 78th Congress, 58 Stat. 845. The question has arisen as to whether 
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he is entitled to credit for these 4644 days, in the aggregate of annual leave 
for which payment may be made, pursuant to the provisions of the Act of June 
8, 1940, 54 Stat. 252 (39 U. S. C. 68), which provide: 

“That every classified civil-service employee who shall be appointed to the 
position.oi postmaster shall retain to his credit whatever amount of sick leave 
and vacation time is properly due him on the date of his appointment to the 
position of postmaser: Provided, That such accumulated sick leave and vacation 
time shall be transferred to the credit of the employee as of the date of his 
appointment as postmaster in the same manner as the time might have been 
utilized by him before appointment: Provided further, That this Act shall be 
retroactive to the extent that every postmaster at a first- or second-class post 
office who, shall have received appointment as postmaster while an employee 
of the classified civil-service and who shall hold the position of postmaster on the 
date this Act becomes effective, shall be entitled to the benefits of the Act and 
shall be credited with the amount of accumulated sick leave and vacation time 
which was due him on the date of his appointment as postmaster: Provided fur- 
ther, That all laws and parts of laws inconsistent with this Act are hereby 
repealed.” 

Your early decision in this matter will be appreciated. 


Your reference to an “official of this Department” is understood to 
mean an official in the Post Office Department as distinguished from 
the Postal Service, and your submission will be answered upon that 
basis. 

Section 3 of the act of December 21, 1944, 58 Stat. 846, provides: 


Sec. 3. That all accumulated and current accrued leave be liquidated by a lump- 
sum payment to any civilian officer or employee of the Federal Government or 
the government of the District of Columbia in cases involving transfer to agen- 
cies under different leave systems. Such lump-sum payment shall equal the 
compensation that such employee would have received had he not been trans- 
ferred until the expiration of the period of such leave: Provided, That the lump- 
sum payment herein authorized shall not be regarded, except for purposes 
of taxation, as salary or compensation and shall not be subject to retirement 
deductions. 

The annual leave of postmasters at the present time is covered by 
section 6 of the Postal Employees Pay Act of 1945, Public Law 134, 
59 Stat. 436, and is limited to 15 days, exclusive of Saturdays, Sundays, 
and holidays, each fiscal year, while the annual leave of officers and 
employees of the executive departments is governed by the act of 
March 14, 1936, 49 Stat. 1161, as amended, which grants permanent 
officers and employees 26 days each calendar year, exclusive of Sun- 
days, holidays, and non-workdays. Therefore, the annual leave 
granted postmasters and the annual leave granted employees of the 
departments are under different leave systems. 

When first introduced in Congress H. R. 5784, 76th Congress, which 
became the act of June 8, 1940, was limited to “every classified civil- 
service employee in a first or second class post office,” but in a report to 
the Chairman of the Committee on Civil Service, May 23, 1939, the Act- 
ing Postmaster General recommended that the language be broadened 
to read “every classified employee of the Post Office Department or of 
the Postal Service,” stating as his reasons therefor that occasion might 
arise for the appointment to the position of postmaster of officers and 
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employees of the Post Office Department, inspectors and officers or 
employees of the Railway Mail Service. However, as finally reported 
from the Committee and enacted, the statute refers broadly to “every 
classified civil-service employee” without limitation. While it was 
represented on the floor of the Senate, when the bill was being consid- 
ered by that body, as pertaining only to career Postal Service em- 
ployees (see Congressional Record, Vol. 86, part 5, page 4829, and Vol. 
86, part 7, page 7107) the elimination by the House of Representatives 
of all limitations upon classified civil-service employees leads me to 
conclude that its provisions would be applicable to any classified civil- 
service employee when appointed postmaster, regardless of whether 
appointed while serving in the Postal Service or in any branch of the 
executive departmental service. 

While the act of June 8, 1940, 54 Stat. 252, authorizes the transfer 
of annual leave accrued to a classified civil-service employee under any 
law to the credit of an employee when appointed postmaster, the stat- 
ute does not specifically provide that such leave may be retransferred 
should a postmaster subsequently be appointed to another civilian posi- 
tion under another leave law. Accordingly, the leave so transferred 
becomes merged with that earned in the office of postmaster under sec- 
tion 6 of the Postal Employees Pay Act of 1945, and any subsequent 
transfer or reemployment in the departmental service would constitute 
a transfer to a different leave system within the purview of the Lump 
Sum Leave Act of 1944, and payment should be made at that time for 
all leave then standing to the credit of the postmaster irrespective of 
its origin. 


(B-73100) 


PERSONAL SERVICES—PRIVATE CONTRACT V. GOVERNMENT 
PERSONNEL—RETIREMENT OF GOVERNMENT RECORDS 


In view of the opinion of the Archivist of the United States that the retirement 
of Government records for preservation or destruction pursuant to applicable 
laws and regulations is a function involving purely personal services for 
performance by Government personnel, and that such function is being 
performed presently by qualified and available employees of the War Assets 
Administration incident to its liquidation, the procurement of such personal 
services by private contract would be in contravention of the general rule 
that purely personal services may not be obtained by contract but are re- 
quired to be performed by regular supervised Government employees. 

Section 15 of the administrative expense statute of August 2, 1946, providing 
for the procurement of otherwise authorized expert services by contract, 
may not be regarded as permitting a Government agency in the process 
of liquidation to procure expert services by private contract in connection 
with the retirement of Government records for preservation or destruction 
pursuant to applicable laws and regulations, which services are being per- 

formed efficiently and adequately by regular employees of such agency. 
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A contract with a liquidating Government agency under which services would 
be performed working toward the attainment of improved methods and pro- 
cedures, elimination of duplication, etc., in connection with the retirement 
of Government records for preservation or destruction pursuant to applicable 
laws and regulations, would be in contravention of the provisions of section 
5 of the act of April 6, 1914, generally prohibiting the use of appropriated 
funds to pay the compensation or expenses of accountants or other experts 
inaugurating new or changing old methods of transacting the business of 
the United States. 


Comptroller General Warren to the Administrator, War Assets Administration, 
March 10, 1948: 


There has been considered your letter of January 23, 1948, as fol- 
lows : 


War Assets Administration, as you know, is now working toward the ultimate 
termination of its functions as a disposal agency of surplus property. AS a 
necessary incident of this termination, it is required by law to take necessary 
steps to retire its voluminous records by permanent or temporary preservation 
or by destruction, whichever may be dictated by law and administrative dis- 
cretion. Because this Administration is approaching final stages of liquidation, 
it has become increasingly difficult to retain sufficient personnel qualified to 
participate in this necessary function, much less to consider hiring additional 
personnel to augment our present program in this connection. 

Flashdex, a division of the Walter M. Ballard Company, Washington, D. C., 
has offered to perform certain essential phases of the retirement of records of 
this Administration now located in Washington and our field offices. If these 
services are availed of, it is contemplated that there may then be released cer- 
tain War Assets Administration personnel, who are now performing this task, 
for other duties which are considered as more vitally connected with the care, 
handling and disposal of surplus property which, of course, are the primary 
functions of this Administration. 

The services which this company is proposing to perform may be stated as 
working to the attainment of: 

1. Improved methods and procedures to accomplish the elimination and re- 
tirement of current and inactive records; 

2. Standardization and simplification of filing procedures and methods; 

3. Elimination of duplications ; 

4. Coordination of departmental use of records with a resultant elimination 
of duplication ; 

5. Greater utilization of existing equipment devoted to records; 

6. Bringing better housekeeping in the management and care of records; 

7. Identification and elimination of records for which there is no use and no 
requirement to preserve ; 

8. Preparation of record retirement schedules ; 

9. A complete inventory of our records, their identity and their location ; 

10. Determination of the types of records which are deemed to possess con- 
tinuing value because of legal, research, historical or administrative value, 
and which could be filmed to the economy of the Government. This study would 
carry with its finding of costs and technical procedures necessary in a filming 
operation. 

For these services the company would be paid a consideration based on the 
number of man-days required to complete the project at the unit of $150.00 per 
man-day. In order to provide the company with sufficient assurance to warrant 
its undertaking this project, the company has asked that it be guaranteed a 
minimum of at least 750 man-days. 

Aside from certain restrictive statutes which may have some bearing on this 
proposed agreement, which statutes are discussed herein in further detail, this 
Administration, as you know, heretofore has adopted a policy of not committing 
itself to a minimum guarantee. However, this request by the company is under- 
standable since it would obviously not be feasible for the company to commit 
itself to an immediate expenditure of funds and recruitment of personnel in the 
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' absence of an agreement on the part of this Administration to assure the com- 


pany that it would be compensated for such commitments. 

The company represents that it has available to it a competent staff of per- 
sonnel well qualified to perform the functions pertaining to retirement of records 
and that other governmental agencies and private businesses have used these 
services to their advantage and economy. 

Section 5 of the Act of April 6, 1914, 38 Stat. 335 (5 U. S. C. 55) provides that 
no part of any money appropriated in “any Act shall be used for compensation 
or payment of expenses of accountants or other experts inaugurating new cr 
changing old methods of transacting the business of the United States * * * 
unless authority for employment of such services or payment of such expenses 
is stated in specific terms in the Act making provision therefor and the rate of 
compensation for such services or expenses is specifically fixed therein, * * *.” 
While this Agency is unaware of any provision in any Act applicable to this 
Administration permitting such employment and specifically fixing the rate of 
such compensation, it is believed that the services contemplated by the proposed 
agreement would not be “inaugurating new or changing old methods of trans- 
acting the business of the United States” within the meaning of that Act. 

The Act of July 7, 1943, 57 Stat. 381 (44 U. S. C. 366, et seq.) directs the 
National Archives Council to promulgate regulations establishing (1) procedures 
for the compiling and submitting to the Archivist of the United States of lists 
and schedules of records proposed for disposal, (2) procedures for the disposal 
of records authorized for disposal and (3) standards for the reproduction of 
records by photographic or micro-photographic processes with a view to the dis- 
posal of the original records. Such regulations, when approved by the President, 
shall be binding on all Agencies of the United States Government. It will be 
noted that there is no specific requirement in this law which would prohibit a 
Government Agency from performing the task of listing documents which ulti- 
mately will be submitted to the Archivist for authority to destroy and it would 
seem that preliminary steps could be taken with a view to such listing, and 
classifying such documents without violating the above-quoted law. 

This Office is also aware of the long established rule that insofar as the Depart 
ments and establishments of the Federal Government are concerned, purely 
personal services must be performed by regular employees of the Government 
who are responsible to the Government and subject to Government supervision. 
6 Comp. Gen. 140; 11 id. 252; 12 id. 516; 16 id. 1055; 17 id. 52; 22 id. 700; and 25 
id. 579, 581. However, it seems that the Flashdex proposal is more in the nature 
of a contract for the purchase of technical services than personal services under 
strict Governmental supervision, and hence may not be within the general rule. 
25 Comp. Gen. 579. 

This Administration has authority in its Appropriation Act, Public Law 269, 
80th Congress, Ist Session, approved July 30, 1947, to engage the services of 
experts by contract notwithstanding the provisions of any law to the contrary. 
The Act of August 2, 1946, 60 Stat. 806, contains a restriction that no expert so 
engaged may be paid at a rate in excess of the per diem equivalent of $10,000 a 
year or $38.46 per day. However, it is submitted that these provisions do not 
apply where an independent-contractor relationship exists between an Agency of 
the Government and the contractor with little or no actual supervision being 
exercised by the Government Agency and with a stipulation in the proposed 
contract that the rate of compensation includes all overhead expenses of the 
contractor, such as office rent, stenographic services and other services not falling 
within the “expert” classification. 

For some time, this Administration has been conducting as part of the normal 
operations of this Administration the standards records management program 
common to Government Agencies, as prescribed by the Bureau of the Budget 
and the National Archives Council, but it is doubtful that the project will be 
satisfactorily completed within the time tentatively established for liquidation. 
The work to be performed by the Flashdex Records Engineering Division under 
their proposal would be of great assistance in carrying out our program. 

Accordingly, your decision is requested as to whether or not this Administration 
may expend appropriated funds for payments to the Ballard Company under its 
proposal as outlined above. 


Consideration of the statement contained in your letter concerning 
the present performance by employees of the War Assets Adminis- 
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tration of the work of retiring the records of the Administration, — 
together with certain additional information relating thereto obtained 
from another source, hereinafter referred to, convinces me that the 
matter presented properly may be disposed of on the basis of the 
general rule established by the decisions of the accounting officers 
of the Government that purely personal services for the Government 
may not be obtained on a contractual basis but are required to be 
performed by regular employees of the Government who are responsi- 
ble to the Government and subject to its supervision. I find nothing 
in your submission which suggests that the work to be performed under 
the proposed contract properly could be categorized other than as 
personal services. 

While there have been instances where, by reason of the nature of 
the work and the existence of conditions not permitting its perform- 
ance in the usual manner, accomplishment thereof by outside contracts 
has been sanctioned (see 6 Comp. Gen. 180; 11 zd. 99; 21 id. 400, 486; 
24 id. 924), it will be observed that the exceptions to the established 
rule have been made primarily upon the ground that employees of 
the Government were not qualified or available to perform the work in- 
volved. Such, however, would not appear to be the situation here. In 
that connection, by letter of January 30, 1948, this Office requested the 
Archivist of the United States to furnish an expression of his views— 
because of the intimate relation of the work to be performed under the 
proposed contract to the functions of the National Archives—as to (1) 
whether it is necessary to have services in connection with the retire- 
ment of Government records performed by private contract; (2) 
whether, under the terms of the proposed contract, as outlined in your 
letter of January 23, 1948, to this Office, the services contemplated 
thereby would meet the requirements of the National Archives; and 
(3) whether the personal services of regular employees of the Gov- 
ernment are adequate for the task. The reply of the Acting Archivist 
of the United States, dated February 16, 1948, is, in relevant part, as 
follows: 


As to the first question I should unhesitatingly say that in general (that is, 
in the usual case) it is not necessary to have the retirement of Government 
records either planned or carried out under private contract. Most Government 
agencies now handle such work very satisfactorily with their own personnel; 
so far as I know, none handles it by private contract. The Department of 
National Defense and Department of Agriculture among the permanent agencies 
have been eminently successful in developing sound and effective programs with 
their own personnel. Among the temporary war agencies, the Office of Price 
Administration (to mention only one) carried out an exceedingly competent and 
orderly reduction of some 1,500,000 cubic feet of records to less than 10,000 cubic 
feet, most of which are now in the National Archives in a shape well suited to 
the constant and varied reference that is made to them. Where an agency can 
plan and carry out such a program with personnel resources already familiar 
with its records and their value to the Government, it is an advantage for it to do 
so. The agency that creates the records must in any case devote considerable 
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resources to the task of informing and currently cooperating with any non-agency 
staff which undertakes such a task. 

As to the second question, it is impossible for me to give a definite answer 
without reference to the contract, since Mr. Larson’s letter does not explicitly 
state what the Ballard Company has undertaken to do or to deliver beyond 
“working to the attainment” of certain stated objectives. The National Archives 
is, of course, interested in the results of a plan when it is put into operation, 
rather than in planning processes as such. But considering the vital relation- 
ship of records to the operations of Government generally and in the present 
instance their essentiality as a source of information to Congress and such 
supervising agencies as your own and the Bureau of the Budget, I am inclined to 
doubt the wisdom of entrusting to persons outside the Government any signifi- 
cant part in the “determination of the types of records” to be disposed of or 
retained. The National Archives, at least, in its review of disposal schedules 
will find itself at a disadvantage (as might the Comptroller General in the 
exercise of his powers under par. 9 of the Disposal Act of 1945 [59 Stat. 434] ) 
if such schedules come from the hands of persons not experienced in the day 
by day operations of the War Assets Administration. It is my opinion that in 
the evaluation of records intimate knowledge concerning the agency and its 
work is more important than any special technique of survey or appraisal. 

As to the third question, it is my opinion that the regular employees of the 
War Assets Administration engaged in records retirement work have performed 
adequately a number of tasks that are basic parts of a satisfactory records 
retirement program, and have already set such a program in motion. The 
Records Management Section of the Administration has already made an 
adequate inventory of all the agency’s records, both identifying and locating the 
records; and it is continually rechecking this inventory in order to keep it 
current with changes of file location and in order to prepare disposal and 
retention schedules. It has already cleared with the General Accounting Office 
and with the National Archives, and received Congressional authorization for, 
the destruction of about fifty per cent of the agency’s records (Disposal Jobs 
Nos. 348-S19 and 348-S20), and has several more schedules nearly ready for 
submission. It has published and issued to the field a “Handbook of Instructions 
for the Operation of Records Depositories” (May 1947), a “Handbook of Instruc- 
tions for the Disposition of Field Records” (May 1947), and a preliminary set of 
disposal standards covering the records of all functions of the War Assets 
Administration in the field. 

Most of what remains to be done on the level of planning at headquarters 
and in the field should be possible to accomplish by April 1 without the assign- 
ment of additional agency personnel. The disposal standards are now in process 
of revision to bring them into closer conformity with the existing arrangement 
of files. This is scheduled for completion by March 1. Field schedules trans- 
lating the standards for operational purposes in each zone and region are being 
drafted and are scheduled for completion by the end of March, The selection 
of records for retention, which may involve the working out of sampling schemes, 
will, it is estimated, be completed by the end of April. 

It is my estimate that the cost of completing plans and organizing a program 
the results of which would be acceptable to the National Archives would be 
about $20,000, a figure approximately proportional to that for the analogous 
phases of the records retirement program of the Office of Price Administration. 
This figure is based upon what may reasonably be estimated to be the personal- 
service cost of War Assets Administration employees presently engaged in this 
project, plus the coordinating and advisory services of a National Archives 
staff member, for one quarter. The National Archives staff member's services 
might or might not be desirable to arrange on reimbursable basis. 


I think you will agree that the foregoing statement establishes, 
without question, that under normal circumstances the retirement of 
Government records in conformity with the requirements of applicable 
laws and regulations is a function which can be performed by Govern- 
ment agencies, utilizing the services of Government personnel, without 
the necessity of procuring outside assistance by private contract, 
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and that, so far as concerns the services contemplated by the agreement 
here involved, the regular employees of your Administration are 
qualified and available to carry out the task upon which, your letter 
states, they are currently engaged. In the face of this demonstrated 
fact, the procurement of such services by private contract, as proposed, 
clearly would be in contravention of the rule hereinabove discussed. 

Your letter refers to the fact that under the current appropriation 
of the War Assets Administration your agency may procure services 
as authorized by section 15 of the act of August 2, 1946, Public Law 
600, 60 Stat. 810. The said section 15 provides that the head of any 
department, when authorized in an appropriation or other act, may 
procure the temporary or intermittent services of experts or organiza- 
tion thereof by contract, without regard to the civil-service and classifi- 
cation laws. However, there is nothing in the terms of said law or its 
legislative history which may be construed as nullifying the force and 
effect of the cited rule against the procurement of personal services by 
contract, and it is believed that the general provisions of said section 15 
have a broad field of reasonable operation aside from the restrictions 
of the cited rule. The authority granted by section 15 is not a novel 
one; it is, in effect, but a restatement of similar authority which has 
been granted in appropriation acts in the case of various departments 
and agencies of the Government for several years. But, the authority 
to hire experts has never been regarded as permitting the procurement 
by private contract of services which can be performed by regular em- 
ployees of the Government. While the term “expert,” as used in legis- 
lation generally and in section 15 of Public Law 600, supra, may not be 
susceptible of a precise definition, it must be regarded as including only 
those exceptionally qualified by education and experience in a particu- 
lar line to perform some special service—and who are not, generally, 
obtainable under operation of the civil-service laws and regulations. 
14 Comp. Gen. 70, 71. Moreover, it would seem necessary that, in 
order to justify the employment of experts, there should be a concur- 
rence of two factors: First, that the services sought to be procured 
can be satisfactorily performed only by experts and, second, that the 
persons employed are experts. Cf, 16 Comp. Gen. 703. Assuming 
that the Walter M. Ballard Company is prepared to furnish services 
of a specialized type and is expert in its particular field, yet, the fact 
that the regular employees of your Administration are performing the 
task and, as delineated in the above-quoted letter of the Acting Archi- 
vist of the United States, the same is being, and can be, efficiently and 
adequately accomplished by said employees, it would seem abundantly 
clear that the services of experts are not required. 

Furthermore, there is the question as to the application of section 5 
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of the act of April 6, 1914, 38 Stat. 335, 5 U. S. C. 55, generally prohibit- 
ing the use of appropriated funds to pay the compensation or expenses 
of accountants or other experts inaugurating new or changing old 
methods of transacting the business of the United States. A copy of 
the proposed contract was not furnished with your letter and its precise 
terms are not known. However, the services which the contractor is 
proposing to perform are stated as working to the attainment, among 
other things, of improving methods and procedures, elimination of 
duplication, and bringing better housekeeping. If that be a fact it 
seems clear to me that such objectives definitely relate to the inaugura- 
tion of new methods or the changing of old methods of transacting the 
Government’s business and, as such, are within the meaning of the said 
act. 

In view of the foregoing, I am constrained to conclude that the ex- 
penditure of appropriated funds under a contract such as proposed in 
your letter is not authorized. 


(B-72430) 


TRAVELING EXPENSES—CIVILIANS APPOINTED FOR DUTY OVER- 
SEAS—RESIDENCE AND POST OF DUTY IN ALASKA 


The provisions of section 7 of the administrative expense statute of August 2, 
1946, authorizing payment of the expenses of travel of new appointees to 
places of employment outside continental United States being primarily 
applicable to persons who, at the time of appointment, actually were resi- 
dents of the United States and who were required to travel to posts of duty 
outside continental United States, such expenses of travel may not be paid 
to a new appointee residing in Alaska and appointed for duty at a post also 
in Alaska. 26 Comp. Gen. 679, distinguished. 


Comptroller General Warren to the Secretary of Commerce, March 11, 1948: 
There has been considered your letter of January 2, 1948, requesting 
decision as to “whether or not” this Office would object to the payment, 
under section 7 of Public Law 600, approved August 2, 1946, 60 Stat. 
806, 808, of “travel and transportation expenses of an appointee 
residing in Alaska and appointed for duty at a post, also in Alaska.” 
Your letter refers to Office decision of March 18, 1947, 26 Comp. 
Gen. 679, in which it was stated that the general purpose of section 7 
of Public Law 600 was to facilitate the recruitment of personnel and 
in which it was held that this Office would not object to the payment 
of expenses of a new appointee residing in Hawaii (an organized 
Territory of the United States) and appointed to a post of duty in 
Alaska (a point outside the continental limits of the United States). 
While one of the purposes of section 7 of Public Law 600 was to 
facilitate the recruitment of personnel for duty outside the conti- 
nental limits of the United States, it primarily was intended for 
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application to cases of persons who, at the time of their appointment, 
actually were residents of this country and who were required to 
travel to posts of duty beyond the continental limits of the United 
States. See page 6 of House Report 2186, 79th Congress. Although 
in decision of March 18, 1947, 26 Comp. Gen. 679, supra, the act was 
interpreted as covering a new appointeee who resided in Hawaii and 
who was required to travel to a post of duty in Alaska, since, in the 
instant case, the new appointees would not be required to travel 
outside of Alaska, the Territory in which they would be hired, I am 
constrained to the view that the payment of their traveling and 
transportation expenses to their posts of duty would not be authorized 
under the provisions of section 7 of Public Law 600. 


(B-73409) 


ENLISTED PERSONNEL ON CIVILIAN DUTY DURING FURLOUGH— 
DOUBLE COMPENSATION PROHIBITION; INCOMPATIBILITY OF EM- 
PLOYMENT 


The fact that the duration of the civilian employment of an Army enlisted 
man while on furlough was of necessity limited to his furlough period 
may not be regarded as expressly restricting the civilian compensation to 
such a limited amount as when added to his Army pay would not exceed 
the $2,000 per annum dual compensation restriction of the act of May 10, 
1916, as amended, so as to except the enlisted man from the general rule 
that the combined rates of compensation are for consideration in determin- 
ing whether the receipt of two salaries exceeds the statutory limitation, and 
not the aggregate compensation actually received in any particular year. 

The holding of a civilian Federal position while receiving active-duty pay as 
a member of the armed forces is incompatible with military duty, actual 
or potential, notwithstanding that the individual may have been on furlough 
from the armed forces during the period of employment. 































Comptroller General Warren to E. R. Hill, Department of Agriculture, March 
11, 1948: 

Reference is made to your letter of January 30, 1948 (your reference, 
A, Disbursement, Vouchers) , transmitting a pay roll voucher on which 
payment is proposed to Donald C. Hineman for 111 hours at $1.10 per 
hour, or a total of $122.10, covering services performed as fire fighter 
crew boss on the Toiyabe National Forest during the period August 6 
to 13, 1947, and requesting decision as to whether said voucher may be 
certified for payment. Your doubt in the matter arises from the fact 
that Mr. Hineman was at that time an Army corporal on furlough, his 
Army pay amounting to $90 a month. You suggest that there would 
be no possibility of the combined rates of pay exceeding $2,000, as his 
furlough was for 30 days only. 

In determining whether the receipt of two salaries exceeds the $2,000 
limit established by the act of May 10, 1916, as amended by the act of 
August 29, 1916, 39 Stat. 120, 582, it has been held by this Office that it 
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is the combined rates of compensation that are for consideration and 
if the combined rates exceeded $2,000 such dual employment is within 
the prohibition of said act notwithstanding that the aggregate com- 
pensation actually received in any particular year may not have 
equaled that amount. 11 Comp. Gen. 200; 12 id. 583; 15 id. 751; 18 
id.614. The only exceptions to that rule recognized by this Office have 
been in those cases where the compensation of one of the positions was 
restricted expressly in the appointment to such a limited amount as 
when added to the salary of the other position held by the individual 
would not exceed $2,000. The fact that the employee in this case had 
been granted a furlough from the Army for only 30 days would not 
bring him within such exception to the general rule, and there is no 
doubt but that the rate of compensation at $1.10 per hour would in 
itself amount to a rate of more than $2,000 per annum. 

Aside from the question of dual compensation, however, it has been 
held repeatedly by this Office that the holding of a civilian Federal 
position while receiving active duty pay as a member of the armed 
forces is incompatible with military duty, actual or potential, and that 
it was immaterial that the individual may have been on furlough from 
the armed forces during the involved periods. 22 Comp. Gen. 127; 
25 id. 866 ; B-47807, April 28, 1945. Accordingly, in the circumstances 
stated in your submission, the voucher may not be certified for 
payment. 

The voucher is returned herewith. 


(B-72958) 


TRANSPORTATION—HOUSEHOLD EFFECTS—SHIPMENT BY 
EMPLOYEE’S TRAILER 


Under section 12 of Executive Order No. 9805, which authorizes reimbursement 
for the transportation of employees’ household effects upon change of station 
in a commuted amount based on the net weight of the household effects 
“actually shipped by carrier,” but which provides no allowance where ship- 
ment is accomplished by other than a “carrier,” there is no basis upon which 
reimbursement may be made for shipments effected by means of an em- 
ployee’s trailer. 


Comptroller General Warren to Frank H. Shiner, Department of the Interior, 
March 12, 1948: 

Reference is made to your letter of January 19, 1948, file reference 
375, transmitting a reclaim voucher in favor of Fred I. Gould for 
$50.51, alleged to be due for shipment of a portion of his household 
effects from Grand Junction, Colorado, to Mancos, Colorado, by means 
of the employee’s trailer, incident to a permanent transfer of duty 
station as an employee of the Bureau of Reclamation, Department of 
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the Interior, and requesting a decision as to whether reimbursement 
for such shipment is authorized. 

By transfer order dated July 14, 1947, the employee’s permanent 
duty station was changed from Grand Junction, Colorado, to Mancos, 
Colorado, effective August 10, 1947, and the shipment of his house- 
hold effects in accordance with the terms of Executive Order 9805 
was authorized therein. Pursuant to said authorization his effects 
were moved from his old to his new station during the period July 31 
to August 4, 1947, 3,620 pounds being shipped by public carrier van and 
1,380 pounds by the employee’s trailer. The employee claimed reim- 
bursement of $183, which amount is allowable under Executive Order 
9805 upon a commuted basis for shipment of 5,000 pounds of effects 
over a distance of 210 miles at the rate of $3.66 per cwt. However, the 
sum of $50.51 administratively was deducted therefrom covering that 
portion of the effects (1,380 pounds) transported in the employee’s 
trailer. Both the amount of the said deduction and the payment al- 
lowed for shipment of 3,620 pounds were computed at the rate of 
$3.66 per cwt. The employee now submits a reclaim voucher for 
payment of the amount deducted from the original claim, namely, 
$50.51. 

Section 12 of Executive Order 9805, governing the payment of trans- 
portation expenses for shipment of household and personal effects of 
civilian officers and employees of the United States upon transfer of 
permanent duty station, provides as follows: 


Commutation of expenses. In lieu of the payment of actual expenses of trans- 
portation, packing, crating, temporary storage, drayage, and unpacking of house- 
hold goods and personal effects in the case of transfers between points within the 
continental United States, reimbursement shall be made to the employee on a 
commutated basis at rates per hundred pounds as fixed by zones in Schedule A 
which is attached to and made a part of these regulations. The amount payable 
shall be the product of the applicable rate and the net weight of household goods 
and personal effects actually shipped by carrier for the employee (within the 
weight limitation prescribed by section 16 hereof). Government bills of lading 
shall not be used. (Italics supplied.) 

It is clear from the above-quoted section of the regulations—par- 
ticularly the italicized portion—that the regulations contemplate 
shipment of an employee’s effects by private or common carrier. No 
provision is made therein for allowance of any sum where the ship-- 
ment of the effects is accomplished by means of the employee’s trailer, 
that is, by other than a “carrier.” In the absence thereof, there is no 
legal basis upon which reimbursement may be authorized for ship- 
ments of effects accomplished by such means of transportation. See 
111 P. 2d 306, 310 [Board of Railroad Com’rs, et al. v. Gamble- 
Robinson Co., et al.|; 183 P. 2d 231, 237 [Hudgens v. State]. Also 
see, Words and Phrases, Permanent Edition, Vol. 6, pages 172-173 
for other definitions of the word “carrier.” 
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However, since under the facts presented, the employee legally is 
entitled to reimbursement upon a commutated basis for shipment of 
3,620 pounds of effects at the rate of $3.89 per cwt. (see Schedule A 
of Executive Order 9805) or $140.82, there still is due him the sum of 
$7.33 for the shipment undertaken by public carrier. 

Action on the voucher should be taken accordingly. The voucher 
is returned herewith. 


(B-73197) 


TRANSPORTATION OF DEPENDENTS AND HOUSEHOLD EFFECTS— 
SUCCESSIVE CHANGES OF STATION 


Where the shipment of an employee’s household effects from one official station to 
another was authorized on an actual expense basis under Executive Order 
No. 8588, as amended, but shipment actually was made to a third official 
station under a change-of-station authorization issued in accordance with the 
terms of Executive Order No. 9805 which changed the method of reimburse- 
ment for the shipment of household effects to a commuted basis, the amount 
of reimbursement allowable is to be measured by the provisions of the latter 
Executive order, even though the first change of station preceded the effective 
date thereof. 

An employee who was ordered from one official station to another and who, before 
shipment of his household effects to such new station, was transferred to a 
third station is entitled, under Executive Order No. 9805, to reimbursement 
on a commuted basis for shipment from a previous place of residence to the 
third station, even though it be in excess of the commuted cost from the second 
to the third station. 

Where an employee’s family traveled by privately owned automobile from a previ- 
ous place of residence to his new official station—the last of two successive 
changes of station—after expiration of the time limitation fixed for the first 
change of official station, but within the time fixed for the second station 
change, the maximum amount of reimbursement allowable is the constructive 
cost of transportation from the second station to the new station by the most 
economical usually traveled route via mode of conveyance actually used, not 
to exceed the cost between such points by common carrier. 


Comptroller General Warren to Anne K. Zack, Department of Commerce, March 
12, 1948: 


By letter of January 23, 1948, the Civil Aeronautics Administration, 
Department of Commerce, forwarded here for consideration your letter 
of January 15, 1948, transmitting a voucher in favor of Henry P. Jan- 
dacek for $249.50, alleged to be due for shipment of his household 
effects and the transportation of his immediate family from Phillips, 
Wisconsin, to Minot, North Dakota, in November, 1947, incident to a 
series of permanent transfers of duty stations as an employee of the 
Civil Aeronautics Administration, and requesting a decision as to the 
proper amount of reimbursement allowable thereon. 

By travel order No. 3-121.1, dated October 14, 1946, the claimant 
was directed to proceed on or about October 14 from Chicago, Illinois, 
his official station, to Bismarck, North Dakota, for the purpose of 
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effecting a permanent change of official headquarters, and by orders of 
September 15, 1947, his permanent transfer was ordered from Bismarck 
to Minot, North Dakota, travel to commence on or about September 15, 
Each of the travel orders authorized the shipment of the employee’s 
personal and household effects and the transportation of his immediate 
family, the first in accordance with the terms of Executive Orders 8588 
and 9587, as amended, and the second, in accordance with Executive 
Order 9805. The initial authorization for the shipment of the effects 
from Chicago, Illinois, to Bismarck, which authorization was to have 
terminated October 14, 1947, was extended on October 9, 1947, to expire 
not later than October 14, 1948, and the second authorization covering 
shipment of the effects was to expire two years from the effective date 
of the applicable transfer. The employee transferred to the new duty 
station as directed, but because of his inability to locate suitable living 
quarters at Bismarck he did not move either his family or his household 
effects to that point. However, under date of November 17, 1947, his 
effects, weighing 3,040 pounds, were moved from Phillips, Wisconsin, 
to Minot, North Dakota, and the employee now claims reimbursement 
upon a commuted basis for the entire distance of that movement. Rela- 
tive thereto, you state in your letter that if the shipment had been 
made from Phillips to Bismarck, the cost under Executive Order 8588 
would have been $172.06 and that the cost from Bismarck to Minot, 
under Executive Order 9805, would have been $93.02, or a total for both 
movements, $265.08. 

While it is not so stated in the record, it is assumed that Phillips, 
Wisconsin, comes within the meaning of the words “some previous 
place of residence” as used in section 8 of Executive Order 9805, and 
this decision is rendered upon that basis. 

Since the transfer of the employee from Bismarck to Minot, North 
Dakota, was not ordered until September 15, 1947, it is obvious that 
no commitment was made with respect to the movement of his effects 
to Minot, until subsequent to the effective date of Executive Order 
9805, namely November 1, 1946. Accordingly, the amount of reim- 
bursement allowable is to be measured by the terms and conditions of 
said Executive order—which order was promulgated under authority 
of section 1 of the act of August 2, 1946, Public Law 600, 60 Stat. 806— 
notwithstanding the fact that the first change of station preceded 
the effective date thereof. 20 Comp. Gen. 479, 483. That is to say, 
among other things, it applies to the change in reimbursement for 
the movement of household effects from an actual expense basis to a 
commuted basis. Hence, whatever be the distance chargeable to the 
Government, the entire amount due is to be figured upon a commuted 
basis in accordance with Executive Order 9805. 
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With respect to the question of the amount of reimbursement allow- 
able, arising because of the movement of the effects having been made 
from Phillips, Wisconsin, rather than from the employee’s last official 
station, the record shows (1) that both of the transfer orders issued to 
the employee authorized the shipment of his effects at Government 
expense, (2) that the movement of the effects was accomplished within 
the time limit allowed by each order, and (3) as compared with the 
cost of the separate shipments (Chicago or Phillips to Bismarck; Bis- 
marck to Minot) which could have been made legally, the advantage 
still is with the Government, since the cost of the direct shipment 
from Phillips to Minot is less than it would have cost to make the 
separate shipments. Under those circumstances, it is immaterial that 
the expense of shipping the goods from Phillips, Wisconsin, directly 
to the new station (Minot) was considerably greater than the expense 
that would have been incurred had the shipment been from the last 
duty station, Bismarck, North Dakota, to Minot, North Dakota. See 
20 Comp. Gen. 568 ; 27 id. 267 (B-70546) , referred to by you, and also, 
B-71377, December 12, 1947. . 

In connection with the above, it is relevant to note at this point that 
the present law and regulations (Public Law 600 and Executive Order 
9805, supra) do not expressly preclude the Government from paying 
the full amount allowable upon a commuted basis for shipment of 
household effects directly from a previous place of residence to the 
third duty station, as here—the first sentence of the proviso of section 
8 of the current regulations being inapplicable to a situation such 
as this. 

Turning to the question of the amount of reimbursement allowable 
for transportation of the employee’s immediate family from Phillips, 
Wisconsin, to Minot, North Dakota, the record shows that their travel 
was performed by privately owned automobile during the period No- 
vember 15 to 16, 1947, or subsequent to the expiration date of the au- 
thorization granted in the travel order of October 14, 1946, to wit, six 
months from the effective date of the employee’s transfer to Bis- 
marck—no extension of time having been granted, as required. Hence, 
any right to transportation of his immediate family at Government 
expense upon the basis of that transfer expired prior to the date of 
their travel. Accordingly, you are advised that the maximum amount 
of reimbursement allowable for transportation of the employee’s im- 
mediate family is the constructive cost of their transportation from 
Bismarck to Minot, North Dakota, by the most economical usually 
traveled route, via the mode of conveyance actually used, namely, 
privately owned automobile, not to exceed the cost between those 
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points by common carrier. Cf. B-28260, October 24, 1942; B-38603, 
December 13, 1943 ; 20 Comp. Gen. 568 ; 22 éd. 725; 25 id. 325. 
Action on the voucher should be taken in accordance with the above. 
The voucher is returned herewith. 


(B-73738) 


APPROPRIATIONS—AVAILABILITY—PURCHASES OF AIR TRANSPORTA- 
TION TICKETS FOR EVIDENTIAL PURPOSES 


The purchase by the Civil Aeronautics Board of air transportation tickets for 
use as evidence of violations of the tariff provisions of the Civil Aeronautics 
Act of 1938, as amended, being a proper incident of the Board’s functions of 
administering and enforcing said act, the current appropriation for necessary 
expenses of the Board may be regarded as available for such purpose. 


Comptroller General Warren to the Acting Chairman, Civil Aeronautics Board, 
March 12, 1948: 

Reference is made to your letter of February 16, 1948, requesting a 
decision as to whether the Civil Aeronautics Board is authorized to 
expend current funds for the purchase of air transportation tickets to 
be used as evidence of violations of the tariff provisions of the Civil 
Aeronautics Act of 1938, as amended, 49 U. S. C. 401, et seg. The 
underlying problem is explained as follows: 

Many instances come to the Board’s attention of advertisements in newspapers 
and periodicals and of window displays offering air transportation at less than 
currently effective tariff rates. Because of the limitations of the Board's staff 
it has been a practical impossibility to make a thorough and complete investiga- 
tion of each such instance. Enough has been established to inform the Board 
that actually there is a wide spread sale of tickets at less than effective tariff 
rates in the New York area. Proof of these sales is extremely difficult to obtain. 
Enforcement of the tariff provisions of the Civil Aeronautics Act of 1938, as 
amended, would be rendered much speedier and more effective if the Board were 
authorized to expend funds for the purpose of purchasing tickets to be used as 
evidence of tariff violations. Purchases by investigators at prices less than or 
more than the effective tariff rates would constitute clear evidence of crime. 

Your letter invites attention to sections 403 (a), 403 (b) and 902 
(d) of the said act, 49 U. S. C. 483, 622, (1) requiring every air carrier 
to publish complete tariffs for public inspection, (2) prohibiting car- 
riers from collecting or receiving a greater or less or different com- 
pensation for air transportation than the rates contained in its tariffs 
and from refunding, directly or indirectly, any portions of rates or 
charges so specified, and (3) providing criminal penalties in case of 
violations. Also, reference is made to section 205 (a) of the act, 49 
U. S. C. 425, quoted in your letter as follows: 


The Authority is empowered to perform such acts, to conduct such investiga- 
tions, to issue and amend such orders, and to make and amend such general or 
special rules, regulations, and procedure, pursuant to and consistent with the 
provisions of this Act, as it shall deem necessary to carry out such provisions 
and to exercise and perform its powers and duties under this Act. 
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Furthermore, the letter sets forth the provisions of section 1007 (b) 
of the act, 49 U. S. C. 647, authorizing the Board to proceed in the 
district courts of the United States for the enforcement of its pro- 
visions. 

The procurement of evidence is a usual incident to investigation and 
prosecution; and it has been held by the accounting officers of the 
Government that specific authority to make purchases of goods in 
order to procure evidence of violations of law is not necessarily re- 
quired, if general provision has been made in an appropriation for 
expenses necessary to the administration and enforcement of such 
law. 26 Comp. Dec. 780. In such connection, the appropriation act 
for the Civil Aeronautics Board for the current fiscal year, Public Law 
166, approved July 9, 1947, 61 Stat. 297, is available for “necessary 
expenses of the Civil Aeronautics Board.” 

Since the purchase of air transportation tickets for use as evidence 
of tariff violations reasonably may be regarded as a proper incident 
of the functions required to be performed by the Civil Aeronautics 
Board, as set forth above, the expenditure of funds for such purpose 
from the current appropriation act is authorized. 


(B-45103) 


APPROPRIATIONS—AVAILABILITY—UTILITIES FOR NAVY OFFICERS’ 
MESSES 


In view of the provisions of sections 15 and 16 of the act of August 2, 1946, 
respecting Navy officers’ messes ashore, appropriated funds available for 
utilities generally at naval installations may be used to pay for utilities 
consumed in officers’ messes of the closed type; however, such funds are not 
available to pay for utilities consumed in connection with those activities of 
officers’ messes of the open type which are of a social or recreational nature, 
as distinguished from activities primarily related to the function of pro- 
viding adequate meals for naval personnel. 


Comptroller General Warren to the Secretary of the Navy, March 15, 1948: 
Further reference is made to your letter of September 9, 1947, 
JAG:II: RT: eo, with enclosures (acknowledged October 21, 1947), 
requesting a decision “as to the liability of a Commissioned Officers 
Mess (OPEN) for the payment for utilities to the Treasurer of the 
United States.” It appears that your request for decision arises as a 
result of a question raised by representatives of the General Account- 
ing Office who, while making an inspection of the accounts and records 
of Lieutenant S. G. Hale, Supply Corps, U. S. Navy, Naval Air Train- 
ing Bases, Pensacola, Florida, found that during the period May, 1945, 
to April, 1947, the cost of utilities (electricity, gas, water, steam and 
796802—48——35 
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sewerage disposal) for all activities of the Commissioned Officers’ 
Mess (Open) at the said Base was paid from appropriated funds. 
It has been reported that such activities are: the Mustin Beach 
Officers’ Club (which includes a restaurant, bar, food and equipment 
storeroom, entertainment area, and liquor salesroom); the Mustin 
Beach Officers’ Golf Club (which includes a golf club bar, cafe, and 
golf course) ; the Saufley Field Officers’ Club ; the Corry Field Officers’ 
Club; the Cadet Bar; and the Building 600 Bar. It has been reported, 
also, that for some years prior to May, 1945, the cost of utilities used 
by such activities was billed to the officers’ mess and apparently paid 
from nonappropriated mess funds, and that such billing and payment 
were discontinued in May, 1945, in conformity with letter of the 
Bureau of Naval Personnel dated April 6, 1945 (Interpretation No. 4, 
Bureau of Naval Personnel Regulations for Commissioned Officers’ 
and Warrant Officers’ Messes Ashore), a copy of which was received 
with your letter and which, in paragraph 10 thereof, states that— 


Water, heat, gas, light and power may be furnished from appropriated funds 
for Commissioned Officers’ Messes OPEN and CLOSED. 


You indicate that the above-quoted paragraph was based on an 
advisory opinion of the Judge Advocate General of the Navy dated 
December 13, 1944 (copy of which was received with your letter), 
wherein it was held, in pertinent part, that— 

* * * All operating services, such as water, heat, electricity, gas, refrigera- 
tion, official telephone, etc., which are necessary to the general operation of the 
building as a naval activity, may be furnished at government expense, to an of- 
ficers’ mess of the closed type. It is a matter for policy determination whether 
this privilege shall also be extended to a mess of the open type, which is gen- 
erally operated for the convenience and social benefit of officers and their civilian 
guests. 

Under the above-mentioned regulations issued by the Bureau of 
Naval Personnel, commissioned officers’ messes ashore are divided into 
two categories, “Open” and “Closed.” Guests may be invited to an 
open mess under conditions specified by the commanding officer ; while 
closed messes include the type of organizations formerly known as 
Bachelor Officers’ Messes, and the classes of persons who may use the 
facilities of a closed mess are restricted within narrow limits. Navy 
officers’ messes have been likened to Army post exchanges, for some 
purposes (26 Comp. Gen. 122), and it is understood that both Army 
exchanges and Army officers’ clubs are required, under current regu- 
lations of the Department of the Army, to pay for utilities consumed 
by them in excess of a normal amount, “normal” being defined as “re- 
lating directly to provisions or shelter (fuel for space heating, light 
for space lighting, water for drinking and bathroom facilities) .” 

Bureau of Naval Personnel Circular Letter No. 103-46, dated May 
3, 1946, promulgating the policy, approved by the Chief of Naval 
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Operations, concerning officers’ messes and clubs ashore, is, in part, 
as follows: 


(a) Commissioned Officers’ Messes ashore are established for the purpose 
of promoting and maintaining the well-being, morale and efficiency of commis- 
sioned officers. Such messes are classified as necessary when operated to main- 
tain essential (BOQ) facilities, and as desirable when operated to provide so- 
cial and recreational needs. All such organizations shall be operated as an in- 
tegral part of the Navy and shall be designated as Commissioned Officers’ Messes. 

(b) Adequate provisions must be made to provide the messes necessary for 
BOQ activities. Provisions shall be made, as practicable within the limits of 
funds and facilities available, to provide messes for the social and recreational 
needs of officers permanently attached to the local shore activities, fleet officers, 
transient officers and inactive reserve officers. Facilities for messes shall be 
limited in scope and number to those required for the particular locality. Con- 
solidation of mess activities into existing facilities shall be accomplished where 
practicable ; new facilities shall be constructed (when building restrictions are 
removed) at locations lacking adequate facilities. 

(g) Messes operated to maintain essential (Bachelor Officers’ Quarters) facili- 
ties, the operation of which fulfills a Navy responsibility to provide housing 
and/or feeding, shall be staffed and equipped on the basis of appropriated monies, 
while those not operated to provide such essential facilities, hence serving so- 
cial and recreational needs, shall be staffed and equipped on the basis of non- 
appropriated funds. 

(h) In those messes that may be classified by BuPers as performing both 
essential and purely recreational functions and in which appropriated funds or 
personnel staffs may be allowed on account of the “essential” features, the use 
of such funds and personnel will be restricted to outfitting, maintenance and 
service in that part of the establishment and for those services which are essen- 
tial functions within the meaning of paragraph (zg). 

(i) The designation of Officers’ Messes as OPEN and CLOSED, as outlined in 
BuPers Regulations for Commissioned Officers’ Messes, shall continue in effect. 
All messes will continue to be operated in accordance with references (a) and 
(b) and such other regulations as may be promulgated by the Chief of Naval 
Personnel. 


Prior to the enactment of Public Law 604, approved August 2, 1946, 
60 Stat. 853, there was no permanent statutory provision relating to 
Navy officers’ messes ashore, and the only statutory references to such 
messes appeared in the annual naval appropriation acts. See, for 
example, the Naval Appropriation Act for the fiscal year 1947, which, 
under the appropriation heading “Pay and Subsistence of Naval Per- 
sonnel,” contained a proviso as follows (quoting from 60 Stat. 486) : 


That, except for the public quarters occupied by the Chief of Naval Operations, 
the Superintendent of the Naval Academy, and the Commandant of the Marine 
Corps, and messes temporarily set up on shore for officers attached to seagoing 
vessels, aviation units based on seagoing vessels (including officers’ messes at 
naval air stations), submarine bases, overseas bases (including Alaska), mobile 
hospitals, landing forces and expeditions, and such bachelor officers’ quarters and 
messes as may be specifically designated by the Secretary and, in addition, not to 
exceed three hundred in number at such other places as shall be designated by 
the Secretary, no appropriation contained in this Act shall be available for the 
pay, allowances, or other expenses of any enlisted man or civil employee perform- 
ing service in the residence or quarters of an officer or officers on shore as a Cook, 
waiter, or other work of a character performed by a household servant, but 
nothing herein shall be construed as preventing the voluntary employment in any 
such capacity of a retired enlisted man or a transferred member of the Fleet 
Reserve without additional expense to the Government, nor the sale of meals to 
officers by general messes on shore as regulated by detailed instructions from 
the Navy Department. (Italics supplied.) 
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The current Naval Appropriation Act (fiscal year 1948) contains no 
reference to officers’ messes as such. But sections 15 and 16 of the act 
of August 2, 1946, supra, contain the following provisions (quoting 
from 60 Stat. 854, 855) : 


Sec. 15. (a) Within such regulations as may be prescribed by the Secretary 
of the Navy, naval personnel, including members of the Nurse Corps, may be fur- 
nished public quarters, including heat, light, water, and refrigeration. 

(b) Where sufficient quarters are not possessed by the United States, the 
Secretary of the Navy is authorized to provide lodging accommodations for naval 
personnel, including naval personnel on sea duty at such times as they may be 
deprived of their quarters on board ship due to repairs or other conditions which 
may render them uninhabitable: Provided, That such accommodations shall not 
be occupied by the dependents of naval personnel. 

See. 16. (a) No table linen, dishes, glassware, silver, and kitchen utensils shall 
be furnished for use in the residence or quarters occupied by officers with their 
dependents except for messes temporarily set up on shore for bachelor officers 
and officers attached to seagoing or district defense vessels, to aviation units 
based on seagoing vessels, to the fleet air bases, to the submarine bases, or to land- 
ing forces and expeditions. 

(b) Enlisted naval personnel may be assigned to duty in a service capacity in 
officers’ messes and public quarters, under such regulations as the Secretary of 
the Navy may prescribe, where the Secretary finds that the use of such personnel 
for such work is desirable for military reasons. No provision of law shall be 
construed as preventing the voluntary employment in any such capacity of a re- 
tired enlisted person or a transferred member of the Fleet Reserve without addi- 
tional expense to the Government. 


(c) The sale of meals by general messes afloat and ashore is authorized under 
such regulations as the Secretary of the Navy may prescribe. 


From such provisions and prior related provisions in the naval ap- 
propriation acts for recent years, it appears that the Congress con- 
templated that appropriated funds would be used to some limited 
extent in connection with the operation of Navy officers’ messes ashore, 
notwithstanding that an officer of the Navy is “entitled at all times, 
in addition to his pay, to a money allowance for subsistence” (sec- 
tion 5, Pay Readjustment Act of 1942, 56 Stat. 361), and that, under 
existing law and regulations, Navy officers’ messes are, in the words 
of the above-mentioned opinion of the Judge Advocate General, 
“expected to be operated on a non-profit, self-sustaining basis inde- 
pendent of the Supply Department, on funds paid into the mess’ 
treasury by such officers.” 

Since the statute expressly authorizes the assignment of enlisted 
personnel (paid from appropriated funds), for service in officers’ 
messes, under specified conditions, and expressly provides for the fur- 
nishing of heat, light, water, and refrigeration for use in public quar- 
ters assigned to naval personnel, and since it is understood that Navy 
officers’ messes (closed) are operated primarily to provide messing 
facilities for officers assigned public quarters—thus, in effect, supple- 
menting the facilities provided in the public quarters—this Office will 
not object to the use of appropriated funds, available for utilities gen- 
erally at naval installations, to pay for utilities consumed in Navy 
officers’ messes of the closed type. However, nothing is found in the 
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act of August 2, 1946, supra, or elsewhere in the statutes, which would 
justify the conclusion that funds appropriated to pay for utilities 
consumed in the performance of naval operations and functions at 
naval installations are available to pay for utilities consumed in con- 
nection with those activities of Navy officers’ messes of the open type 
which are of a social or recreational nature. Moreover, the fact that 
_ the annual naval appropriation acts make specified amounts available 
for “welfare and recreation of the Navy * * * to be expended in 
the discretion of the Secretary,” tends to negative any suggestion that 
the Congress intends other naval appropriations to be used for activi- 
ties which are primarily of a welfare, social or recreational nature. In 
fact, the use of other appropriations for such purposes would con- 
stitute, in effect, an unauthorized augmentation of the appropriation 
for welfare and recreation of the Navy. In this connection, see 15 
Comp. Gen. 390, 392 ; 23 Comp. Gen. 694, 697 ; and section 3678, Revised 
Statutes, 31 U.S. C. 628, which provides that— 


Except as otherwise provided by law, sums appropriated for the various 
branches of expenditure in the public service shall be applied solely to the objects 
for which they are respectively made, and for no others. 

Accordingly, in specific reply to your request, I have to advise that 
so long as the applicable statutes remain unchanged, the liability of 
Commissioned Officers’ Messes (OPEN) for payment to the Treasurer 
of the United States for utilities would appear to be coextensive with 
the cost of any utilities furnished thereto from appropriated funds 
(other than funds appropriated for welfare and recreation of the 
Navy) above and beyond those necessary to the normal conduct of 
essential mess activities in providing adequate meals. That is, non- 
appropriated mess funds should be charged for utilities consumed in 
connection with any social, entertainment or recreational activities of 
such messes, as distinguished from activities primarily related to the 
function of providing adequate meals for naval personnel. 

It is requested that this Office be informed of any reimbursement 
made by the Commissioned Officers’ Mess (OPEN) of the Pensacola 
Naval Air Training Bases on account of utilities furnished from ap- 
propriated funds for social and recreational mess activities, and of 
the covering into the Treasury of any such reimbursement. 


(B~72774) 


VESSELS—JUST COMPENSATION PAYMENTS—CERTIFICATION 
REQUIREMENTS 


Even though the amount proposed to be paid by the Maritime Commission as 
just compensation for the use of vessels under time charters has been 
approved by the Department of Justice, this Office is not relieved of the 
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responsibility placed upon it by the act of July 31, 1947, to prevent excessive 
payments of just compensation from the amount appropriated thereby, and 
must decline to approve vouchers covering such payments in the absence of 
certification that the amounts are consistent with the applicable decisious 
of this Office. 


Comptroller General Warren to the Chairman, United States Maritime Com- 
mission, March 15, 1948: 

Reference is made to your letter dated January 12, 1948, in which 
you request advice as to whether Maritime Commission vouchers num- 
bered 104 through 107 proposing to pay the aggregate amount of 
$678,689.82 as the balance due as just compensation for the use of the 
vessels Hawaiian Merchant, Hawaiian Planter, Waimea and Manoa 
under time charters with the Matson Navigation Company must be 
supported by certificates to the effect that the amounts to be paid 
thereon are consistent with the principles of the applicable decisions 
of this Office, as required by decision dated October 13, 1947, B-30613, 
B-69148. 

It is pointed out in your letter that the amount of $678,689.82 ac- 
tually is to be paid in settlement of claims in litigation in Matson Navi- 
gation Company v. United States, in the United States District Court 
for the Northern District of California, Southern Division, Admiralty 
Nos. 24095R and 24141S, 11th cause of action, and that the vouchers 
are supported by a photostatic copy of a letter from the Assistant At- 
torney General approving the settlements—presumably the letter 
dated August 6, 1947, a copy of which is attached to Maritime Com- 
mission voucher No. 104. Your letter further states that you are 
unable to determine the applicability of said decision of October 13, 
1947, since the vouchers propose payment of a claim in litigation 
“settled and approved” by the Department of Justice under the au- 
thority of Executive Order 6166. 

Section 5 of Executive Order 6166, dated June 10, 1933, provides, 
in pertinent part, as follows: 

As to any case referred to the Department of Justice for prosecution or de- 
fense in the courts, the function of decision whether and in what manner to 
prosecute, or to defend, or to compromise, or to appeal, or to abandon prosecu- 
tion or defense, now exercised by any agency or officer, is transferred to the De- 
partment of Justice. (Italics supplied.) 

It will be noted that said provision purports to transfer to the De- 
partment of Justice only such functions as existed in some other agency 
or officer at the date of the promulgation of the Executive order. In 
fact, that is the limit of the authority conferred upon the President 
by section 16 of the act of March 3, 1933, 47 Stat. 1517, pursuant to 
which the said Executive order was issued. As of June 10, 1933, the 
authority to compromise claims appears to have been that contained 
in sections 5294 and 5296, Revised Statutes, relating to remissions of 
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fines, penalties, and forfeitures under laws relating to vessels and in 
connection with indigent convicts; section 3229, Revised Statutes, re- 
lating to civil or criminal cases arising under the internal revenue 
laws; section 409, Revised Statutes, as amended by the act of June 
10, 1921, 42 Stat. 24, and the act of March 4, 1925, 43 Stat. 1266, cover- 
ing the Postal Service; and section 3469, Revised Statutes, which pro- 
vides as follows: 


Upon a report by a district attorney, or any special attorney or afent having 
charge of any claim in favor of the United States, showing in detail the con- 
dition of such claim, and the terms upon which the same may be compromised, 
and recommending that it be compromised upon the terms so offered, and upon 
the recommendation of the Solicitor of the Treasury, the Secretary of the 
Treasury is authorized to compromise such claim accordingly. * * * [Italics 
supplied. ] 

No statute has been found which conferred upon any agency or 
officer jurisdiction to compromise claims against the United States 
of the class here under consideration. Consequently, no authority 
to compromise such claims could have been transferred by Executive 
Order 6166 to the Department of Justice. 

However, aside from the question of the authority of the Department 
of Justice to compromise claims against the United States of the nature 
involved, it does not appear that the agreement reached in this case 
even purports to be a compromise settlement effected by said Depart- 
ment. While the proposed action is denominated a settlement, it 
appears rather to have been a withdrawal by the libellant of its libels 
accompanied by an acceptance of the amounts originally offered by 
the War Shipping Administration, less amounts previously paid. 
This fact is recognized by the Department of Justice in an intra- 
office memorandum dated July 9, 1947, to the Attorney General, 
wherein it is stated : 

* * * ‘The transaction is denominated as a “settlement” of litigated claims, 
but in reality it is rather an abandonment by libelant of the excessive claims 
put forth in the litigation. * * * 

Accordingly, it must be held that the mere fact that the amounts 
proposed to be paid have received a certain limited “approval” by the 
Department of Justice does not relieve this Office from the responsi- 
bility placed upon it by Public Law 299, approved July 31, 1947, 61 
Stat. 698, to prevent excessive payments of just compensation from 
the amount appropriated thereby. Under the circumstances, this 
Office must decline to approve the subject vouchers for payment in 
the absence of the certification specified in said decision of October 
13, 1947. 


The vouchers and supporting papers are returned herewith. 








~ 
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(B-72912) 


POSTAL SERVICE—ALLOWANCES OF FOURTH-CLASS POSTMASTERS— 
PERIODS OF ABSENCE WITHOUT PAY 


The 15 percent allowance for quarters, fuel, light, and equipment authorized 
under the act of May 24, 1928, for postmasters of fourth-class offices may 
be paid for periods postmasters continue to furnish such facilities while 
on leave without pay and during which periods the person acting in lieu 
of th# postmaster is compensated by the Government pursuant to the act 
of July 22, 1947. 7 Comp. Gen. 793, modified. 


Comptroller General Warren to the Postmaster General, March 15, 1948: 


Consideration has been given your letter of January 15, 1948, ref- 
erence 50, as follows: 


The Act of May 24, 1928, 45 Stat. 724, (39 U. S. C. 60a) provides that post- 
masters of the fourth class shall be paid as allowances for rent, fuel, light and 
equipment, an amount equal to 15 per centum of the compensation earned in 
each quarter, Public Law 211, approved July 22, 1947, provides for the payment 
of compensation, at the rate provided by law for postmasters’ compensation, 
to persons who perform the duties of the postmaster at post offices of the fourth 
class during the absence of the postmaster on sick or annual leave, or leave 
without pay. 

Under normal conditions the postmaster of a fourth-class office while absent 
on leave with or without pay would continue to furnish quarters, fuel, light 
and equipment, but the language of the Act of May 24, 1928 raises a question as 
to whether he properly may claim the allowance therefor while on leave without 
pay. 

Your decision is requested as to whether the 15 percent allowance for rent, 
fuel, light and equipment properly may be claimed by or paid to a postmaster 
of a fourth-class office for a period of leave without pay and in an amount com- 
puted wholly or partially upon the compensation paid to the person who per- 
formed the duties of postmaster during the absence of the postmaster on leave 
without pay. 

If your reply to the preceding question is in the negative, may the 15 percent 
allowance for rent, fuel, light and equipment properly be paid to the person who 
performs the duties of the postmaster during the absence of the postmaster on 
leave without pay, as provided in Public Law 211? 


In decision of June 12, 1928, 7 Comp. Gen. 793, it was held that, under 
the act of May 24, 1928, 45 Stat. 724, postmasters of the fourth class 
are entitled to allowances for rent, fuel, light, and equipment in an 
amount equal to 15 per centum of the compensation actually allowable 
and payable for each quarter or for quarters under all of the provisions 
of the act of June 4, 1926, 44 Stat. 695. That decision was rendered at 
a time when the compensation of fourth-class postmasters was deter- 
mined quarterly upon the basis of quarterly returns rather than upon 
an annual basis, as now is provided by section 8 (a) of Public Law 134, 
approved July 6, 1945, 59 Stat. 487. Also, it was rendered at a time 
when there existed no authority such as now is contained in Public Law 


211, approved July 22, 1947, 61 Stat. 400, for the Government to assume * 


the cost of compensating persons performing duties of postmasters at 
post offices of the fourth class during periods of annual and sick leave 
or while such postmasters are absent in a leave without pay status. At 
that time, any such cost was assumed by the postmaster concerned. 
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I find no indication that Congress, in authorizing the Government to 
assume such cost through the enactment of the act of July 22, 1947, 
supra, also intended to burden the postmasters with costs of rent, fuel, 
light, and equipment which the Government previously had been au- 
thorized to assume in the form of allowances. Therefore, it is con- 
cluded that where the postmaster of a post office of the fourth class 
absent on leave without pay continues to furnish quarters, fuel, light, 
and equipment, he may be paid the allowances for rent, fuel, light, and 
equipment to the same extent, computed in the same manner, as would 
be proper if there were no absence. 

The decision reported in 7 Comp. Gen. 793, is modified accordingly. 


(B-73016) 


SAVED PAY AND ALLOWANCES—NAVY OFFICER SERVING IN PREVIOUS 
TEMPORARY RANK AFTER PERMANENT APPOINTMENT 


Under the provisions of section 7 (a) of the act of July 24, 1941, as amended, 
saving to naval personnel the pay and allowances to which entitled at the 
time of temporary promotion, a Navy enlisted man whose temporary appoint- 
ment as ensign was revoked and who, on the next day, was reappointed to 
such temporary rank after acceptance of a permanent appointment as a com- 
missioned warrant officer, pursuant to section 5 of the act of April 18, 1946, 
is entitled to receive the higher pay and allowances of a commissioned war- 
rant officer. 


Assistant Comptroller General Yates to the Secretary of the Navy, March 
15, 1948: 

There has been considered your letter of January 13, 1948, with 
enclosed letter from the Chief of the Bureau of Supplies and Accounts, 
dated December 15, 1947, requesting a review of exceptions taken by the 
Audit Division of this Office to the payment of saved pay and allow- 
ances under the provisions of section 7 (a) of the act of July 24, 1941, 
55 Stat. 604, as amended by the act of November 30, 1942, 56 Stat. 1023, 
to officers of the Navy appointed to permanent warrant or commis- 
sioned rank who are serving in higher temporary ranks. 

Specific reference is made to the exception taken to the payment 
made to Ensign (T) Lovine B. Luckenback, United States Navy, cover- 
ing the period August 23 to December 31, 1946, in the accounts of 
Lieutenant M. O. Vermillion (SC), United States Navy, incident to 
the officer’s acceptance of a permanent appointment as a commissioned 
warrant officer in the Regular Navy on August 23, 1946, and appoint- 
ment to the rank of ensign in the Navy, for temporary service on that 
same date. 
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The said section 7 (a) of the act of July 24, 1941, as amended, 34 
U.S. C., Supp. V, 350f, provides, in pertinent part, that— 

The permanent, probationary, or acting appointments of those persons tempo- 
rarily appointed in accordance with the provisions of sections 350—350j of this title 
shall not be vacated by reason of such temporary appointments * * * Pro- 
vided further, That no person temporarily appointed under the authority of sec- 
tions 350-850j of this title shall suffer any reduction in pay and allowances to 
which he was entitled at the time of such temporary appointment nor shall he 
suffer any reduction in pay and allowances to which he was entitled under a prior 
temporary appointment in a lower rank or grade * * *. 

It appears that on November 20, 1943, Ensign Luckenbach, while 
serving as an enlisted man, accepted an appointment as a boatswain 
(warrant officer) for temporary service; that on February 1, 1945, he 
was appointed a chief boatswain (commissioned warrant officer) for 
temporary service; and that on May 15, 1945, he was appointed an 
ensign for temporary service. These appointments apparently were 
all made under the authority of the said act of July 24, 1941, and since 
the pay and allowances of a commissioned warrant officer were higher 
than those of an ensign at the time of his appointment as such on May 
15, 1945, he presumably continued to receive the pay and allowances 
of a commissioned warrant officer. 

It will be noted that under the savings clause quoted above, it was 
the pay and allowances authorized for a commissioned warrant officer 
as of the date of his temporary appointment as ensign—May 15, 
1945—that were saved to the officer in question (decision of January 
29, 1943, B-30652) and by virtue of the act of June 29, 1946, 60 Stat. 
343, which raised the pay of service personnel generally, on July 1, 
1946, the pay and allowances of an ensign were higher than the pay 
and allowances of a commissioned warrant officer on May 15, 1945. 
Accordingly, on July 1, 1946, Ensign Luckenbach’s right to the saved 
pay and allowances of a commissioned warrant officer ceased and he 
thereafter was entitled only to the pay and allowances of an ensign. 
26 Comp. Gen. 223. However, it appears that on August 22, 1946, 
Ensign Luckenbach’s temporary appointment as ensign was revoked 
and he was honorably discharged from his enlistment in the United 
States Navy in order to accept a permanent appointment as a com- 
missioned warrant officer. He accepted such permanent appointment 
on August 23, 1946, and on that same date he was again given a tempo- 
rary appointment as an ensign. 

The action taken in revoking the officer’s temporary appointment 
as ensign on August 22, 1946, and reappointing him thereto on August 
23, after his acceptance of his permanent appointment as a commis- 
sioned warrant officer, apparently was taken pursuant to the provisions 
of the act of April 18, 1946, 60 Stat. 92, 93, section 5 of which provides, 
in pertinent part, as follows: 
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(a) The President may appoint male officers of the Naval Reserve and of the 
Marine Corps Reserve, officers of the Regular Navy and Marine Corps without 
permanent appointments therein, commissioned warrant and warrant officers 
of the Regular Navy and Marine Corps with temporary appointments in higher 
grades and ranks, and persons who served on active duty in any such capacity 
during World War II and shall have been separated from such officer status 
under honorable conditions, to permanent warrant grades or, with the advice 
and consent of the Senate, to permanent commnsenboned grades and ranks in the 
Regular Navy and Marine Corps, respectively * * 

(b) (1) Each appointee who is serving on active eat in a higher grade or 
rank than that in which appointed under subsection (2) of this section shall also 
be appointed for temporary service pursuant to, and subject to the limitations 
of, the Act of July 24, 1941 (55 Stat. 603), as now or hereafter amended, to 
such higher grade or rank and with the geyornee held by him at the time of 
acceptance of permanent appointment * * 


It would appear that Ensign Luckenbach’s separation from the serv- 
ice on August 22, 1946, was bona fide and that upon his permanent 
appointment as a commissioned warrant officer on August 23, 1946, 
he became entitled to the pay and allowances of that grade. Since, 
at that time, those pay and allowances were higher than those of an 
ensign, he was entitled to continue to receive them upon his appoint- 
ment as an ensign for temporary service by virtue of the provisions of 
section 7 (a) of the act of July 24, 1941, supra. 

In view of the foregoing the payment of the saved pay and allow- 
ances of a commissioned warrant officer to Ensign Luckenbach from 
and after August 23, 1946, and like payments made to others, will not 
be further questioned, if otherwise correct. 


(B-73694) 


MARITIME COMMISSION LEASES OF SHIPYARDS, ETC.—DEPOSIT RE- 
QUIREMENT OF AMOUNTS RECEIVED IN REIMBURSEMENT OF 
UTILITIES FURNISHED, DAMAGE REPAIR PAYMENTS, ETC. 


In view of the provisions in the Independent Offices Appropriation Act, 1948, 
limiting the amount that the construction fund of the Maritime Commission 
may be obligated for maintenance and operation of shipyards, warehouses, 
and terminals, and requiring that receipts which otherwise would be de- 
posited to the credit of such fund to be covered into miscellaneous receipts, 
amounts paid by lessees of shipyards, warehouses, and terminals as reim- 
bursement for utilities furnished by the Government, as well as payments on 
account of damage repair and rental of Government-owned and operated 
equipment, may not be credited to the construction fund for additional 
obligation but are for depositing into miscellaneous receipts. 


Comptroller General Warren to the Chairman, United States Maritime Com- 
mission, March 16, 1948: 

Reference is made to your letter of February 13, 1948, relative to 
the proposed leasing to commercial interests of several permanent in- 
stallations (marine terminals, reserve shipyards and warehouses) 
which are not surplus to the present or future requirements of the 
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United States Maritime Commission, and which are maintained by 
the Commission. 

There was forwarded with your letter a memorandum dated Febru- 
ary 6, 1948, which explains the circumstances involved in the leasing 
of such installations, and which reads, in part, as follows: 

It would appear to be in the best interest of the Government to lease these 
properties to commercial interests, subject to recapture, proper maintenance, 
preservation of the character of the facility, etc. Such a policy would aid 
local and national economies and reimburse the Government for maintenance, 
perservation and security expenses and with definite profit possibilities. 

There are presently pending before the Commission several offers to lease 
portions of various shipyards and of one warehouse. However, before such leases 
can be considered, a determination will have to be made as a result of a situation 
created by (1) extremely limited budget for Fiscal Year 1949 (for shipyards 
$118,750 per yard as against $180,000 for Fiscal Year 1948) for maintenance, 
preservation and security, and (2) present government rulings prohibiting re- 
imbursement of such funds for monies advanced for the account of lessees, 
tenants, etc. Such reimbursements arise normally out of the leasing situation 
and are generally as follows: 

(1) Reimbursement to maintenance fund for tenant’s share of cost of utili- 
ties (heat, light, power and water). 

(2) Reimbursement to maintenance fund for repair work (damage) performed 
for the account of the tenant, etc. 

(3) Reimbursement to maintenance fund for miscellaneous labor (crane and 
equipment operators, etc.) and fuel, etc., furnished from time to time for account 
of tenant. 

Payment of such costs, for which no budgetary provision. was made, out of 
limited maintenance budget funds would either be impossible or would dras- 
tically reduce the amount and quality of the maintenance, preservation and 
security afforded. 

With respect to utilities at shipyards, it is stated that electrical 
energy is purchased from local power companies by the Commission 
under a power contract and that lessees would reimburse the Commis- 
sion for their share of energy consumed. Also, it is stated that such 
arrangement is necessary because the installation was not laid out so 
that a portion of the yards could be connected directly to the local 
power lines; that, as a consequence, all power charges are an obliga- 
tion against the Commission appropriation and that, with a number 
of tenants at a yard, it would be desirable for the Commission to re- 
tain the power contract and bill each lessee for the proportionate 
share of the total billing. It is stated further that such a situation 
would also be true as regards water supply. With respect to utilities 
at terminals, the memorandum states that, at the Boston and Norfolk 
terminals, the utilities are furnished to the tenants through the De- 
partments of the Army and the Navy, respectively, but that the said 
Departments bill your agency for the amounts involved which are 
paid from the Commission’s appropriation and then collected from 
the tenants, and that, in such instances, the Maritime Commission is 
merely a collection agency. 

As to damage repairs, the memorandum states that, while the leases 


require lessees to repair all damages, it is sometimes more satisfac- 
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tory to make the repairs with Commission forces and bill the lessees. 
As to rental of the equipment, it is stated that, at several terminals 
and shipyards, the Commission has cranes or other equipment which 
the lessees desire to hire occasionally for short periods and that it 
has been the practice to rent such equipment with an operator because 
the Commission operators are more familiar therewith. 

You request a decision as to whether authority exists under the ap- 
propriation for the Maritime Commission as contained in the Inde- 
pendent Offices Appropriation Act, 1948, Public Law 269, 61 Stat. 603, 
or otherwise, to accomplish that which is summarized in the aforesaid 
memorandums as follows: 


1. Utilities—Authority to hold tenant payments for same in a “Special Fund” 
and reimburse the maintenance budget for the actual expenditure made there- 
from for tenants account. 

2. Damage repairs—Authority to hold tenant payments for same in a “Special 
Fund” and reimburse the maintenance budget for the actual cost of labor and 
material. Element of profit in these billings to be covered into Miscellaneous 
Receipts of Treasury. 

3. Miscellaneous equipment rentals and services—Authority to hold tenant pay- 
ment for same in a “Special Fund” and reimburse the maintenance budget for 
the actual cost of labor, materials, supplies, and fuel. Element of profit in these 
billings as well as income from equipment rental, less fuel, to be covered into 
Miscellaneous Receipts of Treasury. 


The Independent Offices Appropriation Act, swpra, provides, in 
part, as follows: 


The construction fund established by the Merchant Marine Act, 1936, shall 
be available during the fiscal year 1948 for administrative expenses of the United 
States Maritime Commission * * *: Provided, That the following limita- 
tions shall apply to obligations from such fund: 

* ” s a + * * 


Maintenance of shipyard facilities, $800,000; 
Operation of warehouses, $849,180; 


+ 7: ~ * € * ~ 
Maintenance and operation of terminals, $561,000; 
* oe 7 * * a = 


Except as hereinbefore provided no obligation shall be incurred against such 
construction fund during the fiscal year 1948 and the expenditures from such 
fund during the fiscal year 1948 shall not exceed $208,206,774. 

The balance of such fund in addition to such amount of $208,206,774, as of 
June 30, 1947, shall be carried to the surplus fund and covered into the Treas- 
ury. All receipts which otherwise would be deposited to the credit of such con- 
struction fund during the fiscal year 1948 shall be covered into the Treasury 
as miscellaneous receipts. 

The provisions of the said appropriation act are clear and unambig- 
uous and prohibit expenditures from the construction fund of the 
Maritime Commission during the fiscal year 1948 in excess of the sum 
of $208,206,774, and, also, limit the obligations of such fund for the 
maintenance of shipyard facilities, etc., to the amounts specified 
therein. Moreover, all receipts which otherwise would be deposited 
to the credit of the construction fund are, during the fiscal year 1948, 


to be covered into the Treasury as miscellaneous receipts. 
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There appears to be no question but that amounts paid by lessees 
for utilities furnished to them as well as payments on account of dam- 
age repairs and rental of equipment constitute receipts which other- 
wise would be deposited to the construction fund established by the 
Merchant Marine Act of 1936 (46 U. S. C. 1116) and, under the pro- 
visions of the aforesaid appropriation act, are required during the 
fiscal year 1948 to be deposited into the Treasury as miscellaneous re- 
ceipts. Furthermore, the proposed procedure obviously would result 
in the incurrence of an obligation against the appropriation in the 
first instance. That the amount of such obligation subsequently would 
be recredited to the appropriation upon reimbursement by the lessee 
would have no effect on the fact that the appropriation had been 
obligated, and the method of recrediting the appropriation so as to 
permit the incurrence of additional obligations would indirectly in- 
crease the total amount of obligations during the fiscal year and au 
thorize that which was specifically prohibited by the Congress, that 
is, the incurrence of an obligation other than authorized in said act. 
Hence, while payments of the amounts involved may, under the terms 
of the contemplated leases, be obligations of the tenants but, as a re- 
sult of the situation prevailing at shipyards or some terminals as out- 
lined above, or because of administrative reasons, are paid by the 
Commission in the first instance subject to reimbursement by the ten- 
ants, such facts are not considered as sufficient to warrant disregarding 
the plain terms of the appropriation act so as to authorize the credit 
of such payments to the maintenance fund instead of depositing the 
same into miscellaneous receipts. 

If funds necessary and incident to the leasing of shipyards and 
other facilities were not included in the budget estimates of the Com- 
mission for the fiscal years 1948 and 1949, the matter would appear 
to be one for presentation to the Bureau of the Budget and the Con- 
gress. 


(B-72032) 


ARMY NUKSE CORPS AND WOMEN’S MEDICAL SPECIALIST CORPS— 
EFFECT OF ARMY-NAVY NURSES ACT OF 1947 


By virtue of the length-of-service savings provision in section 105 (b) of the Army- 
Navy Nurses Act of 1947, a female dietitian commissioned in the Regular 
Army is entitled to count, for longevity and period pay purposes, any service 
which could have been counted under the acts of December 22, 1942, and June 
22, 1944, including active service as a civilian dietitian after April 1, 1917, and 
active service under the 1942 act prior to being commissioned under the 
1944 act, together with commissioned service under the 1944 and 1947 acts. 

By virtue of the length-of-service savings provision in section 105 (b) of the Army- 
Navy Nurses Act of 1947, a nurse commissioned in the Regular Army may 
count, for longevity and period pay purposes, any service which could have 
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been counted under the acts of December 22, 1942, and June 22, 1944, includ- 
ing active service as a contract nurse prior to February 2, 1901, active 
service as a reserve nurse after February 2, 1901, active service in the Navy 
or Army Nurse Corps prior to being commissioned under the 1944 act, 
together with commissioned service under the 1944 and 1947 acts. 

Members of the Army Nurse Corps and Women’s Medical Specialist Corps, 
Regular Army, who are retired after 20 years’ “active Federal service in 
the armed forces of the United States” under the provisions of section 
108 (a) of the Army-Navy Nurses Act of 1947, may not include prior Federal 
civilian service for the purpose of determining the percentage of active- 
duty pay to be employed in the computation of retired pay. 

An officer of the Army Nurse Corps or the Women’s Medical Specialist Corps, 
Regular Army, whose active Federal service in the armed forces is Jess 
than the continuous active commissioned service of any officer, male or 
female, in the Medical Department who is junior to her in rank may be 
credited, under section 108 (c) of the Army-Navy Nurses Act of 1947, with 
service equal to the continuous active commissioned service of such junior 
officer for the purpose of determining eligibility for retirement and the 
percentage of active-duty pay to be employed in computing retired pay. 

In consonance with section 208 (a) of the Army-Navy Nurses Act of 1947, re- 
specting the increased allowance rights of Navy nurses, payments to members 
of the Army Nurse Corps and the Women’s Medical Specialist Corps, Regular 
Army, of increased allowances on account of dependent children, if sup- 
ported by evidence of death of the father of the children, will not be ques- 
tioned by the General Accounting Office because of the lack of other evidence 
of dependency. 


fetes Comptroller General Yates to the Secretary of the Army, March 19, 
1948; 


Consideration has been given your letter of December 15, 1947, re- 
questing decision on certain questions which have arisen in the ad- 
ministration of the provisions of Title I of the Army-Navy Nurses 
Act of 1947 (Public Law 36, approved April 16, 1947, 61 Stat. 41), 
and which relate to the classes of service that may be included in the 
computation of the period, longevity, and retired pay of members of 
the Army Nurse Corps and the Women’s Medical Specialist Corps 
and to the dependency allowances of such members. 

Those of your questions which involve the classes of service credit- 
able in the computation of period, longevity, and retired pay have been 
paraphrased as follows: 


(1) In view of the last sentence of section 105 (b) of the Army-Navy Nurses 
Act of 1947, 61 Stat. 44, is a female dietitian who was entitled to credit for 
active full-time service as a civilian dietitian in the War Department for 
longevity and period pay purposes while holding an appointment as a captain 
in the Army of the United States under the provisions of the act of June 22, 
1944, 58 Stat. 324, entitled to have such civilian service included in the computa- 
tion of her period and longevity pay after she has been commissioned as a 
captain (and promoted to the grade of major) in the Regular Army under the 
provisions of the said 1947 act, or is the service which may be credited in the 
computation of her Regular Army period and longevity pay limited by the 
provisions of section 110 of the 1947 act to active military service? 

(2) For longevity and period pay purposes, is a nurse commissioned in the 
Army Nurse Corps of the Regular Army, under the provisions of the Army-Navy 
Nurses Act of 1947, entitled to credit for all active service in the Army Nurse 
Corps and in the Navy Nurse Corps and service as a contract nurse prior to 
February 2, 1901, as provided in section 4 of the act of June 22, 1944, 58 Stat. 
325, or is the service with which she may be credited for such pay purposes 
limited to the classes of service specified in section 110 of the said 1947 act? 
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(3) In determining the percentage of active-duty pay to be employed in 
computing the retired pay of members of the Army Nurse Corps and the Women’s 
Medical Specialist Corps who are retired under the provisions of section 108 
of the Army-Navy Nurses Act of 1947, may prior Federal civilian service of 
such members be counted or is the actual service which may be counted limited 
to active Federal service in the armed forces of the United States? 

(4) In determining the percentage of active-duty pay to be employed in 
computing the amount of retired pay of an officer of the Women’s Medical 
Specialist Corps of the Regular Army, may she be credited with the greater 
of (a) the number of years of her active commissioned Federal service, or (b) 
the greatest number of years of service credited to any officer junior to her in 
rank in the Medical Department of the Regular Army? 


The paragraph of your letter which presents your question respect- 
ing dependency allowances is as follows: 


A further question has arisen as to the effect of Section 109 of Title I in 
connection with allowances for dependents of such personnel. This section says 
in effect, “except as otherwise specifically provided” all laws applicable to male 
members shall be applicable to female members, which in the absence of a specific 
provision respecting dependency allowances would appear to make applicable 
the provisions of Sec. 4 of the Pay Readjustment Act, as amended by the Act 
of 7 September 1944 (Public Law 421, 78th Congress). However, having reference 
to the intended parity of Army and Navy personnel under Public Law 36, it is 
noted that Section 208 of Title II, Public Law 36, supra, making the provisions 
of laws relating to male officers applicable to officers of the Navy Nurse Corps, 
contains a proviso defining dependents, which is not in the terms of Section 
4 of the Pay Readjustment Act of 1942, as amended, and there is no similar 
provision contained in Title I. In other words, Section 4 of the Pay Readjust- 
ment Act, as amended, authorizes payment of additional allowances to all female 
members of any of the services mentioned in the title of that Act, when the per- 
sons (husbands and minor children) are in fact dependent on such members 
for their chief support, whereas said Section 208 apparently does not state the 
same rule as to dependent children since it would appear under Section 208 
relating to Navy nurses a child may be considered dependent upon a Navy nurse 
when the father is dead, irrespective of dependency in-fact of said child. In 
view of the foregoing, is the above cited Section 4 of the Pay Readjustment Act to 
be considered as still applicable to members of the Army Nurse Corps and the 
Women’s Medical Specialist Corps, or is the provision with respect to dependents 
of members of the Navy Nurse Corps applicable to members of the Army Nurse 
Corps? 


Sections 101 and 102 of the Army-Navy Nurses Act of 1947, 61 Stat. 
41, 42, establish in the Medical Department of the Regular Army an 
Army Nurse Corps and a Women’s Medical Specialist Corps. Sections 


105 (b), 108 (a), 108 (c), 109, 110, 113 (a) and 208 (a) of such act, 61 
Stat. 44, 45, 46, 50, provide as follows: 


Sec.105. * * * 
(b) The period of service credited to a person as provided in subsection (a) 
hereof shall be counted and construed as continuous active commissioned serv- 
ice on the active list of the Regular Army for the following two purposes: (1) 
For the purpose of determining the grade and rank of a person appointed under 
the provisions of this title, and (2) for the purpose of determining a person’s 
right to promotion subsequent to appointment under the provisions of this 
title. Except for the foregoing specified purposes, provisions of existing law 
regarding length of service and benefits accruing therefrom shall not be affected. 
a” ~ * » * * 


7 
Sec. 108. (a) An officer on the active list of either the Army Nurse Corps or the 
Women’s Medical Specialist Corps, Regular Army, after twenty years’ active 
Federal Service in the armed forces of the United States, may upon her request, 
at the discretion of the Secretary of War, be retired and shall receive retired 
pay equal to 2% per centum of the base and longevity pay she would receive 
if serving on active duty in the grade in which retired, multiplied by a number 
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equal to the number of years of such active Federal service: Provided, That in 
computing the number of years of such service for the purpose of determining the 
percentage of active-duty pay, and for no other purpose, any fractional part of 
a year amounting to six months or more shall be counted as a complete year: 
Provided further, That in no event shall such retired pay exceed 75 per centum 
of such base and longevity pay: And provided further, That regardless of the 
years of service completed, at any time after such an officer shall have attained 
the age of fifty, if her permanent grade is below that of major, or at any time after 
such an officer shall have attained the age of fifty-five, if her permanent grade is 
major or higher, she may, at the discretion of the Secretary of War without 
her consent, be retired and upon such retirement she shall receive retired pay 
equal to 24% per centum of the base and longevity pay she would receive if serv- 
ing on active duty in the grade in which retired, multiplied by a number equal 
to the number of years of her active: Federal service, but in no event shall such 
retired pay exceed 75 per centum of such base and longevity pay. 


€ * * * * * * 


(c) In determining eligibility for retirement and the percentage of active-service 
pay to be employed in computing the amount of retired pay under any provision 
of law, each commissioned officer on the active list of the Regular Army who is 
commissioned in any of the corps established by this Act, shall be deemed to have 
at least the same length of continuous active commissioned service in the Regular 
Army as any officer junior to her rank in the Medical Department of the Regular 
Army. 

Sec. 109. Except as otherwise specifically provided, all laws now or hereafter 
applicable to male commissioned officers of the Regular Army, to former male 
commissioned officers of the Regular Army, and to their dependents and bene- 
ficiaries, shall in like cases be applicable respectively to commissioned officers of 
any of the corps established by this Act, Regular Army, to former commissioned 
officers of any of the corps established by this Act, Regular Army, and to their 
dependents and beneficiaries. 

Sec. 110. Except for the purpose of determining a person’s grade, rank, and 
right to promotion in the Regular Army (see section 105 (b) hereof) in computing 
years of active Federal military service for all purposes of any person, there shall 
be credited active military service in the Army Nurse Corps and in the Navy 
Nurse Corps, active military service rendered pursuant to an appointment under 
the provisions of the Act of December 22, 1942 (56 Stat. 1072), and active military 
service rendered pursuant to an appointment under the Act of June 23 [22], 1944 
(58 Stat. 324). 

a * * a * *~ * 

Sec. 113. (a) Effective on the date of enactment of this Act, no further appoint- 
ment shall be made in the Army Nurse Corps created by Chapter V of the Act 
of July 9, 1918 (40 Stat. 879), as amended, and no further appointment shall be 
made pursuant to the Act of December 22, 1942 (56 Stat. 1073), or pursuant to 
the Act of June 22, 1944 (58 Stat. 324). The acceptance of any Regular Army 
appointment under this Act shall operate to vacate any other military or civilian 
status in or with the Military Establishment therefore occupied by the appointee 
except an appointment pursuant to the Act of June 22, 1944. 

7” » * * on ” * 

Sec. 208. (a) All provisions of law relating to pay, leave, money allowances 
for subsistence and rental of quarters, mileage and other travel allowances, or 
other allowances, benefits, or emoluments, of male officers of the Navy, except 
those provisions relating to the same subject matter provided for in subsection ‘b) 
of this section, are hereby made applicable to officers of the Nurse Corps: Pro- 
vided, That the husbands of officers of the Navy Nurse Corps shall not be consid- 
ered dependents of such officers unless they are in fact dependent on their wives 
for their chief support, and the children of such officers shall not be considered 
dependents unless their father is dead or they are in fact dependent on their 
mother for their chief support * * *. 


In decision of September 5, 1947, B-68299, to the Secretary of the 
Navy, 27 Comp. Gen. 155, cited in your letter, the legislative history 


of the Army-Navy Nurses Act of 1947 was discussed, a statement made 
7968024836 
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on the floor of the House of Representatives respecting the bill which 
became such act was quoted, and the following was stated : 

From the foregoing, from the hearings on H. R. 1373, H. R. 1673 and H. R. 1943, 
from the Committee reports on H. R. 1943, and from the entire discussion on 
H. R. 1943 in the House and in the Senate, it is clear that it was the purpose of 
the Congress in enacting the Army-Navy Nurses Act of 1947 to give officer-nurses 
of the Army and of the Navy the benefit of the pay provisions applicable to male 
officers of the regular establishments in every comparable and practicable respect 


and to give to officer-nurses of the Navy substantially the same pay and allow- 
ances as those provided for officer-nurses of the Army. * * 


The foregoing general conclusions respecting the purpose and intent 
of the Congress as to pay and allowance matters are amply supported 
by the legislative history of the act. However, the express provisions 
of the statute relating to Army nurses are not identical in all respects 
with the provisions relating to Navy nurses or with the provisions of 
law specifically applicable to male officers of the Army, and, hence, as 
to some matters, it doubtless will be necessary to conclude that the stat- 
utes require different rules to be followed for the different classes of 
personnel. 

Questions (1) and (2), above, primarily involve a consideration of 
the provisions of sections 105 (b), 109, 110 and 113 of the Army-Navy 
Nurses Act of 1947, all of which are quoted above. 

Under section 109 of the said 1947 act, all laws applicable to male 
commissioned officers of the Regular Army are made applicable “ 


like cases” to female commissioned officers appointed in the Regular 


Army under such act, “except as otherwise specifically provided.” It 
follows that, “except as otherwise specifically provided,” female officers 
so appointed are to have their longevity and period pay computed on 
the same basis as male officers, that is, under sections 1 and 3A of the 
Pay Readjustment Act of 1942, as amended, 37 U. S. C. Supp. V, 101, 
103a. On that basis such female officers could count only periods 
during which they were enlisted or “held commissions” as officers or 
appointments as warrant officers in the military organizations named 
in such sections, which would not include service in the Army Nurse 
Corps or as dietitians or physical therapists prior to being commis- 
sioned in the Army of the United States under the act of June 22, 
1944, 58 Stat. 324. The question is whether such basis is exclusive 
or whether authority to count additional service is “otherwise specifi- 
cally provided,” within the meaning of the said section 109. 

Section 110 of the act specifically provides that in computing years 
of “active Federal military service” for “all purposes” of “any person,” 
there shall be credited active military service in the Army Nurse Corps 
and in the Navy Nurse Corps, active military service rendered pur- 
suant to an appointment under the provisions of the act of December 
22, 1942, 56 Stat. 1072, and active military service rendered pursuant 
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to an appointment under the act of June 23 [22], 1944, supra. May 
that be viewed as a provision specifically authorizing such service to 
be counted for longevity and period pay purposes? The matter is 
doubtful. While that section specifically provides that such service 
shall be included in computing “active Federal military service” of 
any person for “all purposes,” the difficulty is that longevity and period 
pay is not generally based on “active Federal military service” but 
on certain specified service (both active and inactive) in certain speci- 
fied organizations (both Federal and State). See sections 1, 3, and 3A 
of the Pay Readjustment Act, supra. The service to be included as 
“active Federal military service” would appear material in determin- 
ing retirement rights under section 108 of the said 1947 act, and 
possibly with respect to other matters generally, such as pensions, etc., 
outside the scope of such act. However, since longevity and period pay 
are not based on “active Federal military service,” there is at least 
substantial doubt that the said provision in section 110 of the act 
wuthorizing certain service to be counted in computing “active Federal 
military service” was included in the act for the purpose of computing 
longevity and period pay. 

On the other hand, section 105 (b) of the act specifically provides 
that except for the purposes of appointment and promotion as set 
forth therein, “provisions of existing law regarding length of service 
and benefits accruing therefrom shall not be affected.” Provisions of 
law then existing regarding length of service and benefits accruing 
therefrom included the following provisions in section 3 of the act 
of December 22, 1942, 56 Stat. 1073: 

* * * Every person paid under the provisions of this Act shall receive an 
increase of 5 per centum of the base pay of her period for each three years of 
service up to thirty years, and during any period of service while on sea duty 
as such duty may be defined by the Secretary of War, or duty in any place beyond 
the continental limits of the United States or in Alaska, an increase in base pay 
of 10 per centum. In computing service of members of the Army Nurse Corps 
there shall be credited active service in the Army Nurse Corps and in the Navy 
Nurse Corps, active service as contract nurse prior to February 2, 1901, and 
service as a reserve nurse on active duty since February 2, 1901. In computing 
service of female dietetic and physical therapy personnel there shall be credited 
all active full-time service (except as a student or apprentice) in the dietetic 
or physical therapy categories rendered subsequent to April 6, 1917, as a civilian 
employee of the War Department. 
and the following provisions in sections 4 and 5 of the act of June 
22, 1944, 58 Stat. 325: 

Sec. 4. In computing years of service for all purposes of members of the 
Army Nurse Corps appointed and assigned under the provisions of section 1 of 
this Act there shall be credited active service in the Army Nurse Corps and in 
the Navy Nurse Corps, active service as a contract nurse prior to February 2, 
1901, and service rendered pursuant to an appointment under this Act. 

Sec. 5. In computing years of service for all purposes of female dietetic and 
physical therapy personnel appointed and assigned under the provisions of section 


1 of this Act there shall be credited all active full-time service (except as a 
student or apprentice) in the dietetic or physical-therapy categories rendered 
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subsequent to April 6, 1917, as a civilian employee of the War Department, service 
rendered pursuant to an appointment as a female dietitian or physical-therapy 
aide under the provisions of the Act of December 22, 1942 (56 Stat. 1072), and 
service rendered pursuant to an appointment under this Act. 

Thus, since the 1942 act members of the Army Nurse Corps paid 
under that act have been specifically entitled to include all active 
service in the Army Nurse Corps and Navy Nurse Corps, including 
active service as a reserve nurse since February 2, 1901, and service 
as a contract nurse prior to February 2, 1901, in computing their 
longevity pay, and female dietetic and physical therapy personnel 
have been entitled to include active full-time service in those categories 
as a civilian employee of the War Department after April 6, 1917, in 
computing their longevity pay. And since the 1944 act, upon appoint- 
ment as commissioned officers in the Army of the United States as 
provided therein, such nurses, dietitians and physical therapists have 
been specifically entitled to include such service, specified therein, for 
both longevity and period pay purposes. The 1947 act, authorizing 
the appointment of such nurses, dietitians and physical therapists as 
commissioned officers in the Regular Army provides, in effect, in 
section 105 (b), supra, that such then existing provisions of law 
regarding length of service and benefits accruing therefrom “shall not 
be affected.” While that language is ambiguous, it was apparently 
intended to keep alive such provisions with respect to female officers 
appointed in the Regular Army under that act. Applied literally, it 
would not appear to extend the benefits of the 1942 and 1944 acts to 
persons commissioned under the 1947 act, since the 1942 act expressly 
applies only to persons paid thereunder and the 1944 act expressly 
applies only to persons appointed thereunder. There would have been 
no occasion, however, expressly to include such language in the 1947 
act if the only purpose was to keep the 1942 and 1944 provisions alive 
with respect to persons subject to those acts, since neither the 1942 act 
nor the 1944 act was repealed by the 1947 act, although no further ap- 
pointments were to be made thereunder. See section 113 of the act, 
supra. But such length of service provision in section 105 (b) is not 
to be viewed as surplusage and that the purpose thereof, at least in 
part, was by reference to extend such specific provisions for longevity 
and period pay in the 1942 and 1944 acts to persons commissioned 
under the 1947 act is supported by the omission of any provision in the 
1947 act otherwise specifying the service to be counted by them for 
such purposes. Compare section 208 (b) of the 1947 act, 61 Stat. 50, 
expressly specifying the service to be counted by members of the Navy 
Nurse Corps for such purposes. 27 Comp. Gen. 155. To hold other- 
wise would result in substantial pay decreases for officers appointed 
under the 1947 act. In the example given in your letter, one officer 
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would have her pay reduced from $357.50 a month as a captain under 
the 1944 act to $288.75 a month under the 1947 act, after being pro- 
moted to the grade of major, even though she were permitted to count 
her “active Federal military service,” as defined in section 110, for 
longevity pay purposes. There appears to be nothing in the legis- 
lative history of the act suggesting any intent to reduce the pay of 
female officers appointed in the Regular Army thereunder nor any 
reason to suppose that the Congress intended to take away from them 
the right to count any service for pay purposes that they were ex- 
pressly authorized to count in the 1942 and 1944 acts. In view of these 
circumstances, although the matter is not free from doubt, I think 
the conclusion is warranted that the said language in section 105 (b) 
of the 1947 act was intended, by reference to the rights under existing 
law regarding length of service and benefits accruing therefrom, to 
authorize officers appointed under that act to count for pay purposes 
all the service they could have counted under the specific provisions in 
the 1942 or 1944 acts for such purposes, in addition to any service they 
might be entitled to count, on the same basis as male officers, under 
the assimilation provision in section 109 of the act. 

On that basis, you are advised on your first and second questions 
that the two officers involved are entitled, in computing their longevity 
and period pay under the Army-Navy Nurses Act of 1947, to include 
any service which they were, or would have been, entitled to include 
for such purposes under the said prior acts of December 22, 1942, and 
June 22, 1944, including, for the dietitian, active service as a civilian 
dietitian in the War Department after April 6, 1917, and active service 
under the 1942 act prior to being commissioned under the 1944 act, 
together with her commissioned service under the 1944 and 1947 acts, 
and, for the nurse, any active service as a contract nurse prior to 
February 2, 1901, active service as a reserve nurse after February 2, 
1901, active service in the Navy Nurse Corps and active service in the 
Army Nurse Corps prior to being commissioned under the 1944 act, 
together with her commissioned service under the 1944 and 1947 acts. 

With respect to question (3), it will be noted that section 108 (a), 
supra, provides, inter alia, that an officer on the active list of either 
the Army Nurse Corps or the Women’s Medical Specialist Corps, 
Regular Army, after twenty years’ “active Federal service in the 
armed forces of the United States,” may, upon her own request, at 
the discretion of the Secretary of War (Secretary of the Army), be 
retired and that upon such retirement she “shall receive retired pay 
equal to 214 per centum of the base and longevity pay she would re- 
ceive if serving on active duty in the grade in which retired, multiplied 
by a number equal to the number of years of such active Federal 
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service.” The antecedent of the term “such active Federal service,” 
as so used in section 108 (a), is “active Federal service in the armed 
forces of the United States,” and, thus, the said section clearly pro- 
vides that the retired pay of a nurse or woman medical specialist, vol- 
untarily retired after twenty years’ service, shall be 214 percent of 
her active-duty pay multiplied by a number equal to the number of 
years of her “active Federal service in the armed forces of the United 
States,” 

Under the final proviso of section 108 (a), the percentage of the ac- 
tive-duty pay to be used in computing the retired pay of a nurse or 
woman medical specialist retired for age, is to be computed by mul- 
tiplying 2%4 percent of such active-duty pay by a number equal to 
the number of years of “her active Federal service.” There is nothing 
in the statute to indicate that the term “active Federal service” was 
used in such fina] proviso in any different sense than that in which it 
was used in the first part of section 108 (a) in connection with vol- 
untary retirements after 20 years’ service, and there appears to be 
no reason why it should be considered as having been used in any 
other sense. In other words, there appears to be no reasonable basis 
for concluding that the Congress intended any different class of serv- 
ice to be used in computing retired pay upon retirement for age than 
is expressly authorized to be used in computing retired pay upon vol- 
untary retirement after 20 years’ service. Accordingly, in answer to 
question (3), above, it is held that prior Federal civilian service of 
members of the Army Nurse Corps and the Women’s Medical Spe- 
cialist Corps, Regular Army, may not be included for the purpose of 
determining the percentage of active-duty pay to be employed in com- 
puting the retired pay of such members, since section 108 (a), supra, 
must be considered as limiting the actual service which may be counted 
for such purpose to “active Federal service in the armed forces of the 
United States.” 

Under the provisions of section 108 (c), swpra, it seems clear that in 
determining eligibility for retirement and in determining the per- 
centage of active-duty pay to be employed in computing retired pay of 
members of the Army Nurse Corps or the Women’s Medical Specialist 
Corps, Regular Army, each of such members is entitled to be credited 
with “at least the same length of continuous active commissioned serv- 
ice in the Regular Army” as is credited to any officer, male or female, 
of the Medical Department of the Regular Army who is junior to her 
inrank. The term “any officer” includes male officers as well as female 
officers, and, hence, if the “active Federal service in the armed forces 
of the United States” of the officer referred to in question (4), above, 
is less than the “continuous active commissioned service in the Regular 
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Army” of any officer, male or female, in the Medical Department of the 
Regular Army who is junior to her in rank, she may be credited with 
service equal to such “continuous active commissioned service in the 
Regular Army” of such junior officer for the purposes specified in 
section 108 (c). Question (4) is answered accordingly. 

In presenting your final question relating to dependency allowances, 
you refer to sections 109 and 208 (a) of the Army-Navy Nurses Act of 
1947, supra, and to section 4 of the Pay Readjustment Act of 1942, 56 
Stat. 861, as amended by section 6 of the act of September 7, 1944, 
58 Stat. 730, which is as follows: 


The term “dependent” as used in the succeeding sections of this Act shall in- 
clude at all times and in all places a lawful wife and unmarried children under 
twenty-one years of age. It shall also include the father or mother of the person 
concerned provided he or she is in fact dependent on such person for his or her 
chief support: Provided, That the term “children” shall be held to include step- 
children and adopted children when such stepchildren or adopted children are in 
fact dependent upon the person claiming dependency allowance. 

Notwithstanding any other provision of law, any female member of any of 
the services mentioned in the title of this Act, or the reserve components thereof, 
shall be entitled to all allowances and benefits authorized in this Act on account 
of dependents but only in the case of a husband, a child or children, or a parent 
or parents in fact dependent upon her for their chief support. 


As indicated in your letter, there is no specific provision in Title I 
of the Army-Navy Nurses Act of 1947 relating to the matter of the 
classes of persons who are to be considered as dependents of members 
of the Army Nurse Corps and the Women’s Medical Specialist Corps 


for dependency allowance purposes, and those provisions of section 
208 (a) of such act which relate to dependents of Navy nurses differ 
from the dependency provisions in section 4 of the Pay Readjustment 
Act of 1942, as amended, which are applicable generally to female 
officers of the armed forces, in that, under the provisions of the said 
section 208 (a) the children of Navy nurses are to be considered de- 
pendents of their mother if their father is dead or they are in fact 
dependent on their mother for their chief support, whereas, under 
the provisions of the said section 4, as amended, the children of a 
female officer are considered to be dependent upon such officer only 
upon a showing that they are in fact dependent upon her for their 
chief support and regardless of whether the father is dead or alive. 
From the dependency provisions in section 208 (a), it is evident 
that the Congress felt that the children of a Navy nurse should be 
conclusively presumed to be dependent upon her for their chief sup- 
port in any case where it is shown that the father is dead, or that evi- 
dence establishing the father’s death should be accepted, without any 
* other evidence, as proof of the children’s dependency on their mother 
for their chief support. Since proof of the fact of dependency is a 
matter of evidence and the effect of the statutory provision regarding 
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children of Navy nurses is to require the acceptance of evidence of 
the father’s death as establishing the children’s dependency on the 
mother, and since the legislative history of the Army-Navy Nurses 
Act of 1947 discloses that it was the purpose of the Congress generally 
to avoid discrimination or disparity as to pay and allowance matters 
between Navy nurses and Army nurses and it seemingly would be 
absurd to conclude that the statute contemplated more stringent evi- 
dence requirements respecting the dependency of children of Army 
nurses than those applicable in similar cases involving Navy nurses, 
you are advised with respect to your final question that payments to 
members of the Army Nurse Corps and the Women’s Medical Spe- 
cialist Corps of increased allowances on account of dependent chil- 
dren, supported by evidence of the death of the father of the children, 
will not be questioned by this Office because of the lack of other evi- 
dence of dependency. 


(B-73347) 


EXCHANGE OR SALE OF USED EQUIPMENT 


The authorization in section 8 of the administrative expense statute of August 2, 
1946, to exchange or sell “similar items” and apply the exchange allowances 
or sale proceeds to the purchase price of replacement equipment, does not 
constitute authority for the Public Roads Administration to classify as 
road-building equipment various types of construction and maintenance 
equipment used in road construction, such as trucks, tractors, etc., so 
that the proceeds of sale of any one type of equipment would be avail- 
able for application against the purchase of any other type of equipment 
so classified. 


Comptroller General Warren to the Federal Works Administrator, March 22, 
1948: 

Reference is made to your letter of February 2, 1948, relative to a 
proposal that the Public Roads Administration be permitted to con- 
sider all its construction and maintenance equipment—trucks, tractors, 
traxcavators, dozers, scrapers, graders, shovels, etc.—which is used 
exclusively for building and maintaining roads and bridges as “road 
building equipment,” so that the proceeds from the sale of any one 
or more pieces of such equipment, or the exchange value thereof, may 
be applied toward the purchase of any item of new equipment under 
section 8 of the act of August 2, 1946, 60 Stat. 808, 809. 

Said section 8 provides as follows: 


In purchasing motor-propelled or animal-drawn vehicles or tractors, or road, 
agricultural, manufacturing, or laboratory equipment, or boats, or parts, acces- 
sories, tires, or equipment thereof, or any other article or item the exchange of 
which is authorized by law, the head of any department or his duly authorized 
representative may exchange or sell similar items and apply the exchange allow- 
ances or proceeds of sales in such cases in whole or in part payment therefor: 
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Provided, That any transaction carried out under the authority of this section 
shall be evidenced in writing. 


There are set forth in your letter various contentions which are 
summarized by you as follows: 


Tractors are used to tow or push various types of road construction equipment. 
Dozers are used for digging, pushing, dumping and spreading. Scrapers are used 
for digging, loading, hauling, dumping and spreading. Graders are used for 
leveling, shaping, mixing, spreading, and sloping. Shovels, draglines and clam- 
shells are used for excavation, clearing, stripping, sloping, trenching, loading etc. 
Dump trucks are used to haul and dump materials, or to haul and spread materials. 


Also, you contend that the title by which an article is known—“shovel”, 
“truck”, “boat”, etc.—should not be the governing factor, but rather, 
that the use of the article should govern and, therefore, that all con- 
struction and maintenance equipment used for road-building purposes 
should be classified as “Road Building Equipment” because each type 
of machine is used for so many kinds of work and because it is impos- 
sible to draw a line deciding, for instance, the excavating equipment 
from the earth-moving equipment. 
Asan example, you cite the following: 


For road-building purposes scrapers, graders, dozers, shovels, and trucks are 
considered earth-moving equipment. Tractors often compose a part of these 
earth-moving machines since they are used to tow or push the pieces of equip- 
ment. In the past two years the Public Roads Administration has sold several 
shovels which had outlived their usefulness. Several thousands of dollars were 
received for them but it has been impossible to replace them with shovels. The 
Public Roads Administration is, however, purchasing other earth-moving equip- 
ment and it appears to us that it would be within the intent of the law to apply the 
proceeds from the sale of the shovels toward the purchase of this equipment which 
serves the same general purpose. That is, it appears to us that the proceeds from 
the sale of a shovel could properly be applied toward the purchase of a dozer 
since both are earth-moving equipment. Likewise, since a dozer is used for 
spreading material as well as moving it, it appears that it would be equally 
proper to apply the proceeds from the sale of a dozer toward the purchase of a 
spreader. Or, since a dozer is used for excavating ditches it would seem that the 
proceeds from its sale might be used in part payment for a ditching machine or a 
grader, both of which may be used for the same purpose. 


Your letter states that you are aware of the decision, 23 Comp. Gen. 
931, construing the provisions of section 203 of the Independent Offices 
Appropriation Act, 1944, 57 Stat. 195—similar to section 8 of Public 
Law 600—and, while said decision has been followed heretofore, you 
request that the holding be modified insofar as it affects the transac- 
tions of the Public Roads Administration. 

The said decision held (quoting from the syllabus) as follows: 

The authorization in section 203 of the Independent Offices Appropriation Act, 
1944, to exchange or sell “similar” used items when purchasing equipment of the 
types specified therein and to apply the exchange allowance or sale proceeds to 
the purchase price does not constitute authority to intermingle the various cate- 
gories of specified items; rather, the equipment to be exchanged or sold and that 


purchase must be of the same or equivalent general character, that is, only a 
truck may be sold or exchanged in payment for a truck, a boat for a boat, etc. 
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The authority granted in section 8 of Public Law 600 is intended for 
use by departments in the purchase of items which are to be used in 
replacement of old equipment. And the authority extends only to 
the exchange or sale of “similar items.” Under the proposal outlined 
in your letter the individual items of equipment would for all intents 
and purposes lose their individual identities for the purpose of invok- 
ing the authority granted under section 8 of Public Law 600. A truck 
would not be classed as a truck, a grader would not be classed as a 
grader, a tractor would not be considered a tractor, etc., but all such 
equipment would be thrown into the general category of “Road Build- 
ing Equipment,” so that actually the proceeds of sale of any one of the 
various types of equipment enumerated in your letter would be avail- 
able for application against the purchase of any other type of 
equipment. 

T do not feel that the intermingling of various types of equipment 
related only by use in a general activity such as road building and 
the classification thereof under one broad heading, is comprehended in 
the term “similar items” as contained in section 8 of Public Law 600. 
An interpretation of the term such as contended for would go far 
afield of the original intendment of the statute. Accordingly, I have 
to advise that this Office may not acquiesce in the modification of the 
holding in 23 Comp. Gen. 931, to the extent proposed. 

Furthermore, in view of the statement contained in your letter that: 

* * * In the past two years the Public Roads Administration has sold 
several shovels which had outlived their usefulness. Several thousands of dol- 
lars were received for them but it has been impossible to replace them with 
shovels. The Public Roads Administration is, however, purchasing other earth 
moving equipment and it appears to us that it would be within the intent of 
the law to apply the proceeds from the sale of the shovels toward the purchase 
of this equipment which serves the same general purpose. * 
there is brought to your attention the fact that it is in connection with 
the purchase of motor-propelled vehicles, etc., that there is permitted 
the application of the proceeds of sales of old or used vehicles, etc. 
That is to say, there must be some action towards the purchase, by the 
issuance of an order or requisition, if not the actual consummation of 
the purchase before the proceeds of the sale may be applied. See B- 
69713, dated February 26, 1948, 27 Comp. Gen. 477. In the situation 
described in your letter no purchase action had been accomplished 
at the time the used equipment was sold; hence, in the absence of 
specific statutory authority therefor, the proceeds of sale would not 
appear to be presently available for application against the purchase 
of new similar equipment. 
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(B-74262) 


LEASES—PUBLIC PROPERTY—MONEY CONSIDERATION AND RENTAL 
DEPOSITING REQUIREMENTS OF ECONOMY ACT 


In view of the provisions of section 321 of the Economy Act of 1932, requiring 
that the leasing of public property be for a money consideration, and that 
the rentals therefrom be deposited as miscellaneous receipts, there is no 
authority for the execution of a lease of a civilian housing area at an over- 
seas naval base to private interests at a nominal annual rental—without any 
assurance of monetary profit to the Government—in consideration for the 
lessee’s furnishing housing and related services to naval personnel with a 
right to use the gross receipts for the operation and maintenance thereof. 


Comptroller General Warren to the Secretary of the Navy, March 23, 1948: 

I have a letter dated March 8, 1948, from the Acting Under Secre- 
tary of the Navy, relative to the operation of a civilian housing area 
currently being constructed on the Island of Guam, to be known as 
Camp Asan, which is to include dormitories for single persons, rooms 
for married couples, hotel rooms for transient personnel and civilians, 
a galley, storeroom, mess hall, recreation hall, and an administration 
building with barber shop, beauty shop, snack bar, and sales store. 

It is stated in the said letter that prior endeavors of the Navy De- 
partment to provide for the operation of cafeterias and the furnishing 
of other essential services, except housing, through arrangements made 
by an employees’ board—which generally contracts with a conces- 
sionnaire to furnish the services or which supervises the furnishing of 
the services in its own name—have proved unsuccessful, resulting in 
a growing dissatisfaction among the civilian workers so as to make 
it difficult to induce renewals and extensions of employment agree- 
ments and in recruiting personnel replacements. Aso, it is stated that, 
after observing the facilities and conditions at Guam, certain com- 
panies of varying experience and standing have submitted recom- 
mendations and proposals as follows: 

* * * One of these is for an operating agreement under which the company 
will furnish the services at Navy-controlled prices, collect the charges from the 
workers and apply these toward reimbursement of its expenses and payment of 
its own fixed monthly fee, the balance, if any, to be paid over to the Government, 
and the deficit, if any, to be made up by the Government. 

The second proposal is for an NCPI agreement between an employees’ board 
and a concessionnaire for the furnishing of subsistence and housing at Board- 
controlled prices. Apart from the primary objection that an employees’ board 
operation is deemed inexpedient and unreliable in the light of past experience, 
such a proposal raises the question whether the NCPI arrangements may be 


extended to include housing without requiring the payment of rent for quarters 
to the Government. 

The third and fourth proposals involve offers by the companies to lease Camp 
Asan under conditions which will require the lessee to use the facilities only 
to furnish housing and subsistence and related services at Navy-controlled stand- 
ards, costs and prices which will be regulated from time to time with a view of 
assuring the lessee sufficient receipts to cover his service costs and a fixed per- 
centage profit. It would appear that under such a lease the gross receipts from 
services would be funds of the lessee available for payment of its costs and profit 
and any question of depositing the gross proceeds in Miscellaneous Receipts would 
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not arise. Accordingly the lease arrangement would appear both legally and 
practically appropriate. 

However, none of the companies offer more than a nominal rent at the be- 
ginning, and there are no prospects of procuring higher offers from others. The 
venture is highly speculative at best, and the companies are understandably 
anxious to keep their operating costs and liabilities down to a minimum, at least 
for an initial trial period during which the presently nebulous factors of re- 
ceipts, costs and profits will be crystallized by experience. In a true sense, there- 
fore, the highest rent available for the facilities under the actual conditions of 
use is merely nominal. The real return to the Government will come from the 
well-being, contentment and stability of its employees. A further failure in 
affording decent living accommodations, a marked increase in the cost of living, or 
a substantial impairment of their hopes of returning to the United States with 
sizeable savings will seriously jeopardize the program of recruitment and re- 
tention of workers essential to the accomplishment of the Navy’s mission at 
Guam. 

Under the circumstances, it is deemed in the best interest of the Government 
to provide in the lease for a rent of $1 a year, plus all profits over and above 
the percentage profit allowed to the lessee for his services. Such rent will not be 
a discouraging burden upon the lessee, and at the same time will avoid the pos- 
sibility of the lessee making uncontrolled profits from the Government facilities 
without returning a fair rent to the Government. * * * 

There was transmitted with said letter a draft of a proposed lease 
embodying the plan described in proposals three and four, set forth 
above, and a decision requested as to whether this Office would be re- 
quired to object to such a lease on legal grounds. 

While the submission does not indicate the authority under which 
the civilian housing area at Guam currently is being constructed, it 
is assumed for the purposes of this decision that such Government- 
owned facilities are being constructed with funds derived from an 
appropriation or appropriations contemplating the construction of 
rental housing. However that may be, it does not appear that the 
Navy Department has authority to rent the project as a whole to 
private interests, as proposed, in consideration for the lessee’s fur- 
nishing housing and related services to naval personnel with the right 
to use the gross receipts for the operation and maintenance thereof. 

Although the aforesaid letter states that the proposed lease arrange- 
ment would appear to be legally appropriate, no reference is made to 
the statutory or other authority therefor. On the contrary, as the 
draft of the proposed lease requires no payment—other than a nominal 
annual rental of one dollar—to be made to the Government except 
profits over and above the percentage profit allowed to the lessee for 
his services, and as there is little or no assurance that the lessee will 
realize any profit from operation of the project over and above the 
percentage to be paid to him, such a lease would appear to be pro- 
hibited by section 321 of the act of June 30, 1932, 47 Stat. 412, which 
provides as follows: 


Hereafter, except as otherwise specifically provided by law, the leasing of build- 
ings and properties of the United States shall be for a money consideration only, 
and there shall not be included in the lease any provision for the alteration, repair, 
or improvement of such buildings or properties as a part of the consideration for 
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the rental to be paid for the use and occupation of the same. The moneys derived 
from such rentals shall be deposited and covered into the Treasury as miscel- 
laneous receipts. 

In other words, the amounts received as rent from the occupants of 
the dormitories and rooms would not be covered into the Treasury as 
miscellaneous receipts, as required by the above-quoted provision of 
law, but would be retained by the lessee of the project as a part of 
the gross proceeds from its operation. 

Also, attention is invited to Office decision of July 10, 1945, 25 Comp. 
Gen. 25, in which it was held as follows (quoting from syllabus) : 

In view of the general provisions of sections 3617 and 3618, Revised Statutes, 
and of the provisions of section 119 of the Naval Appropriation Act, 1945, which 
have the effect of consolidating all funds allocated to the Navy Department under 
certain acts for temporary and low-cost defense housing projects and of requir- 
ing that all receipts derived from the rental or operation of such projects be 
deposited as miscellaneous receipts, all such receipts, including those derived 
from projects constructed with funds appropriated directly to the Navy De- 
partment, must be covered into the Treasury as miscellaneous receipts, without 
deduction for operation and maintenance expenses. 

Accordingly, I am constrained to the view that there is no legal 
authority for the execution of a lease such as proposed or for the alter- 
nate proposal—suggested in the submission—of executing a lease pro- 
viding for the payment by the lessee of a fixed percentage of the gross 
proceeds, including rental from housing, to the Government as rent. 


(B-60798) 


LEAVES OF ABSENCE; HOLIDAY COMPENSATION—PIECE WORK 
EMPLOYEES—RATE AT WHICH PAYABLE 


Navy Department employees regularly paid on a piece work basis may be com- 
pensated for annual leave, sick leave, holidays and authorized absences from 
duty at their guaranteed rate, or at the average hourly rate of pay determined 
by dividing the total production earnings of the particular employee, exclu- 
sive of any overtime compensation, for 20 full days of operation by 160 hours 
(the number of hours regularly worked during the 20-day period), whichever 
of the two rates is the higher. 26 Comp. Gen. 234, amplified. 


Comptroller General Warren to the Secretary of the Navy, March 24, 1948: 
Reference is made to your letter of January 29, 1948, transmitting 
a letter dated October 21, 1947, from the Disbursing Officer, Naval 
Clothing Depot, Brooklyn, New York, in which he requests a decision 
as to the proper rate to be paid piecework employees while on author- 
ized leave of absence—the disbursing officer being of the opinion that 
there is a conflict between the decision of this Office, B-60798, dated 
October 4, 1946, 26 Comp. Gen. 234, and the instructions issued by the 
Department of the Navy. As the request of the disbursing officer is 
not accompanied by a voucher presented to him for payment involving 
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the question raised by him a decision may not be rendered to him on 
the basis of his request (see 1 Comp. Gen. 376), but your transmittal 
letter will be considered as a request by the head of the Department 
for an advance decision in the matter and treated accordingly. 

The disbursing officer’s letter is as follows: 


References: (a) Decision of the Comptroller General of the U. S., B-60798, 
dated October 1946. 
(b) UnderSecNav Itr. file OTR-414; eh, dated 29 November 146, 
(c) Paragraph 52001-1 (b) BuSandA Manual. 
Enclosures: (A) Copy of reference (a) 
(B) Copy of reference (b) 


1. A decision is requested on an apparent confliction between references (a) 
and (b). The confliction arises as follows: Reference (a) states that the hourly 
rate of pay for an individual operating or working under the basic provisions 
of reference (b) for the purposes of payment for leave, (annual or sick, official 
business) and holidays, shall be determined by dividing the total piecework 
production earnings, exclusive of overtime, of the first full twenty (20) days’ 
work by 160 hours after completion of the prescribed qualification period. The 
rate thus obtained shall stand until the next rating period which is purported to 
be the first full twenty (20) working days after 1 January of each year. Refer- 
ence (a) further states (without qualification and without the addition of any 
“savings clauses”) that the compensation of a piece worker while on approved 
leave will be the average compensation earned on the said twenty days. No 
latitude for deviation from this method of determining the leave rate is provided 
in reference (a). 

2. Reference (b) states in paragraph 8 (b) (4), that the leave and holiday 
rate of pay shall in no case be less than the employee’s guaranteed rate. Such 
provision or “savings clause” not provided for or allowed in the referenced 
Comptroller General’s Decision. 

8. To adhere to a literal interpretation of reference (a) would result in the 
piece workers being paid at a leave rate equal to the actual average of the said 
twenty (20) full days’ piece work earnings irrespective of whether or not it was 
less than the employee’s guaranteed rate. To adhere to the provisions of refer- 
ence (b), paragraph 8 (b) (4), would preclude and prohibit the compensating 
of a piece work employee while on leave at less than the employee’s guaranteed 
rate. 


The question presented in the referred-to decision, 26 Comp. Gen. 
234, is stated, as follows: 


1. It is proposed by the Naval Clothing Depot, Brooklyn, New York, that a 
rate of pay for the purpose of compensation for annual leave, sick leave, holiday, 
and approved absences from duty such as grievance cases, voting time, etc., for 
employees regularly paid on a piece work basis shall be Computed as the average 
hourly rate of pay earned during a specified twenty full days of operation. 
For example, an employee is hired in the rating of Operator at the minimum 
rate of $0.88 per hour and enters upon a four weeks training period with a 
guaranteed rate of $0.88 per hour but is not limited to that rate if more is earned 
in accordance with the piece work rate. If, at the expiration of the training 
period, the production records are satisfactory and the employee is accepted 
for regular employment, the hourly rate of pay for the individual for the 
purposes of payment for leave, sick or annual, etc., shall be determined by 
dividing the total production earnings, exclusive of any overtime, of the next 
twenty full days worked by one hundred sixty (hours) and the rate thus obtained 
shall stand until the next rating period, which is purported to be the first 
full twenty working days after 1 January of each year. (Italics supplied.) 


and with respect thereto it was held in said decision, as follows: 


As there is perceived no better method of determining what compensation 
pieceworkers would have earned had they worked on a holiday or while in a 
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leave status than by considering the average compensation earned on other days, 
the proposed method of fixing the compensation to be paid for days when such 
employees are authorized to be absent from duty with pay will not be objected 
to by this office. Compare 12 Comp. Gen. 57, 223, 327, 421; 13 id. 401; 15 id 1058. 

For the reason that a question was not presented with respect 
thereto, that decision did not consider the propriety of an instruction 
directing that leave and holiday rate of pay shall in no case be less 
than the guaranteed rate. In the absence of a decision directly in 
point, such decision reasonably might be construed as requiring the 
conclusion indicated in the first sentence of paragraph 3 of the letter 
of October 21, 1947, supra. However, for the reasons stated in the 
decision of October 4, 1946, this Office will not object to payment for 
leave and holidays at the guaranteed rate in those cases where the 
average rate is less than the guaranteed rate. 

The question presented is answered accordingly. 


(B~72087) 


FEDERAL EMPLOYEES PAY ACT OF 1945, AS AMENDED—CONSULTANTS 
EMPLOYED UNDER ACT OF FEBRUARY 28, 1929, AS AMENDED 


Persons appointed as consultants on reclamation work at the rate of $50 per day, 
but not to exceed $5,000 during any fiscal year, pursuant to section 1 of the 
act of February 28, 1929, as amended, are not to be regarded as subject to 
the $10,000 per annum aggregate compensation limitation imposed by section 
603 (b) of the Federal Employees Pay Act of 1945, as amended. 

Persons appointed as consultants on reclamation work at rates of compensation 
not to exceed $50 per day, or $5,000 during any fiscal year, under section 1 
of the act of February 28, 1929, as amended, are not to be regarded as “full- 
time” officers and employees on whose account a basic administrative work- 
week of 40 hours is required to be established pursuant to section 604 (a) 
of the Federal Employees Pay Act of 1945, as amended. 


Comptroller General Warren to the Secretary of the Interior, March 24, 1948: 

There has been considered your letter of December 15, 1947, re- 
questing decision upon several questions relative to the application of 
certain provisions of the Federal Employees Pay Act of 1945, 59 Stat. 
295, as amended, to consultants employed by your Department pur- 
suant to the authority in section 1 of the act of February 28, 1929, 45 
Stat. 1406, as amended, 43 U. S. Code 411b, 1940 ed. Supp. V. Said 
section reads as follows (quoting from the Code) : 

411b. Employment of engineers, geologists, and economists for reclamation 
consultation work ; compensation; retired Army and Navy officers as consulting 
engineers ; retired Department of Interior personnel as consultants. 

The Secretary of the Interior is authorized, in his judgment and discretion, 
to employ for consultation purposes on important reclamation work ten consult- 
ing engineers, geologists, appraisers, and economists, at rates of compensation 
to be fixed by him, but not to exceed $50 per day for any engineer, geologist, ap- 


praiser, or economist so employed: Provided, That the total compensation paid 
to uny engineer, geologist, appraiser, or economist during any fiscal year shall not 
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exceed $5,000: Provided further, That notwithstanding the provisions of any 
other Act, retired officers of the Army or Navy may be employed by the Secretary 
of the Interior as consulting engineers in accordance with the provisions of this 
section: Provided further, That, notwithstanding the provisions of any other 
Act, retired personnel of the Department of the Interior may be employed by 
the Secretary of the Interior as consultants in accordance with the provisions of 
this section, without deductions from compensation for retirement, without loss 
of or redetermination of retirement status, and without loss or reduction of 
retirement annuity or other benefits by reason of such employment, except that 
there shall be deducted from the compensation otherwise payable to any such 
retired employee sums equal to the retirement annuity or benefit allocable to 
the days of actual employment under this section. 


The specific questions presented in your letter are as follows: 


1. May a consultant employed pursuant to the act of February 28, 1929, supra, 
as amended, at the rate of $50 per day be paid the sum of $700 for fourteen 
consecutive days’ work? 

(a) If your answer is in the negative, what is the maximum number of con- 
secutive days during which such a consultant may be engaged and still receive 
compensation at the rate of $50 per day? 

2. Does Section 604 (a) of the Act of June 30, 1945, supra, as amended, have 
any application to such consultants? 


The particular provision of the Federal Employees Pay Act of 
1945, as amended, which gives rise to question 1, is not identified, but 
it is assumed that it is the one which relates to the $10,000 maximum 
salary limitation contained in section 603 (b) of the Federal Em- 
ployees Pay Act of 1945, as amended by section 7 (a) of the Federal 
Employees Pay Act of 1946, 60 Stat. 218, and in section 7 (b) of the 
later act which, so far as here material, respectively provide: 


(b) Notwithstanding any other provision of this Act, no officer or employee 
shall, by reason of the enactment of this Act, or any amendment thereto, be paid, 
with respect to any pay period, basic compensation, or basic compensation plus 
any additional compensation provided by this Act, at a rate in excess of $10,000 
perannum * * *, 

* * > + * * 

7 (b) Notwithstanding any other provision of this Act, no officer or employee 
shall, by reason of the enactment of this Act, be paid with respect to any pay 
period, basic compensation, or basic compensation plus any additional com- 
pensation provided by the Federal Employees Pay Act of 19145, as amended, at 
a rate in excess of $10,000 per annum. 


In decision of December 11, 1946, 26 Comp. Gen. 402, there was 
considered the applicability of the above-quoted statutory provisions 
to section 8 of the Military Appropriation Act, 1947, 60 Stat. 564, au- 
thorizing the Secretary of War, inter alia, to employ architects, en- 
gineers, etc., by contract or otherwise, at rates of compensation not to 
exceed $40 per day , and it was there stated as follows: 


It will be noted that the inhibition contained in the sections quoted above 
expressly is directed against the payment of basic compensation, or basic com- 
pensation plus any additional compensation, for any pay period, at a rate in 
excess of $10,000 per annum “by reason of the enactment of this Act.” So far 
as concerns the maximum per diem rate of basic compensation ($40) authorized 
by the said section 8 of the Military Appropriation Act, 1947, it is clear that, by 
virtue of the provisions of sections 603 (b) and 7 (b), supra, such basic rate may 
not be increased under the provisions of section 602 (b) of the Federal Em- 
ployees Pay Act of 1945, as amended, 60 Stat. 216, authorizing per centum 
increases in basic rates of compensation “specifically prescribed by statute of 
Congress.” Hence, the basic compensation of persons employed at such per diem 
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rate, not having been increased by any provision of either the Federal Employees 
Pay Act of 1945 or of 1946, is not subject to the $10,000 limitation contained in 
section 603 (b) and section 7 (b) supra. * * 

In line with the statements contained in that portion of the de- 
cision of December 11, 1946, quoted above, it will be seen that per- 
sons appointed at the rate of $50 per day under authority of section 1 
of the act of February 28, 1929, as amended, are not subject to the 
provisions of the Federal Employees Pay Acts of 1945 and 1946 re- 
ferred to above, so far as limiting their basic compensation in any 
pay period to a rate not in excess of $10,000 per annum. Accordingly, 
question 1 is answered in the affirmative subject to the $5,000 fiscal 
year limitation prescribed in the 1929 statute, as amended, thus ren- 
dering unnecessary any answer to question 1 (a). 

Section 604 (a) of the Federal Employees Pay Act of 1945, 59 Stat. 
303 as amended, provides: 

(a) It shall be the duty of the heads of the several departments and independ- 
ent establishments and agencies in the executive branch, including Government- 
owned or controlled corporations, and the District of Columbia municipal gov- 
ernment, to establish as of the effective date of this Act, for all full-time officers 
and employees in their respective organizations, in the departmental and the 
field services, a basic administrative workweek of forty hours, and to require 
that the hours of work in such workweek be performed within a period of not 
more than six of any seven consecutive days. (Italics supplied.) 

It will be noted that the above-quoted section specifically is di- 
rected to the matter of establishing a basis administrative workweek 
for all “full-time officers and employees” in the executive branch of 
the Government. Persons employed pursuant to the authority of the 
said section 1 of the act of February 28, 1929, as amended, clearly 
are not “full-time” officers or employees within the meaning of that 
phrase as used in section 604 (a), supra. Accordingly, question 2 is 
answered in the negative. 

The view is expressed in your letter that persons temporarily em- 
ployed under the authority of section 1 of the act of February 28, 
1929, as amended, swpra, are not “officers” or “employees” within the 
meaning of the Federal Employees Pay Acts of 1945 and 1946, but 
are in the nature of “independent contractors,” and, therefore, the 
holding in the decision of December 11, 1946, referred to above, is not 
for application to such persons. In that connection it may be stated 
that it consistently has been held by the accounting officers of the 
Government that consultants, experts, etc., rendering purely personal 
services under the general supervision of Government officials are 
within the meaning of the terms, “officers,” and “employees,” as those 
words have been used and understood in applicable compensation 
statutes. See 23 Comp. Gen. 17; 24 id. 924; 25 id. 86. There is per- 
ceived no substantial difference between the character of the employ- 
ment contemplated under the statutory provisions considered in those 
decisions and the character of employment authorized under the pro- 
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visions of section 1 of the act of February 28, 1929, as amended, 
supra, Obviously, services rendered under the provisions of the last- 
mentioned act, are distinguishable from services rendered as a wit- 
ness for the Government as was the circumstance considered in the 
opinion dated November 15, 1909, of the Attorney General, 28 Op. 
Atty. Gen. 75, or the services of an attorney to his client as was in- 
volved in Louisville, etc., R. R. Co. v. Wilson, 188 U.S. 501—cited in 
your letter as supporting the view that persons employed under au- 
thority of the said 1929 statute are not “officers” or “employees” of 
the Government within the purview of the Federal Employees Pay 
Acts of 1945 and 1946. 


(B-72184) 


COMPENSATION—RATES—TRANSFERS, PROMOTIONS, DEMOTIONS, 
REINSTATEMENTS, OR REEMPLOYMENTS—SALARY ADJUSTMENT 
UPON APPROPRIATION AVAILABILITY 


In the case of an employee who, because of limited funds, has been transferred, 
promoted, demoted, reinstated, or reemployed in a classified position at a 
rate of pay less than that attained by him in a prior position in the executive 
branch of the Government, administrative action may not be taken at some 
later date as funds become available to increase the rate of pay of such 
employee within the salary range provided by law for the position, although 
such increased compensation would not exceed the highest rate of pay 
attained by him in any prior position in the executive branch of the Govern- 
ment, 26 Comp. Gen. 868, amplified. 


Comptroller General Warren to the Secretary of the Treasury, March 24, 1948: 


Consideration has been given your letter of December 18, 1947, as 
follows: 


Reference is made to your decision B-61181 of November 27, 1946, which deals 
with the fixing of initial salary in those cases where an employee is transferred, 
promoted, demoted, reinstated, or reemployed. In taking actions under the pro- 
visions of this decision, questions have arisen which I should like to present for 
your consideration and decision. 

During the latter part of the Fiscal Year 1947, due to reduced appropriations, 
the Bureau of Accounts effected a reduction-in-force. In carrying out this reduc- 
tion employees reached on the retention registers were offered and the employees 
accepted positions at lower grades. Since effecting these reductions, vacancies 
have occurred to which some of the affected employees may now be promoted or 
reemployed. Before giving effect to these actions I would appreciate your con- 
sideration and decision on the following questions, which are specific examples 
of a number of similar cases: 


Question No. 1: 


On June 29, 1947 a Fiscal Accountant CAF—11 $5,403.60 was reduced to Fiscal 
Accountant CAF~10 $4,776.60, due to reduction-in-force. The position from which 
he was reduced is now vacant and it is our intention to reassign and promote him 
to that position. In the light of your decision B-61181 of November 27, 1946 it 
is assumed that we may fix his salary at a rate not to exceed the highest salary 
previously earned in any prior Government position. However, due to the present 
status of funds available under applicable appropriations, it is not possible to 
make the promotion to a salary rate in excess of the minimum of the grade 
$4,902, notwithstanding the fact that it is our administrative desire to restore him 
to his previous salary in the grade. May this employee, therefore, be promotea 
to his former position and grade at the minimum salary and, at a later date— 
provided the condition of available appropriations permits—administratively 
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increase his salary in that grade to the extent of within-grade advancements 
which he had earned prior to reduction on June 29, 1947? If the answer to this 
question is in the affirmative, may the restoration of salary be made retroactive 
to the date of promotion to such grade, or must it be made effective as of a 
current date? 


Question No. 2: 

The same conditions exist as presented in Question No. 1 above, with the ex- 
ception of salary involved. Employee’s former grade and salary before reduc- 
tion-in-force was CAF-11 $5,152.80. His present grade and salary is CAF-10, 
$4,902. May this employee be promoted to his former position at grade CAF-11 
and his initial salary fixed at the minimum for the grade, $4,902 and at a later 
date—provided available appropriations permit—may his salary in that grade 
be administratively increased to the extent of within-grade advancements which 
he had earned prior to reduction on June 29, 1947? 


Question No. 8: 

On June 80, 1947 a Fiscal Accountant CAF-11 $5,403.60, was separated from 
the service due to reduction-in-force. Subsequently, a vacancy in grade CAF-9 
has occurred to which he may be assigned. Within the meaning of your deci- 
sion B-61181 of November 27, 1946 it is assumed that he may be reemployed in 
the lower grade at a salary not to exceed the highest salary earned in any prior 
Government position (in this instance not to exceed the maximum of grade 
CAF-9). Due to the immediate status of appropriations more than the minimum 
salary cannot be offered. May this employee, therefore, be reemployed and his 
initial salary be fixed at $4,149.60 and, at a later date—provided the condition 
of appropriations permits—his salary be increased administratively to a step 
within the grade not to exceed the maximum? 


Each of the examples presented involves fundamentally the same 
question, i. e., whether—in the case of an employee who, because of 
limited funds, has been transferred, promoted, demoted, reinstated or 
reemployed in a classified position at a rate of pay less than that pre- 
viously attained by him in any prior position in the executive branch 
of the Government—administrative action may be taken as funds be- 
come available to increase the rate of pay of such employee to a rate 
of pay provided by law for the position and which does not exceed 
the highest rate of pay previously attained by him in any prior position 
in the executive branch of the Government. That question is required 
to be answered in the negative. In that connection there is for noting 
that the rule stated in decision of November 27, 1946, B-61181, 26 
Comp. Gen, 368, specifically included the element of availability of 
appropriations. See page 372 of that decision as follows: 

In view of the foregoing, and in order to clarify and coordinate the previous 
decisions respecting the salary rate payable upon transfer, promotion, demotion, 
and reinstatement, and in the absence of a statute, or regulation having the 
force of law, specifically controlling, the general rule properly may be amplified 
and restated as follows: When an employee is transferred, promoted, demoted, 
or separated it is within the discretion of the administrative office to pay— 
within available appropriations—such employee in any classified position to 
which transferred, promoted, demoted, reinstated, or reemployed the minimum 
salary rate of the grade or position or such higher rate within the grade as 


will not exceed the highest salary attained by him in any prior Government 
position. * * * (Italics supplied.) 


As indicated, the rule may be applied only so far as appropriations 
or funds may be available. Where appropriations or funds are not 
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available the application of the rule may not be postponed and given 
effect at some later date by administrative action. To hold otherwise 
would result in an avoidance or overcoming by administrative action 
of the prescribed waiting periods contained in the provisions of the 
within-grade salary advancement plan of the Federal Employees Pay 
Act of 1945, 59 Stat. 299. Cf. decision of July 28, 1947, B-66833, 27 
Comp. Gen. 27. 
The questions presented in your letter are answered accordingly. 


(B~73472) 


COMPENSATION—DOUBLE—ADJUTANT GENERAL OF PUERTO RICO 
APPOINTED STATE DIRECTOR OF SELECTIVE SERVICE RECORDS 
A person appointed by the President under the act of June 3, 1916, as Adjutant 
General of Puerto Rico whose compensation is paid from Territorial funds 
as an officer of the Territory may accept an appointment as State Director of 
Selective Service Records without resulting in the holding of more than one 
Federal office in violation of any of the Federal dual compensation statutes. 


Comptroller General Warren to the Director, Office of Selective Service Records, 
March 24, 1948: 
Consideration has been given your letter of February 5, 1948, refer- 
ence 1-0-1, as follows: 
In the administration of Public Law 26, 80th Congress, approved March 381, 
1947, which established the Office of Selective Service Records, it has become 


necessary to appoint a State Director for the Office of Selective Service Records 
for Puerto Rico. 


Your decision is requested as to whether, within the provisions of the dual 
compensation statutes, the Adjutant General of Puerto Rico, if appointed in this 
ageney as State Director for Puerto Rico, can be paid the salary attached to 
such office while receiving the salary of Adjutant General of Puerto Rico. 

The Adjutant General for the Territory of Puerto Rico is appointed 
by the President of the United States, pursuant to the provisions of 
the act of June 3, 1916, 39 Stat. 199, 32 U. S. C. 12, and the duties 
and responsibilities of that office are comparable with those attached 
to the Office of Adjutant General for the several States. He essentially 
is an officer of the Territory and his compensation is paid from terri- 
torial funds. See 25 Comp. Gen. 912. Accordingly, since the Adjutant 
General of Puerto Rico, in his capacity as a territorial officer, is not 
paid from federally appropriated funds, and since his acceptance of 
the appointment as State Director of Selective Service Records will 
not result in his holding more than one Federal office, it appears that 
such appointment would not be in violation of any of the Federal dual 
compensation statutes. Whether such appointment would be con- 
sistent, or in harmony, with the territorial laws is not here considered 
or decided. See, generally, 15 Comp. Gen. 580. 
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(B-74459) 


TRANSPORTATION—HOUSEHOLD EFFECTS—SHORT-LINE HIGHWAY 
ROUTE NOT AVAILABLE FOR USE AS AFFECTING COMMUTED REIM- 
BURSEMENT 


In view of sections 12 and 13 of Executive Order No. 9805, providing for the 
reimbursement on a commuted basis only for the short-line highway distance 
between the points involved in the shipment of household effects incident to 
a change of official station, the fact that the use of short-line highway route 
in the shipment of an employee’s household effects was prohibited by State 
authority may not be regarded as entitling the employee to reimbursement 
computed on the distance of the longer route actually used. 


Comptroller General Warren to L. P. Wilsey, Department of Agriculture. March 
26, 1948: 

Reference is made to your letter of December 11, 1947, file reference 
A DISBURSEMENT Vouchers, transmitting here for consideration a 
voucher in favor of Blaine Boyd for $31.06, alleged to be the outstand- 
ing balance due for shipment of his household effects from Tieton 
Ranger Station on the Snoqualmie National Forest, Washington, to 
Wilkeson, Washington, on August 2, 1947, incident to a permanent 
transfer of duty station as an employee of the Forest Service, Depart- 
ment of Agriculture, and requesting a decision as to the proper amount 
of reimbursement allowable thereon. 

By travel order No. 325-R6, dated July 22, 1947, the claimant was 
directed to proceed on or about August 4, 1947, from Tieton Ranger 
Station, Washington, to Enumclaw, Washington, for the purpose of 
effecting a permanent change of official headquarters, and shipment 
of his household effects at Government expense was authorized therein. 
The employee transferred to the new duty station as directed and 
shipped his household effects, weighing 4,930 pounds, to Wilkeson, 
Washington, the nearest point to his official station at which he could 
obtain suitable living quarters, and from which point he commutes 
daily to his official station, Enumclaw, Washington. He paid the 
carrier the amount of $119.33 for shipment of his effects over a distance 
of 198 miles, plus $47.50 packing charges, and then claimed reimburse- 
ment on D. O. voucher 20-50123 in the sum of $176.49, based upon a 
rate of $3.58 per cwt. However, the administrative office deducted the 
sum of $31.06 from the amount so claimed for the reason that under 
sections 12 and 13 of Executive Order 9805, dated November 25, 1946, 
payment for shipment of household effects upon transfer of duty 
station is allowable upon a commuted basis only for the short-line 
highway distance between the points involved, which distance is stated 
in your letter to be 123 miles via Washington State Highway No. 5, as 
given in Household Goods Carriers’ Bureau Mileage Guide. In sub- 
mitting the reclaimed voucher for payment the employees relies upon 
information contained in letter of October 31, 1947, from the Depart- 
ment of Highways, State of Washington, which letter reads, in mate- 
rial part, as follows: 
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Reference is made to your letter of October 30th relative to the prohibiting 
of heavy trucks on the Chinook Pass Highway. 

This restriction is not covered by law, but is by the following resolution passed 
June 10, 1947 by the Director of Highways: 

“Be it resolved that the section of Primary State Highway No. 5 extending 
from Park Entrance on the west to the American River Resort on the east be 
closed to all trucks and/or trailers or combination of vehicles having a gross 
weight in excess of 5 thousand pounds on and after the 10th day of June, 1947.” 


In decision of May 29, 1947, B-66127, referred to by you, relative to 
the amount of reimbursement allowable to an employee for shipment of 
household effects under Executive Order 9805, over a route in excess 
of the short-line highway distance between his old and new stations, 
as given in Household Goods Carriers’ Bureau Mileage Guide No. 4, 
because winter weather conditions necessitated travel by motor carriers 
over 4 circuitous route, it was stated as follows: 

In decision of July 15, 1941, B-16481 [21 Comp. Gen. 23], it was held by this 
office that the rates applicable to the distance between two points computed in 
accordance with the governing tariff were for application irrespective of the 
route actually traveled or the reason for using said route. Hence, for like 
reasons, and since the regulations, supra, contain no qualification in respect of 
the term, “short-line highway distance,” the maximum amount that may be 
allowed the claimant in this case as a charge against Government funds must be 
based upon the distance by the short-line route of 314 miles, and the vouchers 
may be certified for payment to that extent only. 

The fact that, in the instant case, a portion of the road over which 
the employee’s household effect would have moved was closed by direc- 
tion of the Director of Highways, State of Washington, to trucks 
having a gross weight in excess of 5,000 pounds, constitutes no legal 
ground for applying a different rule from that stated in said decision. 
The President’s Regulation (Executive Order 9805) was issued under 
authority of section 1 of the act of August 2, 1946, Public Law 600, 
60 Stat. 806, and, therefore, has the full force and effect of law. Con- 
sequently, neither the Department of Agriculture nor this Office has 
any authority to waive its requirements. 

Accordingly, since it is clear from the record that the employee has 
been paid the full amount authorized by Executive Order 9805 for 
the transportation of his household effects between the points indi- 
cated, no additional sum may be authorized for payment. 

The voucher, which is returned herewith, may not be certified for 
payment. 


(B~74166) 


COMPENSATION—DISTRICT OF COLUMBIA SCHOOL PHYSICIANS AND 
DENTISTS EMPLOYED ON PART TIME BASIS—ADMINISTRATIVE 
CLOSING OF SCHOOLS ON WORKDAYS 


Physicians and dentists employed in the District of Columbia schools who regu- 
larly work four hours a day, for which they are paid one-half of the annual 
salary rates that would be applicable to full-time physicians or dentists, are 
entitled to their regular compensation for any day on which they are pfe- 
vented from working by the administrative closing of the schools to which 
assigned, regardless of whether any advance notice be given. 
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Comptroller General Warren to the President, Board of Commissioners of the 
District of Columbia, March 29, 1948: 


I have your letter of March 2, 1948, as follows: 


By your opinion to the President of the Board of Commissioners dated January 
7, 1942, (21 C. G. 644) you ruled that the school medical inspectors and dentists, 
employed by the Health Department, who worked on a half-time percentage basis, 
are “part-time” employees who are not entitled to either annual or sick leave 
under the Annual Leave Regulations and the Sick Leave Regulations, both dated 
March 29, 1940. In view of the fact that no change was made in this feature of 
the Annual and Sick Leave Regulations effective July 1, 1946, [sec. 30.601 (e) (2) ] 
Federal Personnel Manual page Z1-289, it is assumed that the same conditions 
presently exist. It therefore follows, that these employees are entitled to be paid 
only for the number of hours actually worked by them, 

However, it has come to the attention of the Commissioners that on more than 
a few occasions these physicians and dentists have reported for their regularly 
scheduled four-hour tour of duty to discover that the schools were closed and they 
were unable to perform any services. These closings were due to weather con- 
ditions and were not announced sufficiently in advance to enable these physicians 
and dentists either to be notified or otherwise to learn of the closing. At other 
times, the schools have been closed to permit pupils and teachers to view parades 
or honor visiting dignitaries, to enable teachers to attend teachers’ meetings or 
because of lack of fuel or some other emergency condition. In those instances 
where the physicians and dentists were notified of the fact of these closings and 
that their services would not be required, such notices were sometimes not given 
sufficiently in advance to enable them to schedule appointments in their private 
practices, and thus they were precluded from working at all at the times when 
they were ready and willing to render the services previously scheduled. 

The Commissioners believe that under the circumstances above described these 
employees should not be deprived of compensation, and consider the situation 
analogous to that ruled upon in 15 C. G. 911, the headnote to which reads: 

“Per annum employees of the Government may be charged with annual leave of 
absence for days on which no services are required to be performed because of 
the closing of the office, plant, or establishment for administrative reasons, but 
compensation may not be withheld for such days regardless of the administrative 
reasons for closing and the fact that the employees have no accrued leave to 
their credit. 13 Comp. Gen. 277 amplified.” (Italics supplied.) 

The Commissioners would appreciate your view as to their authority to author- 
ize payment to these employees for days on which their services in the schools had 
been scheduled but on which the schools were later closed by administrative order 
of the Board of Commissioners or of the Board of Education and notice of such 
closing was (a) not given to such employees, or (b) notice was given, but not 
sufficiently in advance to enable them to schedule appointments in their private 
practice. In the event you agree that the Commissioners may authorize payment 
under the circumstances set forth in part (a) of the question, with respect to 
part (b) your opinion is further requested concerning the minimum length of 
advance notice of administrative closing of the schools which would prevent them 
from receiving compensation. 


In addition to the decisions cited in your submission, your attention 
may be invited to the decision in 25 Comp. Gen. 452, in which it was 
held, quoting from the third paragraph of the syllabus: 

Since the method prescribed by section 604 (d) of the Federal Employees Pay 
Act of 1945 for converting an annual salary rate to an hourly rate includes, in 
effect, an allowance for any holiday occurring within a workweek, part time em- 
ployees paid upon the basis of the number of hours worked are entitled to pay for 
any holiday occurring within the regularly scheduled workdays for the individual 
employee; however, part time employees who work a prescribed number of hours 
per week, but not in accordance with a regular tour of duty, may not be paid for 
any holidays on which they performed no work. 

So far as concerns employees whose salaries are fixed on a per annum 
basis, either full or part time, non-workdays established by administra- 
tive action in closing the office in which the particular employees render 
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their normal service, partake of the same character as holidays. Cf. 
act of March 2, 1940, 54 Stat. 38. Accordingly, the physicians and 
dentists who regularly work four hours a day, for which they are paid 
one-half of the annual salary rate that would be applicable to a full- 
time physician or dentist, are entitled to their regular compensation for 
any day on which they are prevented from working by the closing of 
the schools to which assigned, regardless of whether any advance notice 
be given or, if given, regardless of the time such notice be given. 
Nothing stated herein is to be construed as passing upon the correct- 
ness of the assumption stated in the opening paragraph of your letter. 


(B-73977) 


SUBSISTENCE—PER DIEMS—REDUCTION OF SPECIFIED RATE BY 
UNAUTHORIZED OFFICIAL; WAIVER 


In view of sections 5 and 45 of the Standardized Government Travel Regula- 
tions, providing that only heads of agencies or designated subordinates may 
authorize or approve official travel and prescribe rates of per diem in lieu 
of subsistence, a subordinate officer to whom such authority was not dele- 
gated may not fix effectively a prospective reduction in the rate of per 
diem specified in an employee’s travel orders so as to deprive him of the 
benefit of the higher per diem rate. 

The fact that an employee submitted a “true and just” travel voucher claiming 
per diem in lieu of subsistence at a rate fixed by an unauthorized adminis- 
trative officer which was less than the rate authorized in his properly issued 
travel orders, and that he accepted, without protest, payment at such reduced 
rate, does not operate as a waiver so as to preclude the employee from 


claiming the difference between the reduced and the authorized per diem 
rate. 


Comptroller General Warren to F. E. Cutter, Federal Security Agency, March 
30, 1948: 


By letter dated February 24, 1948, the Budget and Fiscal Officer, 
U. S. Public Health Service, forwarded here for consideration your 
letter of February 16, 1948, as follows: 


The enclosed supplementary voucher for per diem of $119.00 in favor of P-F 
Operator Ernest Erickson, a temporary employee of the United States Public 
Health Service, Tuberculosis Control Division, has been submitted to me for 
certification as an Authorized Certifying Officer. The voucher represents Mr. 
Erickson’s claim for $2.00 per diem in lieu of subsistence which had not been 
claimed on previous vouchers for per diem submitted by him for the period of 
August 1 to November 30, 1947, inclusive, but which had been authorized by 
the travel order covering the period above stated. 

Travel Authorization No. 392, dated July 1, 1947, authorized and directed 
Mr. Erickson to travel from his official station in Washington, D. C., to such 
points in the continental United States and return as might be necessary during 
the fiscal year 1948 in connection with Tuberculosis Control activities of the 
Public Health Service. Special instructions on the order were to the effect that 
he should proceed when directed by competent authority. It was further stated 
thereon that Mr. Erickson would be reimbursed for actual and necessary travel 
expenses plus an allowance of $6.00 per diem in lieu of subsistence. 

Pursuant to this authorization and under the directions of his administrative 
superiors, Mr. Erickson was stationed in Minneapolis, Minnesota, from July 1 
to July 31, 1947, inclusive, and was reimbursed therefor at the authorized rate 
of $6.00 per diem. On July 25, 1947 it was administratively decided by the 
Tuberculosis Control Division that its employees should be limited to $4.00 per 
diem after the first 30 days at each new duty station and Mr. Erickson was noti- 
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fied by office memorandum, signed by the Assistant Chief, Tuberculosis Control 
Division, that this reduction would be effective on August 1, 1947, Inasmuch as 
Mr. Erickson had already been on duty at Minneapolis for more than 30 days 
before August 1, his subsistence for the period of August 1 to August 22, 1947, 
during which he remained at that station was reduced to $4.00 per diem. Sub- 
sequent travel of this employee through November 30, 1947, was reimbursed at 
the rate of $6.00 per diem for the first 30 days at each new duty station and at 
the rate of $4.00 per diem for each day after the first 30 days. 

The administrative decision to reduce the per diem rate after the first 80 
days of each assignment was made on a division level and did not affect the 
employees of any other division of the Public Health Service. In addition to the 
office memorandum above-cited which accompanies the enclosed voucher, a typed 
notation of the reduction, signed by the Administrative Officer, Tuberculosis 
Control Division, was placed on each voucher covering payments of per diem 
to the traveler. Neither the Assistant Chief nor the Administrative Officer of 
this Division are among the officers of the Public Health Service who have been 
delegated by the Administrator of the Federal Security Agency to authorize or 
approve travel under paragraph 5, Standardized Government Travel Regula- 
tions, as amended. 

This office is aware of your unpublished decision, B-46734, dated March 17, 
1945, to the effect that the per diem rate stated in an order may be reduced 
prospectively by competent administrative authority but it is uncertain whether 
or not the memorandum order issued in this case, by officers who could not have 
authorized or approved the original travel, should be considered competent 
administrative authority. 

It is further noted that the employee in this case had signed the certificates 
on the vouchers prepared by the administrative office and accepted the payment 
of $4.00 per diem without protest. While it has been held consistently that 
the payment and acceptance of less than a rate fixed by law does not constitute 
a waiver of the employee’s right or bar a claim by him for the difference (23 
Comp. Gen. 109, 112), it is also not clear whether the statement in a travel 
authorization of a fixed per diem allowance thereby becomes a rate fixed by 
law which may not be waived by the employee. 

Your early decision as to the propriety of certifying the attached supple- 
mentary voucher is respectfully requested in order that this office may be guided 
in the disposition of approximately 25 similar claims it has reason to believe 
will be filed by other employees whose per diem was reduced in the manner above 
stated. 


Sections 5 and 45 of the Standardized Government Travel Regula- 
tions, approved by the President pursuant to the authority contained 
in section 7 of the Subsistence Expense Act of 1926, 44 Stat. 688, 689, 
as amended, provide, in pertinent part, as follows: 

5. Form of authority.—All travel shall be either authorized or approved in 


writing by the head of the department or independent establishment, or by an 


official to whom such authority has been properly delegated. (See par. 7.) 
* on + * «€ * + 


45. Subsistence allowance.—Unless otherwise expressly provided in an em- 
ployee’s commission or appointment, or by law, the official authorized to issue 
travel orders may authorize in the order a per diem allowance not to exceed $6 
in lieu of subsistence expenses, while traveling on official business within the 
limits of the continental United States * * *, 

It seems clear from the above-quoted provisions of the travel regu- 
lations—which regulations are statutory or quasi-legislative—that no 
person other than the head of each department or independent estab- 
lishment, or those officials to whom he has delegated such authority, 
may authorize or approve travel of the employees of the departments 
or independent establishments concerned. Moreover, it is well estab- 
lished that the provisions of valid statutory regulations have the force 
and effect of law, are general in their application, and can no more be 
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waived than the provisions of the statutes themselves. See 22 Comp. 
Gen. 895, 899, and cases cited therein. See, also, B~70609, January 
20, 1948, 27 Comp. Gen. 382. Accordingly, where, as here, an officer 
to whom no authority to authorize travel has been delegated by the 
head of the agency issues administrative instructions to an employee 
which purport to reduce the per diem rate previously authorized in the 
employee’s travel orders by fixing a rate of per diem less than the rate 
authorized by said orders for duty in excess of the first thirty days at 
any particular temporary duty station, such instructions are legally 
ineffective. That is to say, an employee’s right to the per diem rate 
set out in properly issued travel orders continues to apply to the duty 
covered by his orders until such right be revoked or amended by the 
officials or employees coming within the class specified in paragraphs 
5 and 45 of the Standardized Government Travel Regulations. To 
hold otherwise would completely nullify the effectiveness of the pro- 
vision contained in said paragraphs of the travel regulations relating 
to the persons entitled to authorize travel, and per diem incident 
thereto, to employees traveling on official business and would be tanta- 
mount to amending or supplementing the regulations. Also, it may be 
stated that that view appears to be taken contemporaneously by the 
Administrative Officer, Tuberculosis Control Division, as evidenced 
by his notation on the submitted voucher that the “Administrative 
decision reducing per diem from $6.00 to $4.00 after first 80 days 
of each assignment is hereby rescinded and approval hereby made for 
difference in per diem.” 

Nor, under the circumstances here presented, does the fact that the 
employee submitted a claim to a disbursing officer of the United States, 
certified the voucher as “true and just in all respects,” and accepted pay- 
ment without protest, operate as a relinquishment or waiver so as 
to preclude him from now submitting a claim against the United 
States by reason of the items or services for which payment has been 
accepted. See B-23107, dated February 27, 1942. 

In the light of the above, the voucher which, together with sup- 


portiag papers, is returned herewith, may be certified for payment if 
otherwise correct. 








































































































(B-74047) 


RETIREMENT—LIGHTHOUSE SERVICE EMPLOYEES—OVERTIME AND 


NIGHT DIFFERENTIAL PAYMENTS INCLUSION IN AVERAGE ANNUAL 
PAY 


In determining the retired annuity otherwise due a former employee of the 

Lighthouse Service under the act of June 20, 1918, as amended, payments of 
night work differential and overtime compensation authorized by the Federal 
Employees Pay Act of 1945, not being a part of the “average annual pay” 
within the meaning of said retirement act, are not to be considered in the 
computation of the annuity. 
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Comptroller General Warren to the Secretary of the Treasury, March 30, 1948: 


There has been considered your letter of February 24, 1948, re- 
questing decision upon two questions therein stated, as follows: 


1. Whether or not payments of the night pay differential as authorized by the 
Act of June 30, 1945, should be included in any computation of the “average 
annual pay received” by any civilian employee eligible to retirement under the 
Act of June 20, 1918, as amended? 

2. Whether or not payments of overtime compensation as authorized by the 
Act of June 30, 1945, should be included in any computation of the “average 
annual pay received” by the civilian employee eligible to retirement under the 
provisions of the Act of June 20, 1918, as amended? 


Section 6 of the act of June 20, 1918, 40 Stat. 608, as amended by 
section 1 of the act of November 4, 1918, 40 Stat, 1036, is restated in 
33 U.S. C, 763, as follows: 


All officers and employees engaged in the field service or on vessels of the 
Lighthouse Service, except persons continuously employed in district offices or 
shops, who shall have reached the age of sixty-five years, after having been 
thirty years in the active service of the Government, may at their option be 
retired from further performance of duty; and all such officers and employees 
who shall have reached the age of seventy years shall be compulsorily retired 
from further performance of duty; Provided, That the annual compensation of 
persons so retired shall be a sum equal to one-fortieth of the average annual pay 
received for the last five years of service for each year of active service in the 
Lighthouse Service, or in a department or branch of the Government having a 
retirement system, not to exceed in any case thirty-fortieths of such average 
annual pay received: Provided further, That such retirement pay shall not in- 
clude any amount on account of subsistence or other allowance: Provided fur- 
ther, That the retirement provisions and pay shall not apply to persons in the 
field service of the Lighthouse Service whose duties do not require substantially 
all their time. (June 20, 1918, ch. 103, § 6, 40 Stat. 608; Nov, 4, 1918, ch. 201, 
§ 1, 40 Stat. 1036.) 


The transfer of the Bureau of Lighthouses from the Commerce 
Department to the Coast Guard, Treasury Department, under Re- 
organization Plan No. II, effective July 1, 1939, did not affect the 
application of the above Lighthouse Service Retirement Act. Cf. 18 
Comp. Gen. 955, and 39 Op. Atty. Gen. 306. 

At the time the above-referred-to statute was enacted, per annum 
employees did not receive any addition to their compensation for 
night work or overtime work; accordingly, such additions reasonably 
were not contemplated as part of the “average annual pay” of such 
employees. Furthermore, there has been no subsequent amendment of 
the statute covering that point. As pointed out in your submission, 
the Civil Service Retirement Act of 1930, 46 Stat. 468, provides that 
the term “basic salary, pay or compensation,” should be construed to 
exclude all bonuses, allowances, overtime pay, or compensation given 
in addition to the basic pay of the position as fixed by law or regula- 
tion. Of course, while that act has no application to the retirement of 
Lighthouse Service employees, it may be considered as indicative of 
congressional intent in such matters. In that connection, it is for 
noting that the overtime compensation payable under section 201 of 
the Federal Employees Pay Act of 1945, 59 Stat. 296, is stated to be 
“in addition to their basic compensation,” and the night differentia] 
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under section 301 of that act, 59 Stat. 298, “in excess of his basic rate 
of compensation.” 

In the case of Ockenfels v. United States, No. 45697, 107 C. Cls. 150, 
decided October 7, 1946, it was held that the proviso in the Lighthouse 
Service Retirement Act, supra, excluding “other allowances” did not 
apply to anything furnished the employee as part of his salary, but 
referred only to such things as were allowed in addition to the salary 
and that the retired pay of such employee should be computed upon 
his gross salary including the value of quarters furnished, but not 
deducted from his gross salary. See B-70029, October 23, 1947. 

Accordingly, in view of the fact that overtime and night differ- 
ential pay is a reward or recompense which is in addition to the salary 
regularly fixed for the position occupied by such an employee, it 
appears reasonable to conclude that overtime compensation and night 
differential do not ‘constitute a part of the “average annual pay” 
within the meaning of those words as used in the statute and, there- 
fore, should not be taken into consideration in computing the retired 
annuity otherwise due a former employee of the Lighthouse Service. 


(B-74100) 


REAL ESTATE TAXES—GOVERNMENT CORPORATION PROPERTY DE- 
CLARED SURPLUS TO WAR ASSETS ADMINISTRATION—PAYMENT OF 
PENALTIES AND INTEREST ON DELINQUENT TAXES 


Under the provisions of the Independent Offices Appropriation Act, 1948, making 
the funds appropriated to the War Assets Administration available for pay- 
ments to States or political subdivisions thereof of sums in lieu of and 
equivalent to taxes accruing against real property declared surplus to the 
War Assets Administration by Government corporations, the Administration 
is not authorized or required to use appropriated funds for the payment of 
penalties or interest on delinquent taxes levied against real property of a 
Government corporation declared surplus to the Administration. 


Comptroller General Warren to the Administrator, War Assets Administration, 
March 30, 1948: 

I have your letter of March 1, 1948, with enclosure, requesting a 
decision as to whether the War Assets Administration is required to 
make expenditures from appropriated funds to State and local tax- 
ing authorities of sums representing penalties and interest assessed 
by them because of delinquent payment on account of taxes on real 
property declared surplus to the Administration by the Reconstruc- 
tion Finance Corporation for disposition under the Surplus Property 
Act of 1944, as amended. 

The Independent Offices Appropriation Act, 1948, Public Law 
269, 80th Congress, approved July 30, 1947, 61 Stat. 587, provides that 
the funds appropriated thereby for the purposes of the War Assets 
Administration shall be available, among other things, for— 


* * * payments to States or political subdivisions thereof of sums in lieu 
of and equivalent to taxes accruing against real property declared surplus to 
the Administration by Government corporations. 
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It is understood from your letter that although the Reconstruction 
Finance Corporation retains the legal title to surplus property of the 
type here involved, yet all actual interest in, and control and dominion 
over, such property are vested in the War Assets Administration from 
the time it is declared surplus until disposed of by the Administration 
and that, while the Reconstruction Finance Corporation pays all taxes 
which are due prior to the date of an acceptable declaration of a par- 
ticular piece of property as surplus, taxes becoming due thereafter 
are paid by the War Assets Administration even though they cover a 
period of time prior to the declaration. Also, it appears that the ques- 
tion here presented has become of considerable importance because of 
the action of certain State and local taxing authorities, particularly in 
Ohio and Illinois, in demanding payment of penalties and interest 
on delinquent taxes in addition to the amounts tendered by the War 
Assets Administration in lieu of such taxes, and that the Administra- 
tion does not consider that the above-quoted statutory provisions were 
designed to require the payments of amounts equivalent to penalties 
and interest. 

It would seem most unlikely that the instant problem would have 
arisen, at least so far as concerns taxes levied subsequent to the time 
a particular piece of property was declared surplus, if the Reconstruc- 
tion Finance Corporation had divested itself of title to its surplus 
property at the time of the declaration and it is suggested, for the pur- 
pose of clarifying the situation so far as taxes hereafter accruing are 
concerned, that consideration be given by the agencies concerned to 
the matter of the transfer to the War Assets Administration of the 
legal title to such property as has been, or may be, declared surplus 
by the Reconstruction Finance Corporation or other Government 
corporations. There has not been called to my attention any provi- 
sion of law which would prohibit such a transfer. 

In considering the effect of the above-quoted statutory provisions, 
it is to be observed that they do not stipulate for the payment of “taxes” 
but for the payment of sums “in lieu of and equivalent to taxes,” and 
that the language used by the Congress does not constitute a direction 
or command to make the payments but merely grants a permissive 
authority todoso. In other words, the terms of the act here involved 
do not purport to impose any absolute obligation upon the War Assets 
Administration with respect to the use of appropriated funds for the 
payment of taxes but on the contrary imply a certain exercise of dis- 
cretion on the part of the Administration in connection with the 
matter. The War Assets Administration is not authorized to pay 
taxes as such. 

Also, of even greater importance is the widely prevailing rule, as was 
aptly stated by the Supreme Court of Washington in the case of State 
v. Superior Court of Stevens County, 93 Wash. 433, 161 P. 77, that— 
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* * * interest upon a delinquency is no part of a tax. It is Sustained only 
as a penalty to insure prompt payment. People ew rel v. Peacock, 98 Til. 172. And 
this is so whether the penalty be in the way of interest, the addition of a cer- 
tain percent, or by doubling the tax. 

The decision of the Supreme Court of the United States in the case 
of Missouri Pacific Railroad Company, et al. v. Ault, 256 U. S. 554, 
is direct authority for the ruling that a statutory penalty imposed by 
a State or local statute or ordinance may not be recovered against the 
United States unless Congress has by law expressly provided therefor. 

That case involved a suit against the Missouri Pacific Railroad Com- 
pany (with the Director General of Railroads as operator thereof 
under the Federal Control Act of 1918, substituted as party defendant) 
for wage compensation and penalties for wrongful dismissal of an em- 
ployee under an Arkansas statute providing that whenever a railroad 
discharged an employee with or without cause, the railroad would pay 
him his full wages within seven days thereafter and that if payment 
were not made “then as a penalty for such nonpayment of wages of such 
servant or employee shall continue from the date of the discharge or re- 
fusal to further employ at the same rate until paid.” The Federal Con- 
trol Act of 1918 (act of March 21, 1918, 40 Stat. 451, 456, 458) provided 
in sections 10 and 15 that the Director General as carrier “shall be sub- 
ject to all laws and liabilities as common carriers, whether arising 
under State or Federal laws or at common law” and that the “lawful 
police regulations of the several States” shall continue unimpaired. 
In holding that the judgment of the lower court, so far as it provided 
for recovery of the penalties, was erroneous, the Supreme Court of the 
United States said: 

* * * By these provisions [the above-mentioned sections of the Federal 
Control Act] the United States submitted itself to the various laws, state and 
federal, which prescribe how the duty of a common carrier by railroad should be 
performed and what should be the remedy for failure to perform. By these laws 
the validity and extent of claims against the United States arising out of the 
operation of the railroad were to be determined. But there is nothing either 
in the purpose or the letter of these clauses to indicate that Congress intended 
to authorize suit against the Government for a penalty, if it should fail to 
perform the legal obligations imposed. The Government undertook as carrier to 
observe all existing laws; it undertook to compensate any person injured through 
a departure by its agents or servants from their duty under such law; but it did 
not undertake to punish itself for any departure by the imposition upon itself 
of fines and penalties or to permit any other sovereignty to punish it, Congress 
is not to be assumed to have adopted the method of fines paid out of public funds 
to insure obedience to the law on the part of the Government's railway 
employees. * * 

The purpose for ‘which the Government permitted itself to be sued was com- 
pensation, not punishment. * * double damages, penalties and forfeitures, 
which do not merely Sitshaits but punish, are not within the purview of the 
statute. * * 

Obviously, there is no room for a contention that the decision of the 
Supreme Court of the United States in the Ault case is not for ap- 
plication in the case of State and local penalties of the type here in- 
volved and it may not be assumed in the absence of a statutory pro- 


vision clearly evidencing such purpose that the Congress intended that 
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the funds appropriated for the purposes of the War Assets Adminis- 
tration should be available for payments on account of tax penalties or 
interest. 


Accordingly, I have to advise that the War Assets Administration 
is not authorized or required to use appropriated funds for the pay- 
ment of sums representing penalties or interest on delinquent real 
property taxes. 


(B-73937) 


EXCHANGE OR SALE OF USED VEHICLES, ETC.—APPLICATION OF 
PROCEEDS TO PURCHASE PRICE 


Where, prior to the purchase of new equipment, old or used equipment is sold, 
which situation is not contemplated by section 8 of the administrative ex- 
pense statute of August 2, 1946, authorizing the application of the proceeds 
of sale of used vehicles, etc., toward the purchase of new similar items, funds 
derived from such sales have no longer period of availability than funds 
appropriated for the purchase of new equipment, and, therefore, sale pro- 
ceeds received in a prior fiscal year are not available for application against 
the cost of new equipment purchased in a subsequent fiscal year and charge- 
able to the appropriation of that fiscal year, but are for depositing into 
miscellaneous receipts, 26 Comp, Gen, 729, amplified. 

Where the appropriation for a particular fiscal year legally is obligated for the 
purchase of new vehicles, etc.—as distinguished from an administrative ob- 
ligation—the proceeds of the sale of the replaced equipment are available, 
under section 8 of the administrative expense statute of August 2, 1946, for 
application against the purchase eyen though the funds actually may not 
be received until the succeeding fiscal year, and may be deposited to the 
account current for the fiscal year during which the obligation for purchasing 
new equipment was incurred. 26 Comp. Gen. 729, amplified. 


Comptroller General Warren to the Secretary of Agriculture, March 31, 1948: 

Reference is made to letter dated February 24, 1948, from the As- 
sistant Secretary of Agriculture requesting decision on several matters 
arising under the provisions of section 8 of Public Law 600, approved 
August 2, 1946, 60 Stat. 808. 

Said section 8 provides as follows: 

See. 8. In purchasing motor-propelled or animal-drawn vehicles or tractors, or 
road, agricultural, manufacturing, or laboratory equipment, or boats, or parts, 
accessories, tires, or equipment thereof, or any other article or item the exchange 
of which is authorized by law, the head of any department or his euy authorized 
representative may exchange or sell similar items and apply the exchange allow- 
ances or proceeds of sales in such cases in whole or in part payment therefor: 


Provided, That any transaction carried out under the authority of this section 
shall be evidenced in writing. 


The letter states that careful consideration has been given to de- 
cisions of this Office pertaining to the foregoing provision of law, par- 
ticularly to the decision, 26 Comp. Gen. 729, which held (quoting from 
the syllabus) as follows: 


Section 8 of the administrative expense statute of August 2, 1946, authorizing 
application of the proceeds of sale of used vehicles, etc,, toward the purchase of 
new similar items does not require that the old items be actually sold when the 
new are ordered, and, therefore, the proceeds of sale may be applied toward 
the purchase price even though the sale and purchase are not simultaneous, 
provided the transactions are so identified with each other as to permit a 
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determination that the items are sufficiently similar to fall within the purview of 
the statute, 

It is stated further that no difficulty is encountered in identifying 
proceeds of the sale of old equipment with the purchase of replacement 
equipment, when the purchase precedes the sale or is simultaneous 
therewith. However, frequently the sale precedes the purchase, in 
view of which several questions are posed, relative to procedures, as 
follows: 

1. Would a requisition for replacement equipment, containing sufficient de- 
scription of the equipment to disclose that it and the equipment sold are of 
the same or substantially the same character, and containing description of the 
equipment sold, be sufficient for identification and obligation of the sales pro- 
ceeds deposited in the “6690” appropriation? In this instance, the requisition 
is the document which institutes normal procurement procedure, and is the 
document to be cited on the applicable schedule of collections. While a requisi- 
tion may not constitute a “legal” obligation, as that term is defined in decision 
B-28088 (22 Comp. Gen. 156) and Budget-Treasury Regulation No. 1, Revised, 
it is an “administrative obligation” and a definite expression of intent to purchase. 

2. If your answer to question 1 is affirmative, would such a requisition be 
considered as obligating funds of the “6690” appropriation when the sale of the 
old equipment is in one fiscal year and the final contract or purchase order for 
the replacement equipment, because of various reasons including errors in bids, 
unusual supply conditions, etc., is consummated in the ensuing fiscal year, 


where normal procurement procedures have been in process since the sale of the 
old equipment? 


8. If question 2 is answered in the affirmative would the expenditure document 
be split—that is, a portion charged against the current appropriation and the 
balance against the prior year’s “6690” appropriation, or would the funds in the 
prior year’s “6690” appropriation be transferred to the current “6690” 


appropriation? 

The referred-to appropriation account—“1286690 Payments from 
Proceeds of Sales, Motor-Propelled Vehicles, etc., Department of 
Agriculture, 1948”—and the corresponding receipt account “126690 
Deposits, Proceeds of Sales, Motor-Propelled Vehicles, etc., Depart- 
ment of Agriculture, 1948,” were established by General Accounting 
Office Accounts and Procedures Letter No. 12058, dated September 
15, 1947, to account for the proceeds of sales of old equipment of the 
Department used in the purchase of new equipment. 

It may be stated at the outset that it is in connection with the pur- 
chase of motor-propelled vehicles, etc., that there is permitted the 
application of the proceeds of sales of old or used vehicles, etc. 

The above-quoted questions arise from situations where the sale of 
old or used equipment precedes the purchase of new equipment, which 
is not contemplated under the statute under consideration. More- 
over, funds received from the sale of used equipment should have no 
longer period of availability than funds appropriated for the pur- 
chase of new equipment. However, if an appropriation for a par- 
ticular fiscal year is properly obligated for the purchase of new equip- 
ment—as distinguished from an administrative obligation—the 
proceeds derived from the sale of the used equipment should be avail- 
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able for application against such purchase even though the funds 
actually may not be received until the succeeding fiscal year. In such 
a case, the proceeds from the sale of the used equipment should be 
permitted to be deposited to the account current for the fiscal year 
current at the time the obligation for the new equipment is incurred. 
Proceeds from the sale of used equipment received in a prior fiscal 
year are not available for application against the cost of new equip- 
ment purchased in a subsequent fiscal year and chargeable to that 
fiscal year appropriation—the unobligated balance of such proceeds 
being for depositing and covering into the Treasury of the United 
States as miscellaneous receipts. 
The questions posed are answered accordingly. 


(B-73830) 


COMPENSATION—DOUBLE—DISABILITY COMPENSATION AND ACTIVE- 


DUTY PAY AND ALLOWANCES AS MEMBER OF OFFICERS’ RESERVE 
CORPS 


A member of the Officers’ Reserve Corps in receipt of disability compensation 
from the Veterans’ Administration covering a period during which he was 
on active duty for training as a reserve officer may not, by surrendering the 
disability compensation for the period of training duty, become entitled to 
active-duty pay and allowances for such period, in view of the prohibition 
in the Military Appropriation Act, 1948, against the use of the appropriated 
funds for the payment of active-duty pay and allowances to officers of the 
Organized Reserves who are drawing disability compensation from the 
United States. 


Assistant Comptroller General Yates to the Secretary of the Army, April 1, 1948: 

There has been considered your letter of February 18, 1948, wherein 
you request decision as to whether a member of the Officers’ Reserve 
Corps, ordered to active duty for training, would be authorized to re- 
ceive the pay and allowances for such active duty when entitled to dis- 
ability compensation from the Veterans’ Administration for the same 
period, provided the latter compensation is waived. 

As a specific example you cite the case of a Reserve officer, ordered to 
active duty for training for the period August 7 through August 23, 
1947, at which time he signed a statement that he was not in receipt 
of compensation or pension. However, upon arrival at his home on 
August 23, 1947, a notice of award of compensation from the Veterans’ 
Administration, dated August 12, 1947, was received, which covered 
the period during which he was on active duty as a Reserve officer. 

The Military Appropriation Act, 1948, Public Law 267, approved 


796802—48——38 
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July 30, 1947, 61 Stat. 565, under the heading “Organized Reserves,” 
provides that— 

No appropriation made in this Act shall be available for pay, allowances, or 
traveling or other expenses of any officer of the Organized Reserves who may be 


drawing a pension, disability allowance, disability compensation, or retired pay 
from the Government of the United States. 


That provision first appeared in the Military Appropriation Act, 
1934, under the same heading, 47 Stat. 1591, but it later was modified 
in the Military Appropriation Act, 1936, by the addition of the follow- 
ing proviso (49 Stat. 141) : 

* * * Provided, That nothing in this provision shall be so construed as to 
prevent the application of funds herein contained to the pay, allowances, or travel- 
ing expenses of any officer or enlisted man of the Reserve Corps who may sur- 


render said pension, disability allowance, disability compensation, or retired pay 
for the period of his active duty in the Reserve Corps. 


As noted in your letter, this modifying proviso was continued in the 
military appropriation acts through the fiscal year 1941 (54 Stat. 350, 
374), but since the fiscal year 1942, it has been omitted (55 Stat. 366, 
387). While nothing has been found in the legislative history of the 
Military Appropriation Act, 1942, which would indicate the reasons 
for eliminating that modifying proviso, it must be assumed that its 
elimination was not inadvertent and the conclusion is required that it 
was the intent of the Congress that thereafter members of the Or- 
ganized Reserves who might be drawing a pension, etc., from the 
Veterans’ Administration would be prohibited from receiving pay, 
allowances, etc., under any circumstances. Accordingly, the question 
presented is answered in the negative. See decision of January 30, 
1948, B-71447 (27 Comp. Gen. 416), considering a similar question 
with respect to members of the Naval Reserve. 

With respect to the officer whose case you mention in your letter, 
your attention is invited to the fact that, as noted in the said decision 
of January 30, 1948, certain language used in decision of November 
17, 1942, B-29108, addressed to Lieutenant Colonel W. W. Davidson, 
United States Marine Corps, in a case where a Marine Corps reservist 
drawing disability compensation had been placed on active duty for 
war service, might be construed as a recognition by this Office of the 
right of reserves to receive active duty pay and allowances upon sur- 
render of disability compensation, persions, etc. To the extent that 
such decision may be viewed as authority for that proposition, it no 
longer will be followed. In view of such decision, however, you are 
advised that payments heretofore made on such basis will be passed to 
credit in the accounts of the disbursing officers concerned, if they are 
otherwise correct, provided that satisfactory evidence is submitted that 
the amount due as pension, etc., was retained by, or refunded to, the 
Veterans’ Administration. 
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(B-74062) 


TRANSPORTATION OF DEPENDENTS AND HOUSEHOLD EFFECTS—EM- 
PLOYEES APPOINTED FOR OVERSEAS DUTY—PLACE OF ACTUAL 
RESIDENCE; ADVANCE AUTHORIZATION NECESSITY 


Undeér the provisions of section 7 of the administrative expense statute of August 
2, 1946, authorizing, in the case of employees appointed for overseas duty, 
oe ome of travel and transportation expenses to the place of “actual 
residence” at time of appointment, the legal residence in the United States 
from which a Panama Canal employee had departed as a child to live in the 
Canal Zone is to be regarded as the place of “actual residence” to which the 
expenses of transportation of dependents and household effects may be paid 
upon the separation of the employee from the service. 

Section 4 of Executive Order No. 9805, limiting payment of travel and transporta- 
tion expenses upon transfer to those authorized “in the order directing the 
travel,” being restricted in application to the expenses of transfers between 
official stations authorized by section 1 of the administrative expense statute 
of August 2, 1946, has no application to the expenses of travel and trans- 
portation incident to overseas employment under section 7 of the act, and, 
therefore, the expenses of transportation of dependents and household effects 
may be authorized in the case of former employees for whom the benefits of 
section 7 would have been authorized but for administrative inadvertence 
at the time such employees’ services were terminated. 


Comptroller General Warren to the Chief of Office, The Panama Canal, April 
1, 1948: 


Reference is made to your letter of February 26, 1948, as follows: 


Herewith are papers involved in the claim of George F. Fenton, under Section 7 
of Public Law 600, 79th Congress, for reimbursement of expenses incurred on ter- 
mination of his services with The Panama Canal in transportation of his household 
goods, his wife and dependent mother, from the Canal Zone to Williamsport, 
Pennsylvania. 

Mr. Fenton’s services with The Panama Canal were terminated effective 
September 17, 1947, at which time there was pending in your office (Claims 
Division) the claim of Robert BE. Erickson, Claim No. 2713020, settlement of 
which appeared to involve a determination as to whether Mr. Hrickson had 
“actual residence” in the United States “at the time of assignment to duty outside 
the United States” within the meaning of Section 7, Public Law 600. Inasmuch 
as no indication of the attitude of your office in the Drickson case had been 
received in September 1947, Mr. Fenton, in whose case a similar question arose, 
was not issued travel orders under Public Law 600. He was furnished trans- 
portation for himself from Cristobal to New York, which was clearly authorized 
under Executive Order 1888, Section 3, as amended, and he was advised by 
Comptroller’s letter of September 12, 1947, as follows: 

“Should you qualify under Public Law 600, you will be reimbursed for such 
expensés as you incur as are ordinarily allowed under the law.” 

The present claim is for reimbursement of expenses incurred as follows: 


9/12/47—Drayage and Storage to pier (Panama Canal 





ee $ 8.82 
9/17/47—Packing, Orating, etc., at Canal Zone (Panama 
Canal receipt #743896) __.....-_--___________ 96. 62 
12/1/47—Cartage at New York___..______________ $11. 64 
Freight, New York to Williamsport, Pa___ 40. 24 
51. 88 
9/19/47—Panama Line, Cristobal to New York (wife and 
dependent mother) ...-....-...-..---+-..._.. 110. 00 
9/24/47—Mileage, automobile, New York to Williamsport, 
229 miles at $.05 per mile.................-..- 11. 45 
in ndatnancbaninhenedhcctncditeoinen $278. 77 


As indicated above there was some question, as in the Erickson case, whether 
Mr. Fenton had actual residence in the United States at the time of assignment 
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to duty outside of the United States within the meaning of Section 7, Public Law 
600. On this question, in view of your decision of January 15, 1947, B-62267, 
26 Comp. Gen. 488, the attitude of this office is that his failure to specify legal 
residence on the application or appointment papers should not be given weight 
as establishing legal residence in the Canal Zone when legal residence or domicile 
in the United States prior to appointment can be established. 

According to the records in this office, Mr. Fenton was born in Williamsport, 
Pennsylvania, and went to the Isthmus in November 1921, when two years old, 
to live with his father, John A. Fenton, an employee of The Panama Canal, who 
was a legal resident of Williamsport, Pennsylvania. Prior to Mr. Fenton’s 
appointment he lived on the Isthmus with his parents except for the time spent 
in school in the United States. He states in his claim letter that the State of 
Washington recognized his residence in that State in 1940 for the purpose of 
allowing attendance at the State College on a tuition-free basis. This, however, 
would not appear to be a fact compelling determination that his legal residence 
or domicile was Washington rather than Pennsylvania at the time of his appoint- 
ment. You will note, in this connection, that he returned to Williamsport, Penn- 
sylvania, on termination of his services. 

The major question involved is as to whether Section 4 of Executive Order 9805 
requires, in cases involving benefits allowable under Section 7 of Public Law 
600, that the authority for payment thereof be in the order directing travel. 
Decision on this point is requested since, in this and other cases, benefits allow- 
able under Section 7, Public Law 600, would have been granted under proper 
travel orders but for some doubt existing at the time of the employee’s termina- 
tion as to his being entitled to such benefits, or but for administrative error. In 
such cases, if in order, it is desired to issue proper orders when the doubt existing 
at the time of the employee’s termination is resolved or when the administrative 
error is discovered. 

Irrespective of the legal requirements, it is an administrative policy of The 
Panama Canal to require that the authorization of payment of or reimbursement 
for expenses incurred under Section 7 of Public Law 600 be included in the order 
directing the travel. However, it is not clear that Section 4 of Executive Order 
9805 need be construed to require that the authorization of Section 7, Public Law 
600 benefits be in the order directing the travel since the provisions of Section 4, 
Executive Order 9805, appear to relate particularly to cases of transfer from 
one official station to another, that is, to cases under Section 1, Public Law 600. 
In this connection, there appears for consideration the fact that Section 7 of 
Public Law 600, unlike Section 1 thereof, does not require that the expenses 
authorized to be paid by the Government thereunder be so authorized in the 
order directing the travel. No such requirement appears in the regulations, 
Executive Order 9778, originally issued under Section 7, Public Law 600. How- 
ever, despite the fact that Section 4, Executive Order 9805 appears to relate 
particularly to cases under Section 1, Public Law 600, decision is requested as 
to its applicability to authorizations under Section 7, Public Law 600, since Sec- 
tion 4 of Executive Order 9778 provides that on and after November 1, 1946, 
expenditures within the purview of Sections 2 and 3 of Executive Order 9778 
shall be in accordance with regulations issued under Section 1, Public Law 600. 

Through inadvertence, a travel order authorizing benefits to Mr. Fenton 
under Section 7, Public Law 600, was issued on January 29, 1948. If it is decided 
that Section 4, Executive Order 9805, requires the authorization to be in the 
order directing the travel, Comptroller’s letter of September 12, 1947, might be 
considered as such order directing the travel as would permit payment of benefits 
under the Governor’s Regulations of April 11, 1947, upon determination that 
Mr. Fenton qualified under Public Law 600. Similar authorization, however, is 
not of record in other pending cases and decision on the application generally 
of the limitation in Section 4, Executive Order 9805, is requested. 


It was held in 26 Comp. Gen. 488, 492: 


With respect to question 2, the term “actual residence” as used in section 7 
of Public Law 600, quoted in your letter, generally would be understood to mean 
the place at which the appointee physically resides at the time of his appointment. 
However, it is not believed that the term was intended to be so restricted under 
all circumstances; and in the case of employees who are appointed while on 
the Isthmus under the circumstances outlined in the sixth paragraph of your 
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letter, supra, the term “actual residence” may be held to include the “legal resi- 
dence” or “domicile” of such an employee. * * 

Also, see question and answer number 10, 26 Comp. Gen. 488, at page 
496. 

Under the facts stated it reasonably appears that the “legal resi- 
dence” or “domicile” of Mr. Fenton at the time of his appointment 
was Williamsport, Pennsylvania, and that address may be considered 
as his “actual residence at the time of assignment to duty outside the 
United States” within the meaning of section 7 of Public Law 600. 

The question of whether the provisions of section 4 of Executive Or- 
der No. 9805, dated November 25, 1946, are for application in cases 
involving section 7 of Public Law 600 previously has not been directly 
considered by this Office. However, in several decisions this Office 
has held that payment of expenses allowable under section 7 was proper 
in cases where, upon the facts stated, it was obvious that there could 
not be any authority “in the order directing the travel” as required by 
section 4. See, for example, question and answer 9, 26 Comp. Gen. 488, 
at page 495, as follows: 

It is assumed that employees who voluntarily resigned after 12 months’ service 
and return to the United States at their own expense and those employees who 
returned to the United States on approved leave of absence and subsequently 
resigned while in the United States are not entitled to reimbursement of the 
expenses of their travel. 

Question 9: In such cases where the employee’s family and household goods 
were left behind on the Isthmus and request is made within the time limit 
prescribed in the President’s regulations for transportation of an employee’s 
family and household goods at Government expense, may such transportation 
be provided? 

This question is answered, generally, in the affirmative, providing, of course, 
that with respect to those employees who returned to the United States on 
approved leave of absence and subsequently resigned while in the United States, 


there has been compliance with the stipulation in their contract of employment 
as to the length of time to be served in Panama. - 


Also, see decision of January 26, 1948, B-71059, 27 Comp. Gen. 394, 
which held as follows, quoting from the syllabus: 

An employee originally appointed on a temporary basis for duty outside the 
continental United States who, while at his overseas duty station, was appointed 
on a permanent basis by the same agency to a distinctly different position at 
the same geographical location may be regarded as a new appointee within the 
meaning of section 7 of the administrative expense statute of August 2, 1946, on 
whose account transportation of his immediate family and household effects may 


be paid pursuant to said section from the place of actual residence in the United 
States whereat his family resides to the place of his employment overseas. 


While neither of those decisions should be considered as in any 
way determinative of the question now presented they do furnish some 
indication that section 4 of Executive Order 9805 is not required by 
this Office to be considered as applying to those situations which it 
reasonably was not intended to cover. 

Sections 1 and 7 of Public Law 600, approved August 2, 1946, 60 Stat. 
806, 808, provide: 
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That (a) under such regulations as the President may prescribe, any civilian 
officer or employee of the Government who, in the interest of the Government, is 
transferred from one official station to another, including transfer from one 
department to another, for permanent duty, shall, except as otherwise provided 
herein, when authorized, in the order directing the travel, by such subordinate 
official or officials of the department concerned as the head thereof may designate 
for the purpose, be allowed and paid from Government funds the expenses of 
travel of himself and the expenses of transportation of his immediate family (or a 
commutation thereof in accordance with the Act of February 14, 1931) and the 
expenses of transportation, packing, crating, temporary storage, drayage, and 
unpacking of his household goods and personal effects (not to exceed seven 
thousand pounds if uncrated or eight thousand seven hundred and fifty pounds if 
crated or the equivalent thereof when transportation charges are based on cubic 
measurement. * * * 

= oo . a a * ™ 


Sec. 7. Appropriations for the departments shall be available, in accordance 
with regulations prescribed by the President, for expenses of travel of new ap- 
pointees, expenses of transportation of their immediate families and expenses 
of transportation of their household goods and personal effects from places of 
actual residence at time of appointment to places of employment outside con- 
tinental United States, and for such expenses on return of employees from their 
posts of duty outside continental United States to the places of their actual 
residence at time of assignment to duty outside the United States : Provided, That 
such expenses shall not be allowed new appointees unless and until the person 
selected for appointment shall agree in writing to remain in the Government 
service for the twelve months following his appointment, unless separated for 
reasons beyond his control. In case of a violation of such agreement any mon- 
eys expended by the United States on account of such travel and transportation 
shall be considered as a debt due by the individual concerned to the United States. 
This section shall not apply to appropriations for the Foreign Service, State 
Department. 


Executive Order No. 9778 of September 10, 1946, contains interim 
regulations issued by the President pursuant to authority contained 
in section 7 of the act of August 2, 1946, supra, governing the travel 
expenses of new appointees and the expenses of transportation of the 
immediate families and expenses of transportation of household goods 
and personal effects of new appointees from places of actual residence 
at the time of appointment to places outside the continental United 
States and such expenses of return of employees from their posts of 
duty outside the continental United States to places of their actual 
residence at the time of assignment to duty outside the United States. 
Section 4 of that order provides that beginning November 1, 1946, 
such expenditures shall be in accordance with regulations “to be issued 
under authority of section 1 of the aforesaid act of August 2, 1946.” 
Section 4 of Executive Order 9805 of November 25, 1946, issued pur- 
suant to authority contained in the act of August 2, 1946, Public Law 
600, provides: 

The travel and transportation expenses allowable under these regulations, 
when authorized, in the order directing the travel, by such subordinate official 
as the head of the department concerned may designate, shall be paid in case 
of transfer from one Official station to another, including transfer from one 
department to another, for permanent duty, but in no case in which the transfer 
is made primarily for the convenience or benefit of the employee or at his 
request. In case of transfer from one department to another such expenses 


shall be paid from the funds of the department to which the employee is trans- 
ferred, [Italics supplied.] 
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That section is concerned primarily with payment of expenses in- 
cident to transfer and was issued pursuant to and in accordance with 
the authority contained in section 1 of the act of August 2, 1946, 
relating to transfers from one official station to another including 
transfers from one department to another for permanent duty, rather 
than pursuant to and in accordance with section 7 relating to the 
expenses of travel and transportation of new appointees from places 
of actual residence at the time of appointment to places of employ- 
ment outside the continental United States and the return of em- 
ployees from their posts of duty outside the continental United States 
to the places of their actual residence at the time of assignment to duty 
outside the continental United States. The section should not be ap- 
plied to a situation to which it reasonably can be concluded it was 
not addressed. Transfers from one official station to another are 
not involved in the incurring of travel and transportation expenses 
in accordance with section 7 of Public Law 600 and that section con- 
tains no such limitation (i. e., “when authorized, in the order direct- 
ing the travel”) as is contained in section 1 of Public Law 600 and 
section 4 of Executive Order No. 9805. Therefore, it reasonably can 
be concluded that the provisions of section 4 of Executive Order No. 
9805 were not addressed to the incurring of the type of travel and 
transportation expenses which are authorized by section 7 of the act. 
That is to say, section 4 of Executive Order No. 9805, supra, is ad- 
dressed solely to the expenses of transfer as authorized by section 1 
of the act of August 2, 1946, and, therefore, has no application to 
the expenses of travel or transportation to or from points outside 
the continental United States which are incurred as incident to em- 
ployment in accordance with section 7 of that act. 

In view of the foregoing and in the absence of a regulation specifi- 
cally controlling I am inclined to hold that proper orders now may be 
issued authorizing the expenses of transportation of the immediate 
families and the expenses of transportation of household goods or 
personal effects to the places of their actual residence at the time of 
assignment to duty outside the United States of those former em- 
ployees of The Panama Canal to whom the benefits allowable under 
section 7 of Public Law 600 would have been authorized in proper 
travel orders but for administrative error or the doubt existing at 
the time the employees’ services were terminated as to their being 
entitled to such benefits. 

The papers involved in the claim of Mr. George F. Fenton are re- 
turned herewith and, if otherwise correct, they may be processed for 
payment in accordance with this decision. 
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(B~70438) 


ALLOWANCES OF COAST GUARD PERSONNEL—ASSIMILATION TO 
NAVY PERSONNEL—EFFECT OF ACT OF OCTOBER 26, 1942 


The act of October 26, 1942, specifically extending to personnel of the Coast Guard, 
when that service is operating as a part of the Navy, the provisions of law 
authorizing, in the case of personnel of the Navy discharged from naval 
prisons, the furnishing of civilian clothing and transportation and the 
payment of a gratuity, as well as the gratuity payment prescribed by statute 
upon the dishonorable discharge of naval personnel, may not be regarded as 
affecting, when the Coast Guard is operating under the Treasury, the pre- 
existing rights of Coast Guard personnel under said statutory provisions 
which were made applicable to that service by the assimilating provisions of 
section 8 of the act of May 18, 1920. 


Assistant Comptroller General Yates to the Secretary of the Treasury, April 
2, 1948: 


There has been considered your letter of October 16, 1947, enclosing 
a copy of a proposed amendment to Coast Guard Pay and Supply 
Instructions and requesting a decision as to whether certain provisions 
in the acts of February 16, 1909, 35 Stat. 622, March 3, 1909, 35 Stat. 
756, and March 4, 1925, 43 Stat. 1274, properly may be regarded as now 
applicable to the Coast Guard in view of the act of October 26, 1942, 
56 Stat. 987. The matter is discussed in your letter, in part as follows: 


Transportation and the payment of a gratuity not to exceed twenty-five dollars 
($25) to persons in the Navy discharged from naval prison was authorized by the 
acts of February 16 and March 3, 1909 (35 Stat. 622 and 756; 34 USC 961 and 
962). Ina decision of September 9, 1920, the Comptroller of the Treasury ruled 
that these acts were applicable to the Coast Guard by virtue of an assimilating 
statute, the act of May 18, 1920, 41 Stat. 603. 27 Comp. Dec. 234. The act of 
March 4, 1925 (43 Stat. 1274; 34 USC 197) authorized the payment of a gratuity 
to persons discharged from the naval service by dishonorable discharge, bad 
conduct discharge, or any other discharge for the good of the service. By parity 
of reasoning this act was considered, prior to 1942, to be likewise applicable to 
the Coast Guard. 

However, the act of October 26, 1942 (56 Stat. 987; 14 USC 3a) provided 
that “Whenever the Coast Guard is operating as a part of the Navy” the above- 
mentioned statutes “shall be considered applicable to personnel of the Coast 
Guard.” The question is now raised as to whether the act of October 26, 1942, 
operates to prevent the application of the three assimilated statutes to Coast 
Guard personnel while the Coast Guard is under the jurisdiction of the Treasury 
Department. 

In the view of the Department, the act of October 26, 1942, does not so operate, 
and was intended only to set at rest any doubts as to the applicability of the 
statutes in question to Coast Guard personnel during the time that the Coast 
Guard was operating as a part of the Navy. It is noted that a subsequent act of 
December 23, 1943 (57 Stat. 628; 14 USC 148) raising the limitation in the cost of 
clothing furnished discharged personnel, expressly includes the Coast Guard, is 
not limited in respect to time of application, and can be given effect only in 
connection with the act of February 16, 1909, above mentioned. It is further 
noted that the act of May 18, 1920 (41 Stat. 608; 14 USC 121), assimilating the 
pay and allowances of Coast Guard personnel to that prescribed for the Navy, 
has never been repealed, although it has been rendered inoperative as to those 
ae take dealt with by subsequent specific legislation. Cf. 22 Comp. Gen. 171 and 
723 (1943). 


Section 13 of the act of February 16, 1909, 35 Stat. 622, provides: 


That persons confined in prisons in pursuance of the sentence of a naval court- 
martial shall, during such confinement, be allowed a reasonable sum, not to exceed 
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three dollars per month, for necessary prison expenses, and shall upon discharge 
be furnished with suitable civilian clothing and paid a gratuity, not to exceed 
twenty-five dollars: Provided, That such allowances shall be made in amounts to 
be fixed by, and in the discretion of, the Secretary of the Navy and only in cases 
where the prisoners so discharged would otherwise be unprovided with suitable 
clothing or without funds to meet their immediate needs. 


The act of March 3, 1909, 35 Stat. 756, is, in pertinent part: 


* * * Provided, That the Secretary of the Navy is hereafter authorized to 
transport to their homes or places of enlistment, as he may designate, all dis- 
charged naval prisoners; the expense of such transportation shall be paid out of 
any money that may be to the credit of prisoners when discharged; where there 
is no such money, the expense shall be paid out of money received from fines and 
forfeitures imposed by naval courts-martial: Provided further, That the Secre- 
tary of the Navy is hereby authorized to furnish naval prisoners upon discharge 
suitable civilian clothing in case, and only where, said discharged prisoners would 
otherwise be unprovided with suitable clothing to meet their immediate needs. 


Section 8 of the act of May 18, 1920, 41 Stat. 603, provides, in per- 
tinent part: 

That commissioned officers, warrant officers, petty officers, and other enlisted 
men of the Coast Guard shall receive the same pay, allowances, and increases 
as now are, herein are, or hereafter may be prescribed for corresponding grades 
or ratings and length of service in the Navy; and the grades and ratings of 
warrant officers, chief petty officers, petty officers and other enlisted persons in 
the Coast Guard shall be the same as in the Navy, in so far as the duties of the 
Coast Guard may require * * *. 

Section 10 of the act of March 4, 1925, 43 Stat. 1274, provides, in 
pertinent part: 

That hereafter persons discharged from the naval service by dishonorable dis- 
charge, bad-conduct discharge, or any other discharge for the good of the service, 
may, upon discharge, be paid a sum not to exceed $25: Provided, That the said 
sum shall be fixed by, and in the discretion of, the Secretary of the Navy, and 


shall be paid only in cases where the person so peppers would otherwise be 
without funds to meet his immediate needs * * 


The act of October 26, 1942, 56 Stat. 987, provides: 


That whenever the Coast Guard is operating as a part of the Navy the provi- 
sions of section 1563 of the Revised Statutes; of section 13 of the Act approved 
February 16, 1909 (35 Stat. 622); of the Act approved March 3, 1909, relative 
to discharged naval prisoners (35 Stat. 756) ; of the Act approved March 4, 1917, 
relative to advances to officers (39 Stat. 1181) ; of section 10 of the Act approved 
March 4, 1925 (43 Stat. 1274) ; and of the Act approved May 22, 1928 (45 Stat. 
712) ; shall be considered applicable to personnel of the Coast Guard. 

It was held by the Comptroller of the Treasury in decision of Sep- 
tember 9, 1920, 27 Comp. Dec. 234, that the allowances prescribed in 
the acts of February 16, 1909, and March 3, 1909, supra, for naval 
prisoners were, by the act of May 18, 1920, applicable to Coast Guard 
prisoners under like circumstances and conditions. You advise that 
by “parity of reasoning” the provisions of the act of March 4, 1925, 
authorizing a gratuity for naval personnel upon dishonorable discharge 
or discharge for the good of the service have likewise been considered 
applicable to personnel of the Coast Guard. 
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By the act of June 10, 1922, 42 Stat. 625, et seg., the Congress made 
specific provision for personnel of the Coast Guard as to various 
matters of pay and allowances including, inter alia, base pay, period 
pay, longevity pay, subsistence allowance, and rental allowance. By 
the act of June 16, 1942, 56 Stat. 359, et seqg., the Congress made specific 
provision for personnel of the Coast Guard as to the matters of pay 
and allowances formerly covered by the act of June 10, 1922, and as 
to certain additional matters, including increased pay for sea or foreign 
service duty. Neither of such acts made any provision for the type 
of allowances covered by the acts of February 16, 1909, March 3, 1909, 
and March 4, 1925. However, the act of October 26, 1942, specifically 
made such provisions applicable to the Coast Guard when “operating 
as a part of the Navy.” But it does not appear that the Congress 
intended such provision as a limitation on such rights as may have 
survived to the Coast Guard under the said assimilation provision in 
the act of May 18, 1920, when not operating as a part of the Navy, 
that matter being questionable, the effect being to make certain that 
such provisions should apply to the Coast Guard without question 
during the war while the Coast Guard actually operated as a part of 
the Navy. 

The act of June 10, 1922, swpra, covering a broad field of pay and 
allowances generally to members of the Coast Guard, indicated a legis- 
lative policy of making specific provisions for Coast Guard pay and 
allowances instead of leaving such matters to be determined by refer- 
ence to the pay and allowance provisions for naval personnel, pursuant 
to the assimilation provisions in the act of May 18, 1920. That policy 
was continued in the 1942 pay act and in subsequent legislation making 
specific provisions for Coast Guard personnel, so that the said assimi- 
lation provision in the act of May 18, 1920, has been largely, if not 
entirely, superseded, except as to matters formerly granted thereunder 
and not discontinued. In such connection, it is noted that it appar- 
ently is the opinion of the compilers of the United States Code, 1940 
Edition, that the assimilation provision of section 8 of the act of May 
18, 1920, is now entirely inoperative. See Title 14, section 121. In 
view ‘of these circumstances I think the conclusion is now required 
that matters of pay and allowances provided for the Navy at least 
since the said pay act of June 16, 1942, may not be regarded as intended 
to apply to the Coast Guard by assimilation, since it is to be assumed, 
at least since that date, that if the Congress had intended such matters 
to apply to the Coast Guard, specific provision would have been made 
therefor. Cf, 26 Comp. Gen. 78. However, it is not considered that 
by such legislative policy of making specific provision for the Coast. 
Guard, the Congress intended to abolish rights previously conferred 
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on the Coast Guard under the assimilation provision, except, of course, 
to the extent that specific provision was made in the 1922 act or in later 
acts for the Coast Guard. Thus, for example, travel allowance con- 
tinues to accrue to Coast Guard enlisted personnel on discharge under 
section 126 of the National Defense Act of June 3, 1916, as amended, 
by virtue of the assimilation provision in the act of May 18, 1920. See 
decision of June 9, 1947, B-63472. It follows that the rights likewise 
conferred on the Coast Guard by assimilation under the acts of Febru- 
ary 16, 1909, and March 3, 1909, swpra, continue to apply, unless other- 
wise repealed, or superseded. The application to the Coast Guard 
by assimilation of the rights conferred on naval personnel by the act 
of March 4, 1925, supra, is more doubtful, since that statute was enacted 
after the policy of making specific provisions for the Coast Guard 
had at least been indicated in the pay act of June 10, 1922. The intent 
of the Congress in that respect was still indefinite, however, and ap- 
parently this Office never questioned the administrative determination 
that the 1925 act applied to the Coast Guard by assimilation the same 
as the two 1909 acts considered in the decision of September 9, 1920, 
by the Comptroller of the Treasury. Moreover, the matter having 
been indefinite, this Office has considered that statutes enacted for 
naval personnel as late as 1940 were intended to be applicable to Coast 
Guard personnel by assimilation under the said act of May 18, 1920. 
See, for example, decision of November 19, 1940, B-13249. Under 
such conditions, the conclusion appears justified that the act of March 4, 
1925, was properly regarded as applicable to the Coast Guard by 
assimilation, notwithstanding that it was enacted subsequent to the 
pay act of June 10, 1922. 

Respecting the effect of the act of October 26, 1942, supra, upon 
the theretofore existing rights by assimilation of the Coast Guard 
under the said acts of February 16, 1909, March 3, 1909, and March 4, 
1925, the legislative history of such 1942 act discloses no mention of 
the act of May 18, 1920, nor any intent to limit existing rights there- 
under. It appears rather that specific reference to the said three 
statutes, among others, was made in the act of October 26, 1942, with- 
out particular knowledge that they were applicable to the Coast 
Guard by assimilation under the 1920 act and, as stated above, to 
make certain that they would apply to the Coast Guard when oper- 
ating as part of the Navy during the war, with no intent to take away 
benefits applicable to that service by assimilation under the 1920 
act when not so operating. The matter is not free from doubt, but 
it is concluded that the act of October 26, 1942, did not intend to 
abolish the long preexisting rights of the Coast Guard under the 
three statutes when operating under the Treasury. 
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Accordingly, you are advised that the said provisions of the acts of 
February 16, 1909, and March 3, 1909, and March 4, 1925, continue to 
apply to personnel of the Coast Guard in like manner and under the 
same conditions as they apply to personnel of the Navy, and that 
to the extent the provisions of the proposed amendment to the Coast 
Guard Pay and Supply Instructions are based on that view they ap- 
pear to be in conformity with law, such provisions being subject, of 
course, to the determination of any questions which may arise in this 
application to particular cases. 


(B-72809) 


TRAVELING EXPENSES; PER DIEM—ADDITIONAL TEMPORARY DUTY 
AT PLACE OTHER THAN TEMPORARY DUTY STATION 


An employee who departed from his temporary duty station on a Friday after 
working hours via privately owned automobile to spend the week-end at 
another place, with the intention of returning by Sunday by the same 
means at no personal expense, but who, at the request of his superior, re- 
mained at such place for the performance of official business on Monday is 
entitled to the cost of return transportation to his temporary station and 
to additional per diem for the period of such additional duty. 3 Comp. 
Gen. 760, and 11 id. 336, distinguished. 


Comptroller General Warren to L. E. Lyman, Department of Agriculture, April 
2, 1948: 


Reference is made to your letter of January 7, 1948, as follows: 


There is before me the attached voucher #10326 representing a reclaim of 
$9.18 previously suspended from D. O. Voucher 10-172471 paid October 24, 1947, by 
Paul D. Banning, Symbol 3010. The claimant, Mr. O. Leon Anderson, has con- 
tested the propriety of the original deduction on the basis that paragraph 49 of 
the Standardized Government Travel Regulations, or the rules enunciated in 3 
C. G. 760 and 11 C. G. 336, do not apply to the circumstances involved in this case. 

Mr. Anderson departed from his official station at Culbertson, Montana, 3:00 
P. M. September 18 via Government car and arrived at Sidney, Montana, 4:10 
P. M. to attend a night meeting of the district supervisors. The following day, 
September 19, was spent on official duty at the district office in Sidney. After 
working hours on this day (Friday), Mr. Anderson departed from Sidney via 
the privately-owned car of a friend to spend the weekend in Billings, Montana, 
where his family is residing and intended to return to Sidney Sunday after- 
noon via the same method of transportation at no cost to him and return to his 
official station from Sidney via Government car. If this proposed itinerary 
had been fulfilled as intended, Mr. Anderson would have incurred no addi- 
tional expense to the Government than would have occurred had he returned to 
his official station via Government car from Sidney on Friday. 

However, the claimant’s plans were altered when the State Conservationist ar- 
rived in Billings from attending a conference at Lincoln, Nebraska, and learning 
of Mr. Anderson’s presence in Billings decided to hold a meeting of a committee 
of district conservationists at Billings, Monday morning September 22, and 
asked Mr. Anderson to remain and delay his return to Sidney to preclude calling 
him there from his official station to attend the meeting at a later date. Mr. 
Anderson thus remained and forfeited his ride back to Sidney Sunday after- 
noon via privately-owned car at no expense to him. 

After duty at Billings on Monday, Mr. Anderson issued Transportation Re- 
quest A-1, 648,882 valued at $6.18 covering transportation from Billings to Sid- 
ney and departed from Billings at 1:00 A. M. September 23 arriving in Sid- 
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ney at 8:35 A. M. from which he returned to his official station via Govern- 
ment at 11: A. M. 


In certifying that voucher for payment the undersigned deducted the value 
of the above transportation request ($6.18) plus one-half day per diem ($3.00) 
excess per diem claimed over what would have accrued had the traveler re- 
turned to his official station Friday afternoon. In making this deduction, there 
was applied the rule stated in Paragraph 49 of the Standardized Government 
Travel Regulations and consideration was given to decisions of your office con- 
tained in 3 C. G. 760 and 11 C. G. 336. 

The reclaim voucher is supported by a letter from the claimant dated No- 
vember 3, 1947, in which he explains why he feels the deduction was improper 
and also a statement from the state conservationist dated November 5, 1947, in 
which he affirms the circumstances contained in the claim. Since the orig- 
inal suspension was based on my understanding and application of the rules 
contained in the above travel regulation and decisions from your office, I 
would appreciate your advice as to whether I may certify the attached reclaim 
voucher for payment. 

The rule laid down in 3 Comp. Gen. 760, referred to in your letter, 
was to the effect that if an employee is away from his headquarters 
upon leave of absence and it becomes necessary for him to interrupt 
his leave and return to his headquarters for the purpose of perform- 
ing official duty, he is not entitled to reimbursement of the traveling 
expenses incurred in returning to his headquarters or in going back 
to the place where he was on leave, should he elect to do so, when the 
leave status is resumed. The instant case does not involve.the inter- 
ruption of an employee’s leave status for the purpose of performing 
duty at his headquarters and, accordingly, that case is not controlling 
here. 

In 11 Comp. Gen. 336, also referred to by you, the employee was 
directed to perform temporary duty away from his official head- 
quarters. He was then granted Jeave of absence and proceeded from 
his temporary post of duty to his leave point at his own expense. Such 
leave was terminated by orders to report to another temporary duty 
post and then to return to his official station. It was held that the 
employee was not excused from bearing so much of the cost of return- 
ing to his headquarters as would have been necessary by the shortest 
usually traveled route by rail from the place where he was on leave 
of absence. The fact that he stated he would have returned to his 
headquarters or from his place of leave by privately owned automobile 
except for the performance of the official business was held to be im- 
material as he actually traveled to headquarters by rail. It is be- 
lieved that the circumstances there considered clearly are distinguish- 
able from those here involved. 

In construing the laws and regulations applicable to official travel, 
both the rights of the Government and those of the employee must be 
given due consideration, and such laws and regulations should not 
be interpreted so as to obligate an employee to stand an expense which 
was incurred solely as a result of his compliance with official instruc- 
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tions to remain at a given duty post for temporary duty. In the 
present case, it is clear that the entire cost of the return trip to Sidney 
by rail, and the additional per diem in lieu of subsistence, were due 
to the request of the State Conservationist that the employee remain 
at Billings on September 22 for official reasons. The employee was not 
in a leave status, and such request was tantamount to an assignment 
for additional temporary duty at Billings, Hence, under the circum- 
stances, it appears that any necessary expense incurred in returning 
to his temporary station at Sidney is to be borne by the Government, 
and not by the employee. 

With respect to paragraph 49 of the Standardized Government 
Travel Regulations, it may be stated that the provision of the said 
regulations respecting maximum per diem allowance for indirect route 
or interrupted travel was not intended as covering a situation such 
as here presented so as to obligate an employee to bear an expense 
which arose primarily by reason of his superior requesting him to 
perform temporary duty, and not by reason of his deviation from the 
direct travel route for his personal convenience. 

In the light of the above, the voucher, which is returned herewith, 
may be certified for payment, if otherwise correct. 


(B-73965) 


TAXES—HAWAII GROSS INCOME TAX—CONTRACT PRICE ADJUSTMENT 


A contractor furnishing lubricating oil to the Post Office at Honolulu, Territory 
of Hawaii, under contracts providing for price adjustment on account of 
taxes in the event that the Congress subsequently changes or imposes a 
tax applicable directly upon the production, manufacture or sale of oil, is 
not entitled thereunder to payment of any amount in addition to the con- 

tract prices by reason of the enactment of the Territorial gross income tax 

law by the Legislature of the Territory of Hawaii. 


Comptroller General Warren to the Postmaster General, April 2, 1948: 
Reference is made to your letter of February 24, 1948, as follows: 


There are transmitted copies of bids placed by the Shell Oil Company, Inc., 
Dillingham Building, Honolulu, T. H., for furnishing SAE~40 and SAE-50 en- 
gine lubricating oil to the Post Office at Honolulu during the fiscal year beginning 
July 1, 1947. Nothing was added on the reverse of the bids and no exception 
was taken to any of the conditions. 

These bids were opened on April 24, 1947, and after acceptance by this Depart- 
ment were transmitted to your Bureau at Asheville, North Carolina, with a 
letter signed by the Fourth Assistant Postmaster General on May 7, 1947. 

In a letter of September 11, 1947, herewith, the Postmaster states that after 
the submission of these bids, the Territorial Legislature passed a bill providing 
for a 244% Territorial gross income tax effective July 1, 1947, and the Shell Oil 
Company added this tax to its bills for oil delivered subsequent to July 1. This 
tax has not been paid by the Postmaster but he states in a letter of January 8, 
attached, that he has been informed the Comptroller General’s office has ruled 
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that all purchases made by Federal agencies are subject to this 244% gross 
tax. 


As the Shell Oil Company continues to add the tax to its invoices, a decision is 
requested as to whether under our contract with the Shell Oil Company the 
Postmaster can be authorized to make payments in the amount of the tax in 
addition to the contract price for the oil. 


It is a universally accepted rule of law that valid contracts are to be 
enforced and performed as written and the fact that supervening or 
unforeseen causes render performance more burdensome or less profit- 
able, or even occasion a loss, is not sufficient to excuse performance 
or entitle a contractor to additional compensation. Simpson v. United 
States, 172 U. S. 372, 879; Day v. United States, 245 U. S. 159, 161; 
United States v. Spearin, 248 U. S. 182, 136; Columbus Railway and 
Power Company v. Columbus, 249 U. S. 399, 412. Hence, there can be 
no obligation on the part of the United States to reimburse a contrac- 
tor for the amount of a tax or other charge required to be paid by him 
in connection with the performance of his Government contract and 
which was not included in his quoted prices unless the contract 
expressly so provides. 

In this connection, paragraph 6 of the conditions of the bids in this 
case provides : 

6. Prices bid herein include any Federal tax heretofore imposed by the Congress 
which is applicable to the material on this bid. If any sales tax, processing tax, 
adjustment charge, or other taxes or charges are imposed or changed by the 
Congress after the date set for the opening of this bid, and made applicable 
directly upon the production, manufacture, or sale of the supplies covered by this 
bid, and are paid by the contractor on the articles or supplies herein contracted 
for, then the prices named in this bid will be increased or decreased accordingly, 


and any amount due the contractor as a result of such change will be charged 
to the Government and entered on vouchers (or invoices) as separate items. 


As provided therein, the contract prices are subject to adjustment 
on account of the payment of taxes only where the Congress of the 
United States has subsequently changed or imposed a tax which is 
applicable directly upon the production, manufacture or sale of the 
oil to be furnished under the contracts. The tax here involved is on 
the gross income of the contractor and not directly upon the produc- 
tion, manufacture or sale of the oil. See James v. Dravo Contracting 
Co., 302 U. S. 184, 149; and Alabama v. King & Boozer, 314 
U.S.1,14. Furthermore, the tax was levied by the Legislature of the 
Territory of Hawaii and not by the Congress of the United States. 
Consequently, it must be held that the said tax does not come within 
the scope of the tax clauses of the contracts. 

Accordingly, you are advised that payment is not authorized of any 
amount in addition to the contract prices on account of the enactment 
of the Territorial gross income tax law. 
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(B-74297) 


TELEPHONES—RATES—CONTRACT AMENDMENT TO PROVIDE FOR 
HIGHER RATES PRESCRIBED BY TELEPHONE COMPANY 


The State legislature of Iowa not having undertaken directly or by delegation 
to regulate telephone service rates, a rate increase for regular business 
telephones prescribed by a company doing business in that State is to be 
regarded as applicable to similar service rendered to the United States 
under a contract specifying a lower rate for such telephone service so as to 
authorize the amendment of the contract to provide for the increased rate, 
in the absence of a showing that the new rate is unreasonable or not uniform 
in its application to the general public. 

Comptroller General Warren to the Secretary of the Treasury, April 2, 1948: 

There has been considered your letter of March 4, 1948, relative 
to the action which may properly be taken by your Department in 
connection with a contract for certain telephone services furnished the 
Coast Guard under schedule “O” to contract No. TCG-—1230, entered 
into by the Coast Guard with some 19 associated Bell Telephone Com- 
panies under date of July 1, 1917. 

The contract involved—otherwise designated as a master agree- 
ment—provides generally for the furnishing by said associated com- 
panies to the Coast Guard of various types of equipment, services, and 
instructions and/or technical advice with respect to the installation 
and maintenance of telephone communication systems for and by the 
Coast Guard, which services, etc., appear for the most part to cover 
the peculiar needs of the Coast Guard. Also, said agreement pro- 
vides for the furnishing by the individual companies of such of its 
regular services as may be required and ordered by the Coast Guard 
by letter amendments to the schedules thereby made applicable to the 
individual companies under the contract at the rates therefor in the 
relevant schedules. 

It appears that pursuant to letter amendment No. 25, dated Febru- 
ary 18, 1947, effective January 13, 1947, to schedule “O” of the said 
master agreement, the Northwestern Bell Telephone Company, Des 
Moines, Iowa, installed a regular business telephone (telephone 
2-3671) in the U. S. Coast Guard Recruiting Office at Des Moines, list- 
ing therefor an applicable rate of $7 per month. It is reported that 
by letter of January 27, 1947, the Northwestern Bell Telephone Com- 
pany notified the Commander, Second Coast Guard District, that ef- 
fective February 13, 1947, the rate for such telephone service would 
be increased from $7 to $9 per month. In a letter of that same date, 
the company averred that the State of Iowa does not have any Public 
Service Commission with jurisdiction over telephone rates and by 
letter of January 30, 1947, signed by the Assistant Secretary and sealed 
with the corporate seal, certified that the increased rates were author- 
ized by the President of the Northwestern Bell Telephone Company in 
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accordance with the legal authority vested in that position and be- 
came the legally established rates of Northwestern in the absence of 
regulation by any body in Iowa having jurisdiction over telephone 
exchange rates. 

In your letter it is stated that the master agreement and the indi- 
vidual schedules executed pursuant thereto have consistently been 
construed as obligating the Government to pay the rate specified in 
the schedules, as amended or modified by the parties thereto pursuant 
to an order of a public utility commission or other regulatory body 
having jurisdiction over telephone rates. However, it is stated that 
this is the first time that the question of increased rates under the master 
agreement has arisen in a jurisdiction where there is no legally consti- 
tuted regulatory body. It is set forth that it is understood the com- 
pany intends to cancel the master agreement as authorized thereunder 
unless the company-approved increased rates are payable and it would 
appear that, upon such cancellation of the master agreement, the 27 
vontracts executed pursuant thereto for telephone services over the 
entire United States will terminate. You state that the Coast Guard 
is concerned over such possible cancellation since many of the services 
provided for in the master agreement are not readily obtainable under 
the usual telephone contract and that the Government now receives or 
has received over the past 30 years considerable advantages and benefits 
from the operation of such master agreement, which benefits may be 
lost in the event of cancellation thereof. Under the circumstances, 
you request a decision on the following specific questions: 

1, Is there authority under the master agreement to enter into a proposed letter 
amendment modifying Letter Amendment No. 25, Contract Teg—1230, Schedule 0, 
attached hereto so as to provide for an increase in rate on telephone line 2-3671, 
Des Moines, Iowa, of $2.00 per month, in the absence of a duly constituted and 
established regulatory body having jurisdiction over telephone rates in the State 
of Iowa. 

2. May the provisions of the master agreement be clarified by the addition of 
the following clause: 

Whenever an increase or decrease in rates is authorized by a public service 
commission or other rate making body with jurisdiction over telephone rates, the 
affected schedule shall be amended, in accordance with applicable regulations 
of the U. 8. Coast Guard, to provide for such increase or decrease in rates. In 
the event that there is no public service commission or other rate making body 
with jurisdiction over telephone rates (or in the event that such public service 
commission or rate making body has declined, in accordance with applicable 
State or local law or regulation, to exercise jurisdiction over particular types 
of telephone service specified in the Schedule), the United States agrees to pay, 
in accordance with applicable regulations of the Coast Guard, the rate duly 


established by the Company in accordance with its Charter and By-Laws and 
charged other subscribers for identical service. 


It is well settled that rates fixed by contract between a public utility 
company and a patron thereof are nevertheless subject to legislative 
regulation and are superseded by a schedule of rates prescribed by the 
legislature or a commission to which it has delegated its regulatory 
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power, See Wolverton v. Mountain States Telegraph & Telephone 
Company, 142 P. 165; Adams v, Northwestern Telephone Eachange 
Company, 183 N. W. 113; United States v. Oklahoma Gas & Electric 
Company, 297 F. 575, and authorities cited therein. In the light of 
such authorities, it is evident that the rates set forth in the schedules 
made a part of the master agreement here involved necessarily are 
subject to legislative control and are superseded by rates which may be 
established by legislative action and which thereby become the legal 
rates payable for the services furnished. That is to say, the parties 
must be presumed to have contracted with knowledge of these well- 
established principles of law and, accordingly, to have impliedly 
agreed to be bound by such rates as might thereafter be established 
pursuant to the police power of the State. See, particularly, Lamb 
v. California Water & Tel, Co., 129 P. 2d 371. 

However, the matter now for consideration involves an increase in 
rates purported to have been established by the Northwestern Bell 
Telephone Company in Iowa under the laws of which State no regula- 
tory body or commission has been established having jurisdiction over 
telephone rates. Thus, the primary question appears to be whether, 
in the absence of action by the legislature of a State, a telephone 
company chartered in such State is authorized to fix the rates appli- 
cable to the services furnished and, if so, whether rates so fixed abrogate 
or supersede rates theretofore agreed to by a telephone company anda 
patron under an existing contract. 

The statutory law of the State of Iowa provides with respect to 
telephone companies that “Any person or firm, and any corporation 
organized for such purpose, within or without the state, may con- 
structa .* * * telephone line along the public roads of the state, 
or across the rivers or over any lands belonging to the state or any 
private individual, and may erect the necessary fixtures therefor.” 
Chapter 488.1 of Code of Iowa. Also, said statutory law authorizes 
the condemnation of private property for such purposes in the same 
manner as provided for taking private property for work of internal 
improvements (Chapter 488.4) ; requires the furnishing by any such 
individual or company of equal facilities to the public; and provides 
expressly that the failure of any such person or firm to furnish equal 
facilities shall constitute a violation of the law and shall operate to 
vitiate all rights or benefits otherwise granted said persons or firms. 
Chapters 488.5, 488.14. ibid. 

It is, of course, obvious that the failure of the legislature of a State 
to adopt a procedure for the regulation of rates for telephone services 
or to establish a body or commission empowered to regulate or fix such 
rates does not alter in any manner the status of a company furnishing 





Comp. Gen.}] DECISIONS OF THE COMPTROLLER GENERAL 583 


telephone service as a public utility, since such status necessarily arises 
from the nature of the services performed and the public interest 
therein. In this connection, it has been recognized by the courts of 
Iowa that a telephone company which proceeded under the statutory 
law to construct lines—either long distance or local, or both—in a city 
or town in Iowa thereby acquires a perpetual franchise for the use 
and occupation of the streets and alleys of such town subject to the 
reserved rights of the State to legislate in that regard. Chamberlain 
v. lowa Telephone Company, 119 Iowa 619, 93 N. W. 596; State v. 
Nebraska Telephone Company, 127 Iowa 194, 103 N. W. 120; State 
v. Chariton Telephone Company, 173 Iowa 497, 155 N. W. 968; State v. 
Towa Telephone Company, 175 Iowa 607, 154 N. W. 678. Also, it has 
been held that the power of rate making rests primarily in the State 
and remains with it until it confers such power upon a municipality 
and that the Legislature of the State of Iowa not having conferred 
the power of rate fixing as to telephone companies upon municipalities, 
a municipality has no right to attempt to exercise such power. City of 
Osceola v. Middle States Utilities Company, 257 N. W. 340 (Iowa). 

The status of telephone companies as public utilities and a descrip- 
tion of their respective rights and duties are set forth in 62 C. J., section 
90, page 81, as follows: 

Inasmuch as the business of furnishing telegraph or telephone service, or the 
like, is a quasi-public one, in many respects similar to that of common carrier, 
it is the duty of a company engaged in such business, like every other public 
utility, to serve the public, or that part of the public which it has undertaken to 
serve, generally, impartially, and without arbitrary discrimination, extending to 
every individual who desires to be served and who complies with the reasonable 
rules of the company equal service and facilities, upon equal terms, under equal 
conditions. In a number of jurisdictions statutes have been enacted which ex- 
pressly recognize or declare such duty; but it exists independent of statute, by 
reason of the inherent nature of such companies and their business, and such 
statutory provisions are merely declaratory of the common law. [Italics supplied.] 

Also, it appears to be generally recognized that the right to prescribe 
the rate to be charged for telephone services or the like belongs pri- 
marily to the company subject to the power of the State or its duly 
authorized agency to regulate, modify and supersede such rates and 
subject, also, to the requirement that they be reasonable and uniform 
for the same service and classification, and rates duly fixed and estab- 
lished by the company continue in effect until changed or until a 
different rate is established by the proper rate regulating body. .See 
62 C. J. 95, and cases cited therein; Postal Telegraph-Cable Company 
v. Associated Press, 127 N. E. 256; City of Osceola v. Middle States 
Utilities Company, supra. The proposition is succinctly stated in an 
article entitled “Public Utility Rates in the Absence of Statute” by 
W. E. McCurdy (38 Harvard Law Review 202, 207) : “Granted the 
general power of the legislature to fix or regulate rates either itself or 
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through properly constituted agencies, it may be asked what is the 
situation where the legislature has not acted at all. The answer is 
obvious; the public utility itself has the power to fix rates and charges 
subject to the duty to make them reasonable. This follows necessarily 
from a general principle that in the absence of applicable statute the 
common law prevails.” 

While upon the basis of the authorities cited there seems no doubt 
that, subject to the inherent rights of a State to regulate or establish 
rates for the furnishing of telephone service, the company furnishing 
such service is authorized to prescribe the rate therefor and, further, 
that the rate thus established becomes the legal rate payable for such 
service, there is for consideration here the further question as to 
whether an increase in such rates by a company for the public generally 
may be considered as abrogating or superseding an existing contract 
with a particular patron covering the same service. 

At this point there is found a definite split of authority. In 43 Am. 
Jur., section 98, the following principle is laid down: 

Until the legislature or other body having the right to prescribe the rates to be 
charged by public utilities has exercised this power, the rates are the subject 
of contract between the corporation and its patrons, and such contracts will be 


deemed valid by the courts, and may be enforced by any appropriate 
mode. * * ® 


As support for such principle there is cited the case of Southern Pacific 
Company v. Spring Valley Water Company, 159 P. 865, holding that 
where rates for water devoted to public use have not been fixed by 
public authority, the person in charge of the use and the consumer 
may freely contract regarding the price of service and the manner of 
payments, and that such contracts will be deemed valid by the courts. 
Also, there is cited State v. Geiger, 154 S. W. 486, wherein the court 
stated— 

The business of supplying the public with water, like that of supplying gas, 
electricity, and other similar service, is a business impressed with the public 


use * * * It is an equally well-settled law that the fixing of rates for such 
a service is a governmental power. 

In the absence of legislative action prescribing such rates, private parties may 
fix them by contract, and the rates so agreed upon will be upheld. However, 
rates so fixed by private contract remain in force only so long as the legislative 
body having authority in the premises refrains from the exercise of its powers. 
When public rates are established by law, rates fixed by private contract must 
yield. * 


‘Fo the same effect are the following authorities: ITI Thompson on 
Corporations (2d Ed.), section 2953; Merchants’ Nat. Bk. v. Car- 
michael, 196 P. 76; Coulter v. Sausalito Bay Water Company, 10 P. 2d 
780; Lamb v. California Water and Telephone Company, 129 P. 2d 
371; Koehn v. Public Service Commission, 176 N. Y. Supp. 147; Den- 
wood Vv. Public Service Commission, 83 S. E. 295. Also, see Midland 
Company v. K. C. Power Company, 300 U. 8. 109; Atlantic Coast 
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Electric Railway Company v. Board of Public Utility Com’rs, 104 
A. 218. 

On the other hand, basic principles of the law of public utilities 
require that rates must be just and reasonable and designed to provide 
a fair return on the investment as well as to enable the utility to main- 
tain an adequate and efficient service. The view has been expressed 
that by reason of such principles a public utility has an inherent 
right—in fact, duty—to raise rates whenever they become so low as to 
adversely affect the service to the general public and that such right 
is paramount to any contractual obligation which would require an 
indefinite adherence to lower rates. See, in this connection, note en- 
titled “Right of Public Service Company to Alter Rates Fixed by Con- 
tract.” 32 Harvard Law Review, page 74. This same paramount 
right has been said to apply to contracts which for any reason become 
discriminatory. Thus, in Wolverton v. Mountain States Tel. and Tel. 
Co., 142 P. 165, 166, the court said: 

Telephone companies are public service corporations and their instuments and 
apparatus are therefore devoted to a public use, and by reason of various valuable 
rights and franchises granted by the public are subject to certain well-understood 
duties and obligations, without discrimination, to the public generally and are 
bound to conduct their business in a manner conducive to the public benefit. They 
are likewise subject to legislative regulation and control. These companies may 
not arbitarily refuse their facilities to any person desiring them and offering to 
comply with their regulations, subject to the provisions that rates and regulations 


must be reasonable. 
e a a e = os + 


It requires no argument to show that such contracts with publie service cor- 
porations for fixed periods are impracticable, if not impossible, from their very 
nature. The service is a public service, and subject to a constant change of 
conditions. 

It is clear that, if the telephone company should reduce its rates for service 
to the public generally, it could not continue to hold the plaintiff indefinitely, 
under a contract for a higher rate. 


See, also, note in 22 Albany Law Journal, pages 363, 364; Birmingham 
Water Works Company v. Mayor, etc., of Birmingham, 42 So. 10. In 
the latter case the court held that a valid contract for unreasonable 
rates or rates not uniform to consumers could not be made by a public 
service corporation. 

However, it appears that there is even some lack of uniformity as 
to what constitutes such discrimination as to render a public service 
contract invalid. See Birmingham Water Works Company v. Brown, 
67 So. 613. In Wagner v. City of Rock Island, 34 N. E. 545, 549, it 
was stated— 

* * * It is a rule of common law that parties carrying on business which 
is public in nature, or which is impressed with the public interest, cannot select 
their patrons arbitrarily, but must serve all who apply on equal terms, and at 
reasonable rates, but this is as far as the rules of common law seem to have 
gone. They do not require absolute uniformity of rates, nor forbid discrimina- 


tion by performing the service for one at rates lower than those exacted of 
others. * * * 
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Also, see 2 Wyman on Public Service Corporations, sections 1282, 
et seq. 

In Iowa, the jurisdiction here involved, the rule apparently is that 
laid down in Cook, et al. v. Chicago R. I. & P. Ry. Co., 46 N. W. 1080. 
There, the court pointed out that a mere discrimination in favor of 
a customer is not unlawful unless it constitutes an “unjust” diserimina- 
tion; that in the absence of statutory regulation a corporation con- 
ducting a business affected with a public interest is not bound to charge 
all customers the same price for the same service; and that all the cus- 
tomers may insist upon is that the compensation be just and reason- 
able. The court held, however, that under the facts of that case a 
secret rebate to certain customers was an unlawful discrimination, 
and as a basis for its conclusion the court referred to the fact that 
the custom had prevailed over a period of years impelling the con- 
clusion that the rate charged by the corporation was reasonable even 
after deduction of the rebate. 

On the whole, the trend of the law seems to be in favor of holding 
contracts with public service corporations which provide for a lower 
rate to a particular customer or class of customers than the rate 
charged the public generally as being contrary to public policy and 
therefore invalid. Such a proposition is not based upon any delega- 
tion by the legislature to the public service corporation of its regula- 
tory powers over rates but rather upon the nature of the relationship 
between a public service corporation and the public generally. As 
was said in a decision of an inferior court in Missouri— 
It is not possible to admit the principle that a railroad, telegraph or telephone 
company may avoid the performance of any part of the paramount duty they 
owe to the entire public, by contract obligations which they may enter into, even 
with the patentee of an invention. If the principle were conceded, it is quite 
obvious that such corporations might readily avoid the performance of any public 


duty that became inconvenient or burdensome. It would become possible to 
discriminate at pleasure both against individuals or classes. (See 22 Albany Law 


Journal 3638.) 

In the present case, the record indicates that the new rate of $9 per 
month became effective for the public generally on February 13, 1947. 
Also, it may be that under the facts here involved the contract with 
the United States, providing for a rate of $7 per month for this same 
service, would be considered by either a court of competent jurisdic- 
tion or by a duly constituted public tribunal as amounting to an unjust 
discrimination. 

Under the circumstances, and in the absence of a showing that the 
rate of $9 per month established by the Northwestern Bell Telephone 
Company for the services here involved, effective February 13, 1947, 
is unreasonable or not uniform in its application to the general public, 
such rate may be considered applicable to the services furnished under 











_ ana oe 2 2 


Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 587 


the schedule here involved and, accordingly, your first question is 
answered in the affirmative. Moreover, if it be deemed desirable from 
an administrative standpoint to amend the master agreement in the 
manner suggested in your letter, this Office will not be required to 
object thereto. 


The papers transmitted with your letter are returned herewith. 


(B-69148) 


VESSELS—JUST COMPENSATION PAYMENTS—CERTIFICATION 
REQUIREMENTS 


Vouchers providing for the payment of 75 percent or the balance of the total 
amount previously determined by the War Shipping Administration to con- 
stitute just compensation for vessels of over 1,000 gross tons requisitioned 
for title or use and subsequently lost, may not be approved for payment by 
this Office when presented by the Maritime Commission as the successor 
agency to the Administration, in the absence of the Commission’s certifica- 
tion that such amounts are consistent with the applicable decisions of this 
Office. 

The rule against the reopening of a predecessor’s final quasi-judicial decisions 
does not preclude the reexamination required to be made by the Maritime 
Commission, as the successor agency to the War Shipping Administration, 
to ascertain and certify that amounts previously determined by the Ad- 
ministration as constituting just compensation for vessels of over 1,000 gross 
tons, the title to which was taken or the use of which taken and the vessels 
subsequently lost, were fixed in accordance with the applicable decisions 
of this Office. 

Although some claimants may object to redetermination by the Maritime Com 
mission of the War Shipping Administration's finding as to amount payable 
as just compensation for vessels requisitioned for title or use, the. duty 
of the Commission, in the event no agreement with claimant can be reached. 
is to propose for payment 75 percent of such amount as has been determined 
to constitute just compensation and which properly may be certified as 
in conformance with the applicable decisions of this Office, such claimants 
then having the right to bring suit under section 902 (d) of the Merchant 
Marine Act of 1936, as amended, for any amount believed due. 

In the case of vessels of over 1,000 gross tons which were requisitioned for use 
by the War Shipping Administration, and for which charter hire has been 
paid for the entire period of use, except for the period necessary for the 
owners to complete repairs to restore the vessels to the condition they were 
in on the date of delivery under the charter, vouchers covering payment 
of just compensation for use for such period must be supported by a cer- 
tification that the amounts are consistent with the applicable decisions of 

* this Office. 

Vouchers providing for payment of amounts determined as constituting just 
compensation for vessels of less than 1,000 gross tons, title to which was 
taken or the use of which was taken and the vessels subsequently lost, need 
not be certified by the Maritime Commission as in conformance with the 
applicable decisions of this Office, and such vouchers will be approved for 
payment, with the understanding that exception will be taken if, in the post 
audit, evidence discloses that the amount paid is not in compliance with the 
applicable decisions of this Office. 

Vouchers covering the payment of interest due to delay in payment of just com 
pensation for vessels of over 1,000 gross tons which were requisitioned for 
title must be supported by the same certification required for other just 
compensation payments that the payment is in conformance with the applica- 
ble decisions of this Office. 
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Comptroller General Warren to the Chairman, United States Maritime Com- 
mission, April 5, 1948: 

There has been considered your letter of March 10, 1948, in which you 
outline several problems in connection with pending claims for just 
compensation for vessels, the use or title of which was taken by the 
War Shipping Administration. As indicated in your letter, the funds 
made available for payment of such claims by Public Law 299, ap- 
proved July 31, 1947, 61 Stat. 698, are not available beyond March 
31, 1948, but it is understood that legislation extending the period of 
availability is pending in the Congress. This decision is therefore 
based upon the assumption that such extension will be granted. 

The claims discussed in your letter are divided into several classes. 

The first class of claims involves vessels in excess of 1,000 gross tons, 
the title to which was taken or the use of which was taken and the 
vessels subsequently lost. In all these cases the War Shipping Ad- 
ministration had determined just compensation. In some instances 
75 percent of the amount so determined has been paid, while in others 
no payments to the owners or former owners have been made. In 
connection with this class of cases your letter raises the following 
questions : 

(a) If vouchers and appropriate closing papers providing for 
payment of the total amount determined as just compensation or un- 
paid balances which, when added to the amount previously taken, will 
aggregate the total amount determined as just compensation, are 
presented, will the General Accounting Office approve payment of 
such amounts? 

(b) If vouchers for 75 percent, or the unpaid amounts required to 
make up total payments of 75 percent, are presented, will the General 
Accounting Office approve payment of such amounts? 

Presumably, the intent of both questions is to request decision as to 
whether vouchers covering such vessels must be supported by the 
certifications required by decision of October 13, 1947 (B-30613, 
B-69148). 

It must be held that the decision of October 13, 1947, is equally ap- 
plicable to determinations of just compensation by the War Shipping 
Administration or the United States Maritime Commission. The 
determinations made by the War Shipping Administration were 
made after the intent and purpose of the provisions of section 902 of 
the Merchant Marine Act, 1936, as amended, 53 Stat. 1255, has been 
clarified in several decisions by this Office rendered pursuant to the 
authority contained in section 304 of the Budget and Accounting Act, 
1921, 31 U. S. C. 74. Consequently, such determinations should have 
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been made in conformity with the principles laid down in 22 Comp. 
Gen. 497 and other pertinent decisions. 

Your letter expresses doubt as to the legal right of the Maritime 
Commission to determine the amount of just compensation in cases 
where a prior determination has been made by the War Shipping 
Administration, citing certain decisions of this Office. The decisions 
cited deal with the reopening of final decisions of a predecessor and 
would not be for application here. What is required of the Mari- 
time Commission is not a reopening of a decision quasi judicial in 
nature (United States v. Stone, 2 Wall. 525,535), but a reexamination 
of administrative determinations for the purpose of ascertaining that 
such determinations are in accord with the law as construed by the 
accounting officers of the Government in decisions rendered at the 
specific request of the War Shipping Administrator. If such reex- 
amination discloses that the amounts previously determined are con- 
sistent with the principles of such applicable decisions, certifications 
can be made accordingly. If, on the other hand, the reexamination 
discloses that the amounts are not consistent with the principles of 
those decisions, the Maritime Commission is in no different position 
than the War Shipping Administration would be were it still in exist- 
ence. Under such circumstances, the War Shipping Administration 
would have clear authority to make new determinations that would 
justify the execution of the required certifications; the Maritime 
Commission, as successor agency to the War Shipping Administra- 
tion, has no less authority in that respect. See, in this connection, 
West v. Standard Oil Company, 278 U. S. 200; Wilbur v. United 
States, 281 U. S. 206; Noble v. Union River Logging Railroad, 147 
U.S. 165; United States v. Stone, supra. 

It is pointed out in your letter that some of the claimants may object 
to redetermination of the amount payable as just compensation and 
elect to stand upon the original determination if in a higher amount. 
Be that as it may, assuming no agreement with the claimant can be 
reached, the duty of your agency is to propose for payment 75 percent 
of such amount as has been determined to constitute just compensation 
and which properly may be certified as in conformance with the de- 
cisions of this Office. Such claimant then has the right to proceed 
under section 902 (d) of the Merchant Marine Act, 1936, as amended, 
53 Stat. 1256, which provides that a claimant, if dissatisfied with the 
amount of just compensation determined, “shall be paid 75 per centum 
of the amount so determined and shall be entitled to sue the United 
States to recover such further sum as, added to said 75 per centum 
will make up such amount as will be just compensation therefor, in 
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the manner provided for by section 24, paragraph 20, and section 145 
of the Judicial Code.” 

Your letter further requests advice as to whether claims for just 
compensation in connection with the vessels here involved may be 
referred to the Court of Claims under section 148 of the Judicial Code, 
28 U. S. C. 254, and, if so, requests advice as to the procedure to be 
followed in such reference. Questions as to the applicability of said 
provision of law to particular claims would appear to be for deter- 
mination, in the first instance, by the department having jurisdiction 
over the claim and for the determination thereafter by the Court of 
Claims itself. As to the procedure to be followed in making such a 
reference, attention is invited to several cases holding that the reason 
for the submission should be stated in the letter of submittal but that 
the forms and technicalities of the courts need not necessarily be ob- 
served. Viz. Mills v. United States, 19 C. Cls, 79; Hayes v. United 
States, 44 C. Cls. 493, Representatives of this Office will be glad to 
confer informally with representatives of the Maritime Commission 
with a view to affording possible assistance in the preparation of such 
reference, if it be decided to take that course of action. 

However, it appears that 15 of the vessels included in this class, 
as described in your exhibit A, are Finnish vessels, in connection with 
which suits have already been filed by the former owners in the Court 
of Claims. These vessels were the subject of my decision to you, 
B-73577, dated March 22, 1948, in which it was held that the funds 
which have been deposited with the Treasurer of the United States to 
cover the payment of just compensation for such vessels are no longer 
available for such purpose in view of the provisions of article 29 of 
the Treaty of Peace between England, Russia and Finland. Nothing 
contained herein modifies or alters that decision. 

The second class of claims involves vessels in excess of 1,000 gross 
tons which were taken for use. In connection with certain of these 
vessels it is understood that the War Shipping Administration deter- 
mined just compensation for use but that the ship owners did not 
execute and deliver a charter embodying said just compensation for 
use as charter hire. In these cases the owners have been paid 75 per- 
cent of the amounts so determined as charter hire and there remains 
for payment 25 percent of such amount. In connection with the re- 
maining vessels of this class, charter hire has been paid for the entire 
period of use, but charter hire for the period necessary for the owner 
to complete repairs to restore the vessel to the condition it was in on 
the date of delivery under the charter remains to be paid. With re- 
spect to this class of claims the same questions are asked as in connec- 
tion with the first class, discussed above. 
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No necessity is perceived for reiterating the views expressed above. 
The position of this Office is as clear as it is simple. If the payment is 
for just compensation, or any part of just compensation—except with 
respect to small vessels hereinafter diseussed—the voucher must be 
supported by the certification set forth in B-30613, B-69148, October 
13, 1947. 

The third class of claims involves vessels of less than 1,000 gross. 
tons, which were taken for use or title. In connection with these 
claims your letter points out that on October 22, 1946, there was 
forwarded to this Office a letter containing a certification based upon 
a letter dated October 1, 1946, from Admiral Edmond J. Moran, in 
which that officer set forth his determination that the war had not 
increased the value of yachts and that while the war had increased the 
value of fishing vessels, the increase did not exceed the increase from 
1939 due to the general rise in economic conditions. Also, it is 
pointed out that no reply has been received to said letter of October 
22, 1946, but that you have been informally advised that the Audit Di- 
vision of the General Accounting Office has been instructed not to take 
exception to determinations of just compensation for small vessels 
unless it clearly appears that the determinations exceed the values 
as of September 8, 1939. In this connection, no reply to said letter 
of October 22, 1946, was deemed necessary, the understanding here 
being that if a certification such as that made in your letter of October 
22, 1946, were furnished, otherwise proper vouchers covering just 
compensation for smal] vessels would—as a general proposition—be 
passed as being in compliance with the principles of the applicable de- 
cisions of this Office. In any event your understanding is correct that 
since receipt of your letter of October 22, 1946, that practice has ob- 
tained. Accordingly, vouchers covering small vessels, that is, those 
under 1,000 gross tons, need not be certified as required in said letter 
of October 13, 1947, and such vouchers will be approved for payment 
if they are otherwise correct, with the understanding, however, that if 
in the post audit of particular cases evidence is found that the amount 
paid is not in accordance with the certification, exception will be 
taken. 

The fourth class of claims involves vessels which were taken for 
title and for which just compensation has been paid. In connection 
with these vessels the former owners have claimed allowances for losses 
due to delay in payment. Your question here is, in effect, whether 
vouchers covering amounts allowed for delay in payment need be 
certified as required for just compensation payments generally. The 
courts have held that interest is properly includible as a part of just 
compensation where the taking precedes the payment, Phelps v. 
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United States, 274 U. S. 341; Seaboard Air Line Railway v. United 
States, 261 U. S. 299. Trailerships v. United States, 66 F. Supp. 595; 
Walker v. United States, 64 F. Supp. 135. And, of course, in deter- 
mining the propriety of the interest payment there must be con- 
sidered the correctness of the base figure upon which such interest is 
computed. Accordingly, vouchers covering such payments in con- 
- nection with vessels of 1,000 gross tons or over must be supported 
by the same certification required for other just compensation pay- 
ments. 

Your Commission is correct in the understanding set forth in your 
letter that closing papers in just compensation cases should be exe- 
cuted in the name of the United States, acting by and through the 
Maritime Commission, despite the fact that the appropriation to be 
charged was made to the Secretary of the Treasury. 

Finally, your letter requests advice as to whether replies to letters 
received from the General Accounting Office asking for information 
with respect to certain payments of just compensation may be fur- 
ther deferred until disposition of the pending claims for just com- 
pensation. It is understood that many of these letters were sent over 
two years ago. However, the order in which the work of your Com- 
mission is to be accomplished is an administrative matter, and this 
Office is in no position either to agree or object with respect thereto. 


(B-71136) 


PAY—ADDITIONAL—PUBLIC HEALTH SERVICE RESERVE OFFICER 
SEPARATED PRIOR TO EXPIRATION OF ONE-YEAR PERIOD OF AC- 
TIVE DUTY 


A commissioned officer of the Reserve Corps of the Public Health Service having 
volunteered for, and having been accepted for, one year’s active service under 
the provisions of section 1A of the Pay Readjustment Act of 1942, as 
amended, became entitled to additional pay authorized therein at the rate of 
$100 per month for each month of active service for which volunteered, and 
is not to be regarded as obligated to refund any item of the additional pay, 
even though his commission be inactivated, upon his request and for his 
personal convenience, prior to the expiration of the one-year period of active 
duty. 

Assistant Comptroller General Yates to the Administrator, Federal Security 
Agency, April 5, 1948: 

Consideration has been given to your letter of November 13, 1947, 
requesting a decision on the question whether or not a commissioned 
officer of the Reserve Corps of the Public Health Service will be obli- 
gated to refund additional pay of $100 per month, paid to him since 
September 1, 1947, under the provisions of the Army-Navy-Public 
Health Service Medical Officer Procurement Act of 1947, approved 
August 5, 1947, 61 Stat. 776, if he is separated from the Service for his 
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personal convenience prior to the expiration of the one-year period of 
active service for which he volunteered and was accepted on September 
1, 1947. You state that such officer has submitted a request for the 
inactivation of his commission and that under the separation criteria 
of the Public Health Service he is eligible for separation from the 
Service and you request to be advised respecting the action to be taken 
by the Service to obtain from him a refund of the payments of addi- 
tional monthly pay of $100 made to him, in the event it is held that he 
is obligated to make such a refund. 

Section 101 of the act of August 5, 1947, 61 Stat. 776, swpra, amended 
the Pay Readjustment Act of 1942, 56 Stat. 359, as amended, by adding 
thereto a new section (numbered 1A) which is, in pertinent part, as 
follows: 

(a) The term “commissioned officers,” as used in this section, shall be inter- 
preted to mean only * * * (3) such officers, now or hereafter commissioned 
* * * as medical and dental officers of the Reserve Corps of the Public Health 
Service, who may, during the five-year period immediately following the effective 
date of this section [September 1, 1947], volunteer and be accepted for extended 
active duty of one year or longer * * *, 

(b) In addition to any pay, allowances, or emoluments that they are other- 
wise entitled to receive, commissioned oflicers as defined in subsection (a) of this 
section shall be entitled to pay at the rate of $100 per month for each month of 
active service following the date of enactment of this section * * * And pro- 
vided further, That the commissioned officers described in subsection (a) (3) of 


this section shall receive the pay provided by this subsection only during periods 
of volunteer service. 


Some statutes which have authorized payments to, or on behalf of, 


officers and employees upon conditions respecting future services of 
such officers and employees have contained express provision requiring 
the refund of any such payments in the event of non-compliance with 
the conditions specified. See, for example, section 7 of the Adminis- 
trative Expense Act of August 2, 1946, 60 Stat. 808, relating to trans- 
portation of dependents and effects of personnel appointed for service 
outside the United States, and section 218 (b) of the Public Health 
Service Act (as added by section 8 of Public Law 425, approved Febru- 
ary 28, 1948, 62 Stat. 47), relating to payments of fees and tuition to 
educational institutions on behalf of Public Health Service officers. 
To the same general effect was the provision contained in the act of 
August 29, 1916, 39 Stat. 589, which specifically required refund of the 
uniform gratuity paid to members of the Naval Reserve Force in the 
event they severed their connection with the service without compul- 
sion on the part of the Government. However, the statute here in- 
volved contains no such provision, express or implied, for refund of 
any payments of the additional pay of $100 per month authorized, since 
September 1, 1947, for certain medical and dental officers of the Army, 
the Navy and the Public Health Service and the reserve components 
of such services. 
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Under the plain terms of such statute, as quoted above, the officer 
referred to in your letter, having volunteered for, and having been 
accepted for, one year’s active service beginning September 1, 1947, 
became entitled to additional pay at the rate of $100 per month (as 
well as any pay, allowances or emoluments which he was otherwise 
entitled to receive) for each month of the active service for which he 
volunteered. And although it seems probable that the Congress, in 
enacting such statute, assumed that medical and dental officers volun- 
teering for one year’s active service would render service for at least 
one year—unless prevented from doing so by death, disability or 
involuntary separation from the service—there is nothing in the said 
statute, or in any other statute of which I am aware, that might be 
deemed as obligating the officer here involved to refund any item of 
pay or additional pay, otherwise legally paid to him, even though 
the Public Health Service should inactivate his commission, upon his 
request and for his personal convenience, prior to the expiration of 
the one-year period for which he volunteered to serve on active duty. 
Your questions are answered accordingly. 


(B-72858) 


TRANSPORTATION OF DEPENDENTS AND HOUSEHOLD EFFECTS; 
TRAVELING EXPENSES—RESTORATION WITH INCREASE IN COMPEN- 
SATION AT NEW STATION AFTER FURLOUGH 


The recall of a civilian employee to duty from a furlough status at a newly 
designated station for permanent duty at an increase in salary is to be 
regarded as a transfer of official station within the meaning of section 1 of 
the administrative expense statute of August 2, 1946, so that transportation 
of household effects and dependents as well as the traveling expenses of the 
employee may be authorized at Government expense to the newly designated 
station. 14 Comp. Gen. 871, and 17 id. 183, distinguished. 


Comptroller General Warren to Col. B. B. Talley, Department of the Army, April 
5, 1948: 

By indorsement from the Office, Chief of Engineers, dated January 
12, 1948 (file reference, ENGFA 201 Civ Pollock, William C. X Civ 
Lowe, Manford), there was transmitted here for consideration your 
request of October 31, 1947, reference OVLVF, for an advance deci- 
sion as to whether payment is authorized on two vouchers therewith 
transmitted covering the traveling expenses and expenses of transpor- 
tation of household effects of Manford Lowe and William C. Pollock, 
civilian employees who were returned to duty from a furlough status 
at locations other than their old official stations. 

It appears that the first-named employee was furloughed on January 
7, 1947, from his position at Lock and Dam No. 5, Green River, Naker, 
Kentucky, and restored to a duty status on June 30, 1947, for duty 
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at Lock and Dam No. 49, Uniontown, Kentucky, in the same grade but 
at a higher salary rate which represented a periodic within-grade - 
salary advancement. By travel authorization dated June 25, 1947, 
Mr. Lowe’s travel, including travel of dependents and transportation 
of household effects, was authorized at Government expense from 
Owensboro, Kentucky, his home, to his new duty station, Lock and 
Dam No. 49, Uniontown, Kentucky. It is stated that the distances 
from Owensboro, Kentucky, the place where the travel and transpor- 
tution of household effects originated, to the employee’s present head- 
quarters, is less than the distance from the old station to the new. 

The circumstances with respect to the transfer of the second em- 
ployee, Mr. William C. Pollock, are substantially identical with the 
transfer of Mr. Lowe in that Mr. Pollock was recalled to duty from a 
furlough status on May 19, 1947, for duty at Lock and Dam No. 50, 
Ohio River, and was authorized to travel and transport his household 
effects and dependents from bis old official station at Government ex- 
pense. However, in addition to an increase in salary Mr. Pollock 
received an increase in grade, i. e., from CPC-—4 to CPC-5. 

The decisions referred to in your letter, 14 Comp. Gen. 871, 17 Comp. 
Gen. 183, held, in effect, that employees reemployed at increased sal- 
ary rates while in a furlough status are to be considered as new ap- 
pointees, thus requiring them to bear their own expenses in reporting 
to their new official stations, Those decisions turned primarily upon 
the point that the purported transfers involved increases in salary, 
but it was later held that changes in grade or salary were not to be 
regarded as a bar to a transfer of official station at Government ex- 
pense within the meaning of the applicable statutes. See 17 Comp. 
Gen. 874, 1108, 1117; 18 id. 188; 25 id. 786, at page 787. 

The courts have construed the term “furlough” as used in private 
industry as not being a discharge but a form of lay-off, with conse- 
quences quite different from termination of the employment relation- 
ship; and it is recognized that certain benefits continued to accrue 
to an employee in a furlough status. See Fishgold v. Sullivan Dry 
Dock and Repair Corp. et al., 328 U. 8. 275; Labor Board v. Water- 
man 8.8. Co., 309 U.S. 206. 

The same may be said to apply to the use of the word “furlough” 
in the Government service. It is not a dismissal from the service but 
creates a status in which the employee may be recalled to work at any 
time during such period and in the interim retains certain benefits of 
leave and reemployment which otherwise would not accrue if an out- 
right dismissal from the service was involved. In that connection, it 
has been recognized by this Office that transfers of official stations of 
employees in carrying out the retention and replacement program as 
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required by law and regulations in connection with reductions in force, 
are not transfers for the benefit of the employees and may be au- 
thorized at Government expense. See 26 Comp. Gen. 684. 

Accordingly, it reasonably may be concluded that the recall of the 
two employees to duty from a furlough status at newly designated 
stations for permanent duty under circumstances such as here in- 
volved is to be regarded as a transfer of official station within the 
meaning of section 1 of the act of August 2, 1946, 60 Stat. 806, and 
transportation of household effects and dependents as well as the 
traveling expenses of the employee may be authorized at Govern- 
ment expense. 

In the light of the foregoing, payment on the vouchers is authorized 
if they be otherwise correct. 
The vouchers are returned herewith. 


(B-73446) 


TRAVEL ALLOWANCES—NAVY ENLISTED MEN DISCHARGED TO 
ENROLL IN NAVAL OFFICER TRAINING PROGRAM 





















Enlisted men of the Regular Navy or Naval Reserve, upon separation from 
active duty by discharge for the convenience of the Government to enter the 
Naval Reserve in an inactive status as enrollees under the naval officer 
candidate training program established by the act of August 13, 1946, by im- 
mediate enlistment as apprentice seamen or accepting appointment as mid- 
shipmen at a later date, are entitled to the travel allowance provided by 
section 126 of the National Defense Act, as amended, without regard to the 
performance of any travel. 

The travel allowance authorized to be paid enrollees in the naval officer candi- 

date training program by section 4 of the act of August 13, 1946, establish- 

ing said program, for initial travel from their homes to the colleges or uni- 
versities in which they are matriculated is in the nature of reimbursement 
for travel performed and may not be paid except for actual travel. 


Assistant Comptroller General Yates to the Secretary of the Navy, April 5, 1948: 

Reference is made to your letter of February 5, 1948, requesting de- 
cision on specific questions set forth in a letter from the Acting Chief 
of the Bureau of Supplies and Accounts, dated December 19, 1947, 
forwarded therewith. Such questions are based on facts and circum- 


stances stated in paragraphs 4 to 8 of said letter of December 19, as 
follows: 


4, On 5 August, 1947, the Chief of Naval Personnel, in a letter addressed to 
the Commander, Naval Training Center, Great Lakes, Illinois, directed the dis- 
charge, under honorable conditions for the convenience of the Government, of all 
fully qualified candidates for the Naval Reserve Officers Training Corps 
(NROTC) and the Naval Aviation College Program (NACP) then attached to 
the service school command of that activity. The candidates previously had 
been accepted by an NROTC institution, or an accredited college in the case of 
NACP candidates. The directive further stated that NROTC and NACP candi- 
dates must be discharged in order to be eligible to accept appointment as Mid- 
shipmen, USNR (NROTC) (inactive) or to enlist as apprentice seamen, class 











V-5, (NACP), U. S. Naval Reserve. 
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5. Discharges were to be made at the earliest practicable date after 21 
August 1947, but not later than 5 September 1947. The reason for discharge 
was “convenience of the Government; to accept appointment as midshipman, 
USNR (NROTC) (inactive),” or “convenience of the Government; to enlist as 
apprentice seaman, class V-5, U. S. Naval Reserve,” as appropriate. Prior to dis- 
charge each enlisted man submitted a request for discharge to the Commander, 
Naval Training Center, Great Lakes, Illinois, who approved such request if the 
man was considered to be in all respects qualified for NROTC or NACP. 

6. Immediately after discharge, NACP candidates were enlisted at the office 
of Naval Officer Procurement, Chicago, Illinois, as apprentice seamen, V-5, 
USNR (inactive) for a period of 4 years, effective on the date following the 
date of discharge from the naval service. NROTC candidates were not ap 
pointed as midshipmen, USNR, until their arrival at the assigned NROTC insti- 
tutions, 

7. Letters authorizing travel from their homes to the colleges in which can- 
didates were accepted for admission were forwarded to each NACP candidate by 
the Office of Naval Officer Procurement, Chicago, Illinois. In the case of NROTC 
candidates, similar letters authorizing travel from their homes to the colleges 
in which accepted were forwarded to the candidates by the Bureau of Naval 
Personnel. 

8. As stated in paragraph 5, the discharges were to be made at the earliest 
practicable date between 22 August and 5 September 1947. Inasmuch as can- 
didates were being assigned to various colleges throughout the United States and 
in view of the fact that the Fall terms of colleges commence on different dates 
depending upon the location of the college and other factors governing the 
conduct of the institution, it was necessary for some candidates to commence 
travel immediately after discharge to the college to which assigned. Other 
candidates, because of the proximity of their homes to the Naval Training Cen- 
ter, Great Lakes, Illinois, or because of later dates of commencement of the Fall 
terms, were able to proceed to their homes prior to commencing travel to colleges 
to which assigned. 


Section 126 of the National Defense Act, 39 Stat. 217, as amended 
by section 21 of the act of August 2, 1946, 60 Stat. 856, provides as 
follows: 


An enlisted person of the Army, Navy, Marine Corps, or Coast Guard, includ- 
ing Reserve components thereof, upon discharge except by way of punishment 
for an offense, retirement, or relief from active duty, shall, under such regula- 
tions as the head of the department concerned may prescribe for personnel under 
his jurisdiction, receive a money allowance of 5 cents per mile for the distance 
from the place of discharge or release from active duty to his home, or place of 
acceptance for active duty, or place from which ordered to active duty, or such 
other place as may be determined to be most appropriate by the head of the de- 
partment concerned. For sea travel involved in travel between place of dis- 
charge or release from active duty and pjace to which travel is authorized only 
transportation in kind and subsistence en route shall be allowed. 


Section 4 of the act of August 13, 1946, 60 Stat. 1058, provides that 
midshipmen and apprentice seamen enrolled under the provisions of 
that act shall be entitled to an allowance for— 


* * * (a) initial travel to the college or university in which matriculated, 
(b) travel while under orders, and (c) travel upon discharge while in a non- 
commissioned status, in the manner and to the same extent provided for mid- 
shipmen at the United States Naval Academy * * *, 


Section 20 (a) of said act of August 2, 1946, 60 Stat. 855, is as 
follows: 


Candidates for appointment as midshipmen at the Naval Academy or as cadets 
at the Coast Guard Academy shall receive a mileage allowance at the rate of 5 
cents per mile for travel performed while proceeding from their homes or duty 

796802—_48—-40 
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stations to the Naval Academy or the Coast Guard Academy for examination 
and appointment. 


The questions on which decision is requested are as follows: 


Is an enlisted man discharged under the conditions described herein entitled 
to travel allowance on discharge under proper circumstances: 

(1) (a) If he is discharged at Naval Training Center, Great Lakes, Lllinois, 
on 22 August 1947; enlists in the U. 8S. Naval Reserve (inactive) at the office of 
Naval Officer Procurement, Chicago, Illinois, as an aviation officer candidate on 
23 August 1947; proceeds to his home in Denver Colorado, and further proceeds 
and reports in accordance with instructions issued by the office of Naval Officer 
Procurement, Chicago, Illinois, to the Professor of Naval Science at the University 
of Southern California, Los Angeles, California, on 13 September 1947 (prior to 
the commencement of the Fall term) ? 

(b) If the answer to the above question is in the affirmative, will he also be 
entitled to a mileage allowance, under the provisions of reference (c), from 
Denver, Colorado, to Los Angeles, California? 

(2) (a) If he is discharged at the Naval Training Center, Great Lakes, Illi- 
nois, on 5 September 1947; enlists in the U. S. Naval Reserve (inactive) at the 
office of Naval Officer Procurement, Chicago, Illinois, as an aviation officer can- 
didate on 6 September 1947; proceeds to his home in Omaha, Nebraska, and 
further proceeds and reports in accordance with instructions issued by the office 
of Naval Officer Procurement, Chicago, Illinois, to the Professor of Naval Science 
at Northwestern University, Evanston, Illinois, on 20 September 1947 (prior to 
the commencement of the Fall term) ? 

(b) If the answer to the above question is in the affirmative, will he also be 
entitled to a mileage allowance, under the provisions of reference (c), from 
Omaha, Nebraska, to Evanston, Illinois? 

(c) If the same individual, instead of traveling to his home, remains in Chi- 
cago, Illinois, until 20 September 1947, on which date he reports to the Professor 
of Naval Science at Northwester:: University, Evanston, [llinois, will he be 
entitled to travel allowance on Gischarge from Great Lakes, Illinois, to his home, 
Omaha, Nebraska? 

(d) If the answer is in the affirmative, will he also be entitled to mileage al- 
lowance, under the provisions of reference (c), from Omaha, Nebraska, to Evans- 
ton, Illinois, or from Chicago, Illinois, to Evanston, Illinois? 

(3) (a) If he is discharged at the Naval Training Center, Great Lakes, Ili- 
nois, on 22 August 1947; proceeds to his home in Kansas City, Missouri, and 
further proceeds and reports, in accordance with instructions issued by the 
Bureau of Naval Personnel, to the Professor of Naval Science at Princeton 
University, Princeton, New Jersey, on 18 September 1947, and immediately 
following enrollment executes oath and acceptance of office as Midshipman, 
USNR (inactive) ? 

(b) If the answer to the above question is in the affirmative, will he also be 
entitled to a mileage allowance, under the provisions of reference (c), from 
Kansas City, Missouri, to Princeton, New Jersey? 

(c) If the same individual, instead of traveling to his home in Kansas City, 
Missouri, remains in Chicago, Illinois, and subsequently reports to the Professor 
of Naval Science at Princeton University, Princeton, New Jersey, on 18 September 
1947, would he be entitled to travel allowance on discharge, under the provisions 
of section 21 of reference (a) and, in addition, to a mileage allowance under the 
provisions of reference (c) from Chicago, Illinois, to Princeton, New Jersey? 


It is well established that enlisted personnel of the armed forces 
discharged prior to the date upon which their enlistment contracts 
terminate, for the purpose of enabling them to reenlist immediately or 
of allowing them to continue, without break, in the military service in 
a different status or capacity may not be considered as having been 
discharged under conditions entitling them to the travel allowance 
provided in section 126 of the National Defense Act, as amended. See 
6 Comp. Gen. 842; 23 id. 808 ; 25 id. 285. However, the foregoing rule 
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does not appear to be for application in the situation here involved 
since, according to the information contained in your submission, the 
enlisted personnel discharged at Great Lakes did not continue in the 
active naval service. Under section 126 of the National Defense Act, 
as amended, enlisted members of the Naval Reserve are entitled to 
travel allowance upon release from active duty even though they con- 
tinue as members of such Reserve in an inactive status. A fortiori, 
enlisted men—whether they be members of the Naval Reserve or of 
the Regular Navy—who are completely separated from the service by 
discharge and then enter the Naval Reserve in an inactive status, 
either by immediate enlistment therein as apprentice seamen or by 
accepting an appointment as a midshipman at a later date under the 
provisions of the said act of August 13, 1946, would be entitled to 
such allowance, provided, of course, such inactive duty status was not 
terminated by active duty orders resulting in continuous active service. 
Since it is shown that the enlisted men here involved were discharged 
for the convenience of the Government, they are entitled to travel 
allowance under section 126 of the National Defense Act, as amended. 
The fact that travel incident to release from active duty or discharge 
was not actually performed would not bar payment of travel allow- 
ance since such allowance is payable in advance and without regard 
to the performance of any travel. Accordingly, question (1) (a) is 
answered in the affirmative. 

Section 4 of the act of August 13, 1946, and section 20 (a) of the 
act of August 2, 1946, supra, authorize the payment of a mileage al- 
lowance to persons therein indicated for initial travel performed from 
home to the college or university in which matriculated. Hence, in- 
dividuals who enroll in the officer training program under the act of 
August 13, 1946, and actually travel from their homes to such insti- 
tutions of learning are entitled to a mileage allowance for such travel. 
Hence, question (1) (b) is answered in the affirmative. 

On the basis of the foregoing, questions (2) (a) and (2) (b) are 
answered in the affirmative. Question (2) (c) also is answered in 
the affirmative, provided the individual mentioned therein otherwise 
is entitled to travel allowance computed on the distance from Great 
Lakes, Illinois, to Omaha, Nebraska. 

With respect to question (2) (d) it should be noted that the mileage 
allowance for initial travel to the applicable college or university is 
not a gratuity but is in the nature of reimbursement for expenses of 
travel actually performed and, under the particular circumstances 
stated, if travel is performed only from Chicago to the school in which 
matriculated—at Evanston, Lllinois—the mileage allowance would 
be payable only for such travel. 
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On the basis of the provisions of section 20 (a) of the act of August 
2, 1946, supra, and the answers to questions (1) (a) and (1) (b), ques- 
tions (3) (a) and (3) (b) are answered in the affirmative. Question 
(3) (c) also is answered in the affirmative. See the answers to ques- 
tions (1) (a) and (2) (d). 


(B-73715) 





COMPENSATION—POSTAL SERVICE—INITIAL SALARY RATES—RAIL- 
WAY MAIL SERVICE CLERKS IN CHARGE TRANSFERRED TO POSI- 
TIONS AS RAILWAY POSTAL CLERKS 





In view of the provisions of section 7 of the act of August 24, 1912, authorizing the 
transfer of Railway Mail Service clerks to any other classification in the 
Service, and the provisions of the act of March 3, 1917, precluding the salary 
reduction of such clerks upon transfer, Railway Mail Service clerks in charge, 
upon transfer and reassignment to positions as railway postal clerks, may be 
paid salaries at the maximum additional salary grade provided for clerks 
in the line classification to which they are assigned. 27 Comp. Gen. 68, 
distinguished. 

Comptroller General Warren to the Postmaster General, April 6, 1948: 

Consideration has been given your letter of February 16, 1948, refer- 
ence 24, with which you forwarded copies of Form 1100, Notice of 

Exception, issued by the Postal Accounts Division of this Office, con- 

cerning salary payments made to Lorain F. Hagadorn, and other rail- 

way postal clerks, each of whom was transferred from a position as 
clerk in charge, Railway Mail Service, to a position as clerk in a class 

B line at a salary of $3,600 per annum, grade 14, which is the maxi- 

mum additional salary grade provided for a clerk on a class B line. 

You request a decision as to the correctness of the audit action as 

reflected in said notices of exceptions. 

The basis stated for the exceptions is the decision of August 8, 1947, 

B-67985, 27 Comp. Gen. 68, which held, quoting from the syllabus: 


Supervisory employees in first-class post offices who are to be reassigned to 
clerical grades because of decrease of postal receipts or for any other reason may 
not, upon reassignment, be placed in grades 12, 13, or 14 which were created by 
section 12 (2) of the Postal Service pay statute of July 6, 1945, for the purpose 
of promoting thereto certain employees who have rendered prescribed minimum 
periods of faithful and meritorious service. 


In effect, it is urged in your letter that said decision is not for ap- 
plication where persons who have been assigned as clerks in charge 
in the Railway Mail Service are reassigned in positions as railway 
postal clerks, and that such reassignments lawfully may be made to 
the maximum additional salary grade provided for the position to 
which assigned. In that connection, among other things, you invite 
attention to section 7 of the act of August 24, 1912, 37 Stat. 555, 556. 
39 U.S. C. 624, and the provisions relating to transfers of postal clerks 
contained in the act making appropriations for the service of the Post 
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Office Department for the fiscal year 1918, approved March 3, 1917, 
39 Stat. 1065, 39 U.S. C. 632, as follows: 


624. Same; transfer. 

A clerk of any grade of any classification of railway post offices, terminal 
railway post offices, transfer offices, or in the office of a division superintendent 
or chief clerk, may be transferred and assigned to any classification of railway 
post offices, terminal railway post offices, transfer offices, or to an office of a 
division superintendent or chief clerk under such regulations as the Postmaster 
General may deem proper. 

> a * + a © » 

632. Transfer; salaries not reduced. 

When railway postal clerks are transferred from one assignment to another 
because of changes in the service their salaries shall not be reduced by reason 
of such change. 


Also, see Farley v. Abbetmeier, 114 F. 2d 569, 72 App. D. C. 260. 

In view of the above provisions of law, it is concluded that the 
decision reported in 27 Comp. Gen. 68 is not for application under the 
facts presented, and the audit exceptions to which you refer in your 
letter will be removed. 


(B-70059) 


TRANSPORTATION—ROUTES—LESS-THAN-CARLOAD SHIPMENT MIS- 
ROUTED DUE TO SHIPPER’S ERROR IN BILL OF LADING 


Inasmuch as an initial carrier has the duty of ascertaining in relation to a less- 
than-carload shipment, or to a car containing more than a single shipment, 
the correctness of the facts shown on a bill of lading prepared by a shipper, 
charges over and above those otherwise applicable, resulting from the for- 
warding of a car to other than its proper destination in reliance upon a bill 
of lading prepared by the shipper which gave a wrong car reference, may 
not be paid. 


Assistant Comptroller General Yates to the Southern Pacific Company, April 
7, 1948: 

Consideration has been given your request for review of the settle- 
ment, per certificate No. 27341814, February 5, 1946, which disallowed 
your claim for $166.79 as a part of the charges asserted to be due for 
transporting a shipment of cotton piece goods, weighing 12,326 
pounds, from Columbia, South Carolina, to Mare Island, California, 
which was shipped for the Navy Department by the Mt. Vernon 
Woodberry Mills, Incorporated, under bill of lading No. N-697920, 
August 14, 1941, with directions that the shipment be transported via 
“Sou. Rwy., StLSW Rwy., M&A Rwy., KCS Rwy., CRI&P Rwy., 
D&RGW RR., SFCo., & SF&NV RR.” The bill of lading indicated 
that the shipment was loaded by the Mt. Vernon Woodberry Mills 
into car B&O 371073. 

The record shows that two other shipments of cotton piece goods were 
supposed to have been loaded in car B&O 371073, one, consisting of 78 





602 DECISIONS OF THE COMPTROLLER GENERAL [27 


rolls, for the Supply Officer at the Puget Sound Navy Yard, Bremer- 
ton, Washington, and the other, consisting of 36 rolls, for the Supply 
Officer at the Mare Island Navy Yard. This car was tendered by the 
shipper to the Southern Railway Company which accepted it on August 
14, 1941, and apparently it was moved by that carrier to John Sevier 
Transfer, Knoxville, Tennessee, without first making an inspection 
of the car’s contents at Columbia. In any event, upon arrival at 
Knoxville, the car was found to contain two shipments destined to 
Brooklyn, New York, and none for Mare Island or Bremerton. After 
appropriate investigation with the agent of the Southern Railway 
Company at Columbia, the agent at Knoxville forwarded the two 
shipments destined to Brooklyn, “on memorandum waybill to South- 
ern—Pinners Point, Va.” 

The Southern Railway Company’s agent at Knoxville reported also 
that the shipments for Mare Island and for Bremerton “actually 
moved in MKT 95434 via the Coastline and were not handled by the 
Southern Railway.” That report is consistent with your statement 
that the subject shipment was moved from Columbia, South Carolina, 
“via ACL to Norfolk.” According to your request for review the 
movement beyond Norfolk was via the Eastern Steamship Line to 
New York, and “thence NYC to Chicago, CQ0NW-Omaha, UP-Ogden, 
thence SP due to mishandling by the shippers.” Accordingly, you 
again request the payment of $166.79, and contend that the carriers are 
not responsible for the error made by the shipper in loading the sub- 
ject shipment into car M-K-T 95434, instead of loading it into car 
B&O 371073 as indicated on bill of lading No. N-697920. 

Thus, the designated bill of lading was executed by the Southern 
Railway to show receipt of the subject shipment by that carrier at 
Columbia, South Carolina, in car B&O 371073, on August 14, 1941, 
but the record indicates said shipment, together with one other ship- 
ment for Mare Island and one shipment for Bremerton, Washington, 
likewise supposed to have been loaded in that car, were, in fact, loaded 
in car M-K-T 95434, which was tendered to the Atlantic Coast Line 
Railroad, supposedly containing the two shipments for Brooklyn, 
New York. It is evident from the developments thus indicated that 
neither car was examined at Columbia by the respective carriers. On 
the contrary, and apparently in reliance upon the information ap- 
pearing in the respective bills of lading, the Southern Railway Com- 
pany moved car B&O 371073 to Knoxville, Tennessee, before examin- 
ing its contents, and the Atlantic Coast Line Railroad moved car 
M-K-T 95434 to Norfolk, Virginia, before its contents were examined. 
However, the Southern Railway Company, upon discovering its pos- 
session of the two shipments for Brooklyn, investigated the matter 
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and forwarded said shipments to Pinners Point, Virginia, on memo- 
randum waybills, thus placing them in the line of route from Columbia 
to Brooklyn. On the other hand, the record does not show what action 
in the way of investigation was taken by the Atlantic Coast Line Rail- 
road, at Norfolk, upon discovering the West Coast shipments in its 
possession, and no explanation is made of why the subject shipment 
was not forwarded on a memorandum waybill to the nearest point in 
the route specified on the covering bill of lading as was done by the 
Southern Railway Company with respect to the Brooklyn shipments. 
On the contrary, it appears from your statement that the shipment 
was forwarded to New York via the Eastern Steamship Line and 
thence via connecting lines to Mare Island, which had the effect of 
increasing the charges over those which would have been assessable 
had the shipment been handled as astray freight, or if it had been 
sent from Norfolk to Mare Island via a direct route over which the 
rate from Columbia to Mare Island applied. 

Moreover, it is apparent from what has been stated above that the 
subject shipment was handled from the shipper’s plant in trap-car 
service as evidenced by the fact that each of the cars here involved 
contained more than one shipment. Swift and Company v. Akron, 
Canton and Youngstown Railway Company, 167 I. C. C. 355, 361, 
Note 4. Therefore, while the shipper may have prepared the subject 
bill of lading and indicated the shipment as having been loaded in 
car B&O 371073, that fact did not justify the Southern Railway 
Company in forwarding said car to Knoxville, Tennessee, before ex- 
amining its contents. Had the lading of either of these cars been 
checked by the respective carriers at Columbia, no doubt all shipments 
found in the cars would have been sent to their respective destinations 
over proper routes. 

It is to be observed that while bills of ladings may be prepared by 
shippers, under the law the duty of issuing appropriate bills of lading 
to cover shipments tendered for transportation rests with the carriers, 
and the fact that it is not uncommon for shippers to prepare bills of 
lading for execution by the carrier does not relieve the carrier of the 
duty to issue proper bills of lading after ascertaining for itself the 
facts necessary thereto. Haposition Cotton Mills v. Southern Rail- 
way Company, 234 I. C. C. 441, 442. This requirement of the law 
seems clearly to impose upon the initial carrier the duty of ascertain- 
ing in relation to a less-than-carload shipment, or to a car containing 
more than a single shipment, the correctness of a car number shown 
on a bill of lading prepared by a shipper, particularly, when, as here, 
the shipper has no control or direction over the movement of the car 
used by the carriers to transport such shipments, even though—as in 
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the present instance—the shipper exercises the right given by law to 
designate the route over which a less-than-carload shipment is to be 
moved. 

Accordingly, it appearing from the present record that the Atlantic 
Coast Line Railroad in the exercise of its discretion and without any 
instruction or direction from the shipper forwarded car M-K-T 95434 
to Norfolk, Virginia, and then routed the shipment here concerned 
beyond Norfolk, via the Eastern Steamship Line and its connections, 
resulting in charges over and above those otherwise applicable had 
the shipment been handled properly after its receipt at Columbia, or, 
after its arrival at Norfolk, there is no basis for a modification of the 
above-cited settlement, which is hereby sustained. 


(B-74292) 


PERSONAL SERVICES AT SEAT OF GOVERNMENT—AVAILABILITY OF 
FUNDS ALLOCATED UNDER FOREIGN AID PROGRAMS 


In view of the restriction in the act of August 5, 1882, against the employment of 
personnel at the seat of government unless specifically authorized, and the 
limitation in The Supplemental Appropriation Act, 1948, on expenditures for 
personal services in the District of Columbia which may be made from funds 
appropriated for aid to Greece and Turkey under the act of May 22, 1947, 
the Department of the Army may not use the funds allocated to it for the 
purposes of the latter act to employ additional personnel at the seat of the 
government, unless or until some part of the amount available for personal 
services in the District of Columbia is apportioned to said department. 

In view of the provisions in the acts of May 31, 1947, and July 1, 1947, and the 
Foreign Aid Act of 1947, establishing various foreign aid programs, that the 
funds allocated thereunder to departments shall be available for obligation 
and expenditure in accordance with the laws pertinent to the department to 
which allocated, foreign aid funds allocated to the Department of the Army, 
the appropriations of which are available for the employment of personnel 
at the seat of government, are available for the procurement of personal 
services in the District of Columbia. 


Comptroller General Warren to the Secretary of the Army, April 7, 1948: 

Reference is made to your letter of March 4, 1948, requesting a de- 
cision as to the availability—for personal services at the seat of gov- 
ernment—of funds allocated to the Department of the Army to carry 
out the foreign aid and assistance programs authorized by Public 
Laws 75, 84, 146 and 389, 80th Congress. 

You advise that certain of the program responsibilities assigned to 
the Department of the Army must be undertaken in the District of 
Columbia ; that the employment of additional personnel to supplement 
the regular force of your Department is essential to the effective 
discharge of such responsibilities; but that doubt is entertained as to 
the propriety of using, for such purpose, funds allocated to your 
Department from appropriations contained in The Supplemental 
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Appropriation Act, 1948, and the Third Supplemental Appropriation 
Act, 1948, Public Laws 271 and 393, 80th Congress, respectively, for 
the various foreign aid programs. 

The stated doubt exists because of the inhibition contained in the 
act of August 5, 1882, 22 Stat. 255, upon the employment of personnel 
at the seat of government, “unless such employment is authorized 
and payment therefor provided in the law granting the appropriation.” 
In such connection, you indicate that some of the doubt originates in 
attempting to reconcile Office decision dated December 8, 1947, to the 
Secretary of the Interior, B-71089, with the holding, in 18 Comp. Gen. 
489, that funds transferred from one department to another for the 
performance of work or services under authority of section 601 of the 
act of June 30, 1932, 47 Stat. 417, are subject to the general statutory 
prohibition against employment of personal services in the District 
of Columbia, in the absence of specific provision therefor in the appro- 
priation from which the funds are transferred. However, the 
decision to the Secretary of the Interior did not alter the general rule 
stated in 18 Comp. Gen. 489, although it found such rule inapplicable 
where the language of the Interior Department Appropriation Act, 
1948, 61 Stat. 479, provided expressly that funds transferred by other 
departments or agencies to the Geological Survey should be available 
“for the same objects and in the same manner” as sums appropriated 
directly to the Geological Survey. 

Of the statutes here involved, the act approved May 22, 1947, Public 
Law 75, 80th Congress, provides that, “notwithstanding the provisions 
of any other law” the President may furnish assistance to Greece and 
Turkey “by incurring and defraying necessary expenses, including 
administrative expenses and expenses for compensation of personnel” 
(section 1 (5),61 Stat. 104). Also, said act provides that funds appro- 
priated under the authority thereof may be allocated “for any of the 
purposes of this Act to any department” (section 2 (a), 61 Stat. 104). 
Funds were made available for the program in The Supplemental 
Appropriation Act, 1948, 61 Stat. 613, as follows: 

* * * for personal services without regard to section 607 of the Federal 
Employees Pay Act of 1945, as amended * * * and including not to exceed 


$4,500,000 for administrative expenses, of which not to exceed $300,000 shall be 
available for expenditure in the District of Columbia. 


Hence, both the enabling and appropriating acts expressly authorize 
the use of available funds for personal services, but the quoted 
language of the appropriation act imposes a limitation of $300,000 
upon the amount which is available for “administrative expenses” in 
the District of Columbia and, since personal services are included 
within that category, unless or until some part of the $300,000 is 
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apportioned to the Department of the Army, none of the funds allo- 
cated to it under said Public Law 75 are available for personal services 
in the District of Columbia. 

The act approved May 31, 1947, Public Law 84, 80th Congress, 
authorizes the President to furnish relief assistance to the peoples of 
certain countries devastated by war and to allocate program funds to 
any department, agency or independent establishment of the Govern- 
ment and provides that such sums shall be available “for obligation 
and expenditure in accordance with the laws governing obligations and 
expenditures of the department, agency, or independent establishment, 
or organizational unit thereof concerned” (section 2 (c), 61 Stat, 126). 
Section 2 (d), 61 Stat. 126, provides that: 

Such additional civilian employees as may be required by the War Depart- 
ment in connection with the furnishing of procurement, storage, transportation, 
and shipment services under this joint resolution and which services are paid 
for from funds herein authorized shall not be counted as civilian employees 
within the meaning of section 607 of the Federal Employees Pay Act of 1945, 
asamended * * * . 

Funds were made available for the program in The Supplemental Ap- 
propriation Act, 1948, swpra, without mention of administrative ex- 
penses, save as to a limitation in the case of the Department of State. 

Similarly, the act approved July 1, 1947, Public Law 146, 80th Con- 
gress, authorizes participation in the International Refugee Organiza- 
tion and the allocation by the State Department of program funds and 
provides that such sums should be available “for obligation and ex- 
penditure in accordance with the laws governing obligations and ex- 
penditures of the department, agency, independent establishment, or 
organizational unit thereof concerned” (section 4 (a), 61 Stat. 215). 
By a provision of section 4 (b), 61 Stat. 215, the limitation upon ad- 
ditional civilian employees was lifted as to the transferee agency in the 
same manner as under section 2 (d) of Public Law 84, quoted above. 
Funds for expenses necessary in carrying out the program were made 
available in The Supplemental Appropriation Act, 1948, supra, with- 
out mention of administrative expenses. 

The Foreign Aid Act of 1947, Public Law 389 approved December 
17, 1947, authorizes the President to allocate funds to existing de- 
partments and agencies of the Government to “incur and defray ex- 
penses, including administrative expenses and expenses for compen- 
sation and travel of personnel, for carrying out the purposes of this 
Act” (section 3 (d), 61 Stat. 935). By section 11 (c), 61 Stat. 938, the 
allocated funds are made “available for obligation and expenditure in 
accordance with the laws governing obligations and expenditures of 
such department, agency, or independent establishment or organiza- 
tional unit thereof concerned,” and section 12, 61 Stat. 939, states 
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that “Personnel employed to carry out the purposes of this Act shall 
not be included in computing limitations on personnel established pur- 
suant to the Federal Employees Pay Act of 1945 (59 Stat. 298), as 
amended by section 14 of the Federal Employees Pay Act of 1946 (60 
Stat.219).” Funds were made available for the program in the Third 
Supplemental Appropriation Act, 1948, Public Law 393, 80th Con- 
gress, 61 Stat. 942, without mention of sums expendable for adminis- 
trative expenses, save as to a limitation in the case of the State De- 
partment. 

As your letter indicates, the Military Appropriation Act, 1948, Pub- 
lic Law 267, approved July 30, 1947, 61 Stat. 569, appropriated the 
sum of $7,542,000 for compensation for personal services in the various 
offices and branches of the Department of the Army and, also, pro- 
vides as follows: 

The Secretary of War is authorized to employ such additional personnel at the 
seat of government and elsewhere, and to provide out of any appropriations avail- 
able for the Military Establishment for their salaries and for such printing and 
binding, communication and other services, and supplies as he may deem neces- 
sary to carry out the purposes of this Act, but the amount so used for personal 
services at the seat of government, other than for field service employees and 


employees of other agencies paid from funds transferred thereto from appropria- 
tions contained in this Act, shall not exceed $43,089,100. 


Therefore, as funds appropriated to the Department of the Army 
are available for the employment of personnel at the seat of govern- 
ment, the provisions contained in Public Laws 84, 146, and 389, 
supra—to the effect that funds allocated thereunder to departments 
and agencies shall be available for obligation and expenditure in 
accordance with the laws governing obligations and expenditures of 
the department or agency to which allocated—reasonably may be said 
to contemplate the use of funds allocated to the Department of the 
Army for the employment at the seat of government of such personnel 
as are essential to carry out the portion of the programs assigned 
to your Department. 

Moreover, there must be considered the fact that, in the case of each 
program, the enabling legislation made express provision for lifting 
the restrictions otherwise applicable to the employment of additional 
personnel. Such provision would be meaningless unless, as indicated 
in the legislative hearings preceding their adoption, the Congress 
contemplated that duties which might be assigned under the programs 
would require additional personnel and intended to authorize the 
same. In any event, it is a settled rule of statutory construction that 
each provision of an act should be construed in connection with every 
other provision so as to produce a harmonious expression of the 
purpose of the whole instrument. See Sutherland, Statutory Con- 
struction, sections 4701-4706, and cases cited therein. 
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Accordingly, I am satisfied that it was the legislative intent to 
authorize use of the funds made available for the three programs in 
question for personal services where necessary, including the District 
of Columbia, and that the funds allocated to the Department of the 
Army in each case may be regarded as available for that purpose. 

The limitation imposed by the Military Appropriation Act, 1948, 
quoted above, is, as shown by the language used, applicable only to 
the funds expended “to carry out the purposes of this Act.” Hence, 
your view that amounts used from allocated funds by the Department 
of the Army for personal services at the seat of the government 
would not be subject to the said limitation is confirmed. 


(B-73757) 


POST OFFICES—ADVANCEMENT TO FIRST CLASS UPON ACQUISITION 
OF TRANSFERRED BRANCH OFFICES—EFFECTIVE DATE 


Where two post offices were discontinued as branches of one office and imme- 
diately established as branches of another office, the combined total gross 
receipts of the consolidated office for the prior calendar year being definite 
and ascertainable may be used as a basis for advancing such office to the 
first class; however, under section 3 of the act of March 3, 1883, any adjust- 
ment in the salary of the postmaster of the consolidated office, and for 
clerical assistance, quarters, etc., provided in accordance with the class, 
may not be made effective until the first day of the quarter next following 
the order of adjustment of the postmaster’s salary. 


Comptroller General Warren to the Postmaster General, April 8, 1948: 


There has been considered your letter dated February 17, 1948, 
reference 15, as follows: 


In a decision dated October 17, 1914, the Comptroller of the Treasury ruled 
that the Postmaster General is authorized to consolidate two third-class post 
offices and establish a post office under a new name for serving the same com- 
munity and, based upon the combined receipts of the old offices, to advance the 
new office to the second class at the beginning of the next quarter after the 
consolidation. ‘This decision will be found on page 232, Volume 21 of Decisions 
of the Comptroller of the Treasury. 

Effective January 15, 1948, the Camp Lejeune and Midway Park Branches of 
the New Bern, North Carolina, post office were discontinued as branches of that 
office and established the following day as branches of the Jacksonville, North 
Carolina, post office. The gross receipts of the Camp Lejeune and Midway Park 
Branches for the calendar year 1947 amounted to $52,042. The receipts of the 
Jacksonville post office for the calendar year 1947 were $37,243, the combined 
receipts totaling $89,285. Am I correct in construing the aforementioned decision 
of the Comptroller of the Treasury as being applicable to this case and that I 
am authorized to advance the Jacksonville, North Carolina, post office to the 
first class as of January 16, 1948, on the basis of the combined receipts of the 
Camp Lejeune and Midway Park Branches and the Jacksonville post office for 
the calendar year 1947? 


Section 8 (a) of the Postal Service Reclassification Act of July 6, 
1945, 59 Stat. 437, provides as follows: 


The compensation of postmasters shall be annual salaries to be fixed by the 
Postmaster General from their respective quarterly returns for the calendar 
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year immediately preceding the adjustment, based on gross postal receipts at 
the following rates: Provided, That subsection (c) of section 1001 of the Revenue 
Act of 1982 (47 Stat. 285), as amended, is hereby repealed, retroactive to January 
1, 1944, and thereafter the gross postal receipts shall be counted for the purpose 
of determining the class of the post office or the compensation or allowances of 
postmasters or other employees, whose compensation or allowances are based 
on the annual receipts of such offices * * *, 

Thus, the class of the post office is required to be based upon the gross 
postal receipts ascertained from quarterly returns “for the calendar 
year immediately preceding the adjustment.” 

While it is recognized that the Postmaster General is authorized 
to consolidate post offices, except in cases where the consolidation is 
prohibited by law (21 Comp. Dec. 232), no specific statute has been 
found authorizing the simultaneous consolidation of post offices and 
the advancement in class of the consolidated office on the basis of the 
combined receipts of the old offices. 

In decision dated August 16, 1911, 58 MS. Comp. Dec. 680, there 
was involved the question of whether a second-class post office, dis- 
continued effective June 30, 1911, could be reestablished during the 
following quarter—July through September—as a second-class office 
based on the receipts for the four quarters ending March 31, 1911. 
It was held that the office must be reestablished as a fourth-class post 
office under the laws then in effect but that the earnings of said office 
for the four quarters immediately preceding its abolition could be con- 
sidered in assigning the office to its proper class at the beginning of 
the first quarter after its reestablishment. In regard to the general 
requirement that ordinarily a fourth-class post office could not be ad- 
vanced until it was shown by four successive quarters that it had 
earned the required amount, it was stated: “It would, in my judgment, 
under the condition of affairs as disclosed in this case, be sticking in 
the bark to hold that this post office could be compelled to operate as 
a fourth-class office for a year to ascertain a fact which can probably 
be officially ascertained now as well as after the lapse of an entire 
year.” 

The same principle—that an office should not be required to operate 
for a year to ascertain the earnings which were definite and ascertain- 
able—was affirmed in the decision of July 28, 1913, 66 MS. Comp. 
Dec. 380, involving the reestablishment of a first-class post office. 
Also, that principle was amplified in decision dated October 17, 1914, 
21 Comp. Dec. 232, referred to in your letter, wherein a new office 
established to serve the community formerly served by two dis- 
continued third-class post offices was authorized to be advanced at 
the beginning of the next quarter after the consolidation upon the 
basis of the combined receipts of the old offices. Cf. 2 Comp. Gen. 561. 

It appears from your letter that the gross postal receipts of the 





610 DECISIONS OF THE COMPTROLLER GENERAL [27 


Camp Lejeune and Midway Park Branches and the Jacksonville office 
for the calendar year 1947 amounted to over $89,000, or well in excess 
of the $40,000 required under section 8 (a), swpra, for the advance- 
ment of a post office to the first class. That is to say, the gross receipts 
of the consolidated office are definite and ascertainable for the calendar 
year immediately preceding the contemplated adjustment. Upon con- 
solidation of such branch post offices with the Jacksonville post office, 
it is certain that the Jacksonville office will have an increase in the 
volume of business conducted and will incur increased expenses of 
operation. And, it is reasonable to assume that such increases can be 
forecasted, at least roughly, by the total of the preceding year’s receipts 
of the individual offices. 

Under such circumstances, it seems proper to advance the Jackson- 
ville post office to the first class on the basis of the combined receipts 
of the consolidated offices for the calendar year 1947, provided, of 
course, that the receipts of the Camp Lejeune and Midway Park 
Branches are not considered in connection with any adjustment at 
the New Bern office which may be made subsequent to such consolida- 
tion. However, under the provisions of section 3 of the act of March 
8, 1883, 22 Stat. 602 (89 U. S. Code 61), any adjustment in the salary 
of the postmaster, and clerical assistance, quarters, etc., provided in 
accordance with the class, would not be effective until the first day of 
the quarter next following the order of adjustment. See 66 MS. 
Comp. Dec. 380, and 21 Comp. Dec. 232. 


(B-74569) 


WITNESS FEES AND MILEAGE—APPROPRIATION CHARGEABLE— 
PROCEEDINGS UNDER NATIONAL LABOR RELATIONS ACT 


While fees and mileage for payment by the United States to witnesses appearing 
in the District Courts are generally chargeable to the appropriation item 
“Fees of Witnesses, Department of Justice,” such expenses incident to 
District Court proceedings for injunctive relief initiated and conducted by 
the National Labor Relations Board, through its attorneys, under its 
statutory authority, are chargeable to the Board’s appropriation for “Mis- 
cellaneous expenses” as an authorized and necessary expense. 


Comptroller General Warren to H. R. Glaser, National Labor Relations Board, 
April 8, 1948: 

I have your letter of March 15, 1948, requesting a decision as to 
whether you are authorized to certify for payment from the appropri- 
ations of the National Labor Relations Board two vouchers covering 
witness fees and mileage for persons—other than Government em- 
ployees—subpoenaed by and appearing before District Courts of the 
United States in actions in which the Board was involved. 
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Your letter refers to paragraphs (j) and (1) of section 10 of the 
National Labor Relations Act, as amended by the Labor Management 
Relations Act, 1947, 61 Stat. 149, authorizing officers or attorneys of 
the Board to petition, on its behalf, the appropriate District Court 
of the United States for injunctive relief with respect to certain 
alleged unfair labor practices. Also, you state that, in order for the 
Board properly to present its case to the court in such proceedings, 
it usually is necessary for the Board’s attorney to apply to the Clerk of 
the Court for the issuance of subpoenaes to witnesses compelling their 
attendance, but that, since the proceedings are brought on behalf of 
the Government by the Board and are conducted by attorneys for the 
Board and not by the United States Attorneys, the United States 
Attorneys for the districts where the proceedings have been instituted 
generally decline to certify vouchers directing the United States Mar- 
shals to pay witness fees and mileage to the persons appearing as 
witnesses before the courts pursuant to the subpoenaes. 

One of the vouchers transmitted with your letter, Form 30, N. L. 
R. B., PUBLIC VOUCHER FOR WITNESS FEES AND MILE- 
AGE, was submitted by Mr. Donald Dow in the amount of $16.40, 
covering the witness fee for two days at $1.50 per day, and mileage at 
$0.05 per mile for 268 miles incurred in traveling in connection with 
the matter of Douds v. Local 294, International Brotherhood of T eam- 
sters. The other voucher, Standard Form No. 1080-Rev, VOUCHER 
FOR TRANSFERS BETWEEN APPROPRIATIONS AND/OR 
FUNDS, in the amount of $16, is payable to Benjamin F. Ellis, United 
States Marshal, Montgomery, Alabama, as reimbursement for witness 
fees required by the court to be paid by the Marshal in the case of 
Barker v. Local 1796, United States Brotherhood of Carpenters and 
Joiners of America. 

In connection with the certification of the vouchers, you asked the 
following questions: 

(a) Is it proper for the Board's certifying officer to certify the attached wit- 
ness fee voucher to Donald Dow, the witness summoned by the Board to appear 


before a United States District Court in a proceeding under Seetion 10 (1) of 
the National Labor Relations Act? 

(b) If your opinion is in the affirmative, is voucher form 30, which was de- 
signed for the payment of witnesses appearing in proceedings before the Board, 
its member, agent or agency under authority of Section 11 (4) of the National 
Labor Relations Act, a proper form for paying the fees and mileage now in 
question? 

(c) Is it necessary to attach a copy of the Court’s subpena to the voucher 
when the Board’s attorney, having personal knowledge of the time of travel 
and attendance and the mileage traveled, administratively approves the voucher? 

(d) As an alternative to (a) above, is it proper to reimburse the accounts of 
the United States Marshal by voucher form 1080, Voucher for Transfers between 
Appropriations and/or Funds, for fees and mileage paid by the Marshal to wit- 
nesses Summoned at the request of the Board, when the Court insists that the 
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Marshal assume the responsibility for such payment? This situation occurred 
in the case of Barker vs. Local 1796. 


It appears that the primary question for consideration is whether 
the expenses covered by the vouchers properly are chargeable to the 
appropriation item “Fees of Witnesses, Department of Justice”—gen- 
erally available for such expenses—or whether the expenses are 
chargeable to an appropriation under the control of the National 
Labor Relations Board. In such connection the vouchers submitted 
do not indicate the administrative appropriation of the National 
Labor Relations Board proposed to be charged with the witness fees 
and mileage. 

The National Labor Relations Act, as amended, authorized the 
Board, under section 4 (a), 61 Stat. 139, to appoint such attorneys and 
such other employees as it may find necessary for the proper per- 
formance of its duties, and provides also that “Attorneys appointed 
under this section may, at the direction of the Board, appear for and 
represent the Board in any case in court.” The appropriation for 
the Board as contained in the National Labor Relations Board Appro- 
priation Act, 1948, 61 Stat. 276, provides, under the item “Miscel- 
laneous expenses,” “For necessary expenses, other than salaries, of the 
National Labor Relations Board in performing duties authorized by 
law.” The availability of a similar appropriation for the expenses 
of a court action initiated or defended by the National Labor Relations 


Board—as distinguished from an action initiated or defended by the 
Department of Justice—was considered in Office decision dated De- 
cember 4, 1939, B-7246, 19 Comp. Gen. 551, wherein it was held (quot- 
ing from the syllabus) : 


While the general rule is that expenses of all court actions under control of the 
Justice Department are chargeable to the appropriations of the Judiciary rather 
than to the appropriations of the administrative office involved, where a case is 
initiated or defended by the National Labor Relations Board, through its attor- 
neys, under its statutory authority, the expenses of the proceedings, including 
the fees of a special master when ordered by the court to be paid, may be paid 
from the Board’s appropriation as representing its “authorized and necessary 
expenditures.” 


Also, see 15 Comp. Gen. 81 and B-34946, June 9, 1943. 

Hence, under the foregoing rule, where it is necessary for the Board 
to petition the District Court of the United States for injunctive 
relief pursuant to the requirements of section 10 (j) or (1), supra, 
the expenses of the proceedings represent authorized and necessary 
expenditures of the Board and are chargeable to the Board’s appro- 
priation available “For necessary expenditures.” And, since the said 
expenses are payable from an appropriation of the National Labor 
Relations Board, they properly are for certification by an authorized 
certifying officer of said Agency. See B-51125, August 4, 1945. 
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Accordingly, and since the attached voucher stated in favor of 
Donald Dow represents fees and expenses incurred by a witness sum- 
moned to appear before a District Court of the United States in a 
proceedings in which the Board became involved pursuant to the 
provisions of law referred to above, and since the voucher has been 
approved by the Board’s attorney, the voucher, if otherwise correct, 
may be certified for payment from the appropriation of the Board 
under the miscellaneous expense item, supra. There is no requirement 
that a copy of the subpoena be attached to the voucher, and no ob- 
jection is perceived to the use of voucher Form 30 for the payment of 
witnesses appearing in court provided that the rates shown thereon 
are otherwise in order. 

With respect to your certification of the voucher, Form 1080, for- 
warded with your letter, covering reimbursement of the United States 
Marshal, Montgomery, Alabama, for fees paid by the Marshal to wit- 
nesses summoned to appear in a case being handled by an attorney of 
the National Labor Relations Board for the District Court of the 
United States at Montgomery, there is attached to the voucher a copy 
of a letter dated February 6, 1948, from the Administrative Assistant 
to the Attorney General to the United States Attorney at Montgomery, 
from which it appears that the presiding judge directed the payment 
of the witness fees to be made in advance and that, as a matter of con- 
venience, the Board requested the United States Marshal to pay such 
fees on a reimbursable basis. Since the case was conducted on be- 
half of the United States by attorneys of the Board under authority 
of the National Labor Relations Act, as amended, the witness fees are 
chargeable to the appropriation of the Board indicated above. <Ac- 
cordingly, the voucher, if otherwise correct, may be certified for pay 
ment from the said appropriation. 

The vouchers are returned herewith. 


(B-72073) 


COMPENSATION FOR NON-WORKDAYS WHILE IN TRAVEL STATUS— 
WAGE BOARD AND PER ANNUM EMPLOYEES 


Unless predicated upon the practice prevailing in private industry, Army Civilian 
Personnel Regulations are ineffective to authorize payment of compensation 
to per diem employees whose wages are fixed by wage boards or other wage- 
fixing authorities pursuant to the 40-hour week statute of March 28, 1934, for 
non-workdays while in a travel status at a temporary duty station when no 
work or travel is performed. 

Army Department per diem employees subject to the 40-hour week statute of 
March 28, 1934, whose wages are fixed by wage boards or other wage-fixing 
authorities would be entitled, upon the promulgation of otherwise proper 
administrative regulations, to overtime compensation for travel time on 
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non-workdays which, when added in an amount equal to a normal work- 
day to the time worked either at their official stations or while traveling, 
exceeds 40 hours per week, and the decisions of this Office prescribing straight- 
time compensation for such travel time no longer will be controlling. 

The overtime compensation authorized for per annum employees by the pro- 
visions of section 201 of the Federal Bmployees Pay Act of 1945 for all hours 
of employment in excess of 40 hours in any administrative workweek was 
not intended to include travel outside the basic workweek or the regularly 
ordered overtime hours. 


Comptroller General Warren to the Secretary of the Army, April 9, 1948: 

Reference is made to your letter of February 20, 1948, enclosing a 
copy of a letter dated February 4, 1948, from the Director of Civilian 
Personnel of your Department, written in reply to Office letter of Jan- 
uary 6, 1948, which requested information relative to the application 
of Department of the Army Civilian Personnel Regulation 80.3-8b(3) , 
dated October 6, 1944, to the payment of compensation to employees 
subject to the act of March 28, 1934, 48 Stat. 509, for non-workdays on 
which they were in a travel status but did not actually travel or per- 
form any services. In your letter you request a decision reviewing 
and clarifying the rules respecting the payment of travel time to Gov- 
ernment employees for the stated reason that rulings by the courts 
under parallel language of the Fair Labor Standards Act of 1938 
have not been evaluated in connection with interpreting Federal pay 
statutes. 

Civilian Personnel Regulation 80.3-8b(3), applicable to employees 
subject to the act of March 28, 1934, provides as follows: 

Time in a travel status on non-work days will provide a basis for payment 
of compensation at straight-time rates for so much of the period as is not in 
excess of the number of hours scheduled for regular work days. However, no 
part of such travel time will count toward completion of the regularly sched- 
uled 40-hour weekly tour. 

The letter from the Director of Civilian Personnel, referred to in 
your letter reporting upon the above-quoted regulation, states in per- 
tinent part as follows: 

So far as can be determined from a survey of correspondence files in this 
office, the Department has not been called upon to interpret the above-cited 
regulation on as broad a basis as is presented in your letter. Instances have 
arisen where the regulation has been applied to permit payment of salary for 
non-work days where an employee was in “travel status” but performed no 
actual travel or productive work. In each such case, however, there were 
involved additional facts which brought such non-work periods within the 
concept of “incidental waiting time” and compensable under settled decisions, 
such as 22 Comp. Gen. 636. 

For this reason, your letter requires that the question be considered for the 
first time in its broader aspect. After careful consideration of decisions per- 
tinent to the question, you are advised that the Department would, in the 
absence of contrary advice from your office, interpret the regulation in question 
as authorizing payment of straight-time salary to persons in official travel status 
for not to exceed the number of hours in their regular tour of duty for work 
days at their home station whether or not actual travel or productive work 


is performed. This view is based, not on any particular industrial practice 
which we have observed, but rather on the general effect of decisions of your 
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office, especially 14 Comp. Gen. 907 and later rulings which amplify or restrict 
the application of that decision. It should be understood, of course, that this 
view would hold only where the stay at the temporary duty station was re- 
quired by competent orders and not dictated by the employee’s preference or 
convenience. 

As you know, many of the decisions involving compensation for periods of 
travel time draw a distinction between personnel subject to the forty hour law 
of 1934 (section 23 of the act of 28 March 1934 (48 Stat. 522)) and those 
covered by other hours and overtime statutes. Earlier decisions on this point 
turned on a distinction between the words “labor”, “employment”, “‘duty status”, 
and “work” as used in those laws. This ground appears to have been mini- 
mized, if not abandoned, by such decisions as that in 24 Comp. Gen. 456 wherein 
it is held that the choice of terms in the governing statute may not be regarded 
as justifying payment of salary or wages for travel time in excess of what the 
employee would have received had he remained at his home station and per- 
formed actual work. In addition to this latter development, a new standard 
appears to have been established in 25 Comp. Gen. 121 (question 8 and answer 
thereto) based on whether the employee’s salary is fixed on a per diem or per 
annum basis. If this criterion is to govern the question, then it appears clear 
that the claims referred to in your letter should be allowed under the precedent 
established by 24 Comp. Gen. 11. In that decision a voucher proposing pay- 
ment of salary for at least one non-work day (Sunday, 27 February 1944) to a 
per diem employee who performed neither work nor travel on that day was 
approved for certification. F 

As previously stated, industrial practice has not been used to govern this 
question, primarily because of the extent to which decisions of your office have 
undertaken to decide the matter on the basis of Federal statute. In order to 
reply to your inquiry, however, an effort has been made to determine what 
industrial practices are in this area. No sources available to the Department 
provide an answer to the precise problem here under consideration. Neither 
union contracts nor rulings of the Wages and Hours Administrator indicate 
that waiting time over non-work days has become an issue in private employ- 
ment. The general question of “travel time” appears frequently in decisions, 
rulings, and contracts formulated under the Fair Labor Standards Act, but in 
each instance actual travel or work has been involved. Matters pertaining to 
non-work periods at the temporary work site appear not to have arisen in 
private employment or, if they have, they are determined through informal 
agreements between employer and employee. 

The Department does not necessarily agree that the above is the most de- 
sirable answer to the question presented, particularly in view of the fact that 
a contrary conclusion must be reached under controlling decisions involving 
per annum employees. Nor would we insist that it is correct beyond doubt. 
It merely appears to follow from the decisions cited, especially if they be 
applied in the light of the Supreme Court’s decisions under the Fair Labor 
Standards Act to the effect that time which is under the “control” of the em- 
ployer is compensable. In many instances which would arise under questions 
similar to that presented in your letter, the employee’s time on non-work days 
may be available to spend in personal pursuits and amusements. But it must 
be admitted that this is not wholly a free choice because the orders of his em- 
ployer have placed him at a location which is different from that of his normal 
personal activities. 

Practices under the Fair Labor Standards Act do reveal one sharp variation 
from Federal practice, however, in the computation of pay resulting from the 
inclusion of travel time as “time worked.” Under rulings of the Wages and 
Hours Administrator, periods of extended travel (in excess of a work day) 
including travel on an otherwise non-work day are credited in the same manner 
as is prescribed in your decisions—in an amount equal to the length of a normal 
work day. But no distinction is made as to whether this travel is to be com- 
pensated for at straight-time or overtime rates. It is merely added to time 
worked either at the home station or while in travel status and the total hours 
thus credited are paid for according to the formula prescribed by the Act, that 
is, forty hours at straight time and any additional hours at premium rates. 
In this manner, continuous travel on Saturday or Sunday if performed in 
addition to the regular forty-hour tour of duty would be compensable at over- 
time rates under the Fair Labor Standards Act, at straight-time rates under 
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the 1934 wage board law (14 Comp. Gen. 907) and without compensation if 
the employee is paid an annual salary under the Federal Employees Pay Act of 
1945, as amended (25 Comp. Gen. 317, question 5 and answer thereto). 

The above discrepancy in treatment cannot be said to stem from any sub- 
stantial difference in statutory language since the same term is used in the two 
acts at the extreme ends of the contrasting rules noted above. The Fair Labor 
Standards Act prescribes overtime rates at time and one half “for * * * 
employment in excess of [forty hours per week] * * *” while the Federal 
Employees Pay Act of 1945, as amended, establishes a policy of overtime pay 
“for all hours of employment, officially ordered or. approved, in excess of forty 
hours in any administrative work week.” Nor does it appear proper to draw 
any distinction based on time period used as the basis of payment. Under 
language substantially similar to that of the Federal Employees Pay Act, as 
above noted, the Supreme Court of the United States has held that employment 
on a weekly salary basis, as contracted with the more usual hourly wage rate, 
does not justify a difference in overtime pay practices under the Fair Labor 
Standards Act. Overnight Motor Transportation Co. v. Missel, 316 U. S. 572. 
That Court has also applied the same general principle in Townsley v. U. S., 
323 U. S. 557, with respect to overtime in construing the provisions of the forty 
hour law of 1934. 

It has been recognized that the wage structure of per diem em- 
ployees of the Department of the Army subject to the act of March 
28, 1934, whose wages are fixed by wage boards or other wage-fixing 
authorities is predicated upon the wage rates prevailing for similar 
kinds of employment in the same locality, with the result that many 
of the wage practices in private industry have been adopted for that 
class of employees. In view of the variance between the policy re- 
specting the payment for travel time in private industry under the 
Fair Labor Standards Act of 1938, 52 Stat. 1060, as reflected in the 
letter of the Director of Civilian Personnel, quoted above, and the 
practice with respect to Government employees under statutes as 
applied in rulings of this Office, a reconsideration of the matter of 
payment of compensation for travel time appears warranted. 

The methods and basis for the payment of travel time to Govern- 
ment employees as set forth in rulings of this Office are fully described 
in the letter from the Director of Civilian Personnel and need not, 
therefore, be restated here. However, it is for noting that those de- 
cisions in respect of the compensation payable to employees subject 
to the act of March 28, 1934 (“wage board” employees), while in a 
travel status, have involved actual travel or incidental waiting time 
as distinguished for a mere travel status on non-workdays when 
no travel or work is performed. The decision of June 17, 1944, 24 
Comp. Gen. 11, authorizing the payment of straight-time compensa- 
tion to an employee in a travel status on non-workdays when no work or 
travel was performed involved the basic and overtime compensation 
payable under the War Overtime Pay Act of 1943, 57 Stat. 75, to an em- 
ployee appointed on a “when actually employed” basis and was not 
intended to be applicable to employees subject to the act of March 
28, 1934. Of course, that decision was not controlling after expira- 
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tion of the War Overtime Pay Act of 1943, and was, in fact, nullified 
by the ruling in 25 Comp. Gen. 121, at page 130, question 9 and answer 
thereto. 

While not expressly stated in the said decisions dealing with the 
payment of travel time to “wage board” employees it is the view 
of this Office that an employee in a travel status at a temporary duty 
station when he performs no work or travel is in a different category 
from that of an employee who does perform travel or work on those 
days. The employee in the former case is free to engage in personal 
activities without any interference from his employer in much the 
same manner as though he were at his official station, whereas ‘the 
employee in the latter case is not so situated. Hence, it has been con- 
cluded that Civilian Personal Regulation 80.3-8b (3), in the absence 
of any indication that same was predicated upon the practice in private 
industry, is ineffective to authorize compensation to an employee in 
a travel status on non-workdays when no travel or work is performed 
and claims of employees of your Department for compensation under 
similar circumstances have been or will be disallowed accordingly. 

The compensation heretofore payable to per diem “wage board” 
employees for travel time has been authorized upon a straight-time 
basis primarily because it was not considered that an employee per- 
forming travel after completion of a 40-hour workweek was engaged 
in labor to the extent of being entitled to overtime compensation 
therefor under the act of March 28, 1934. However, in the light of 
the practice now prevailing under the Fair Labor Standards Act of 
1938, as set forth in the letter of the Director of Civilian Personnel, 
supra, indicating that travel time in an amount equal to the length 
of the normal workday is added to time worked either at the home 
station of an employee or while traveling and that any hours in 
excess of 40 per week are compensated for at premium rates, no 
cogent reason appears why the same practice may not be adopted 
by your Department. 

Accordingly, upon the promulgation of otherwise proper admin- 
istrative regulations authorizing overtime compensation to “wage 
board” employees for travel time in excess of 40 hours per week to 
the extent indicated above, the decisions of this Office prescribing 
straight-time compensation for such travel will no longer be 
controlling. 

Referring to additional compensation for travel time for per 
annum employees under the Federal Employees Pay Act of 1945, 59 
Stat. 295, it was held in the decision of July 28, 1945, 25 Comp. Gen. 
121, pages 129-130, that such employees were not entitled to additional 
compensation for travel on non-workdays since “It is not believed 
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that the Congress intended the new pay statute to be so administered 
as to cause the statutory limitation upon the annual basic salary rate, 
plus regular overtime compensation during any week, to be exceeded 
by authorizing payment of any additional compensation solely because 
of official travel outside of the basic workweek plus the period of 
regularly ordered overtime.” 

While the major pay differences existing between per diem and per 
annum employees have been eliminated by the Federal Employees Pay 
Acts of 1945, 59 Stat. 295, and 1946, 60 Stat. 216—such statutes indi- 
cating a legislative policy that those classes of employees be considered 
upon the same plane—the fact remains that in all instances the benefits 
extended to per annum employees have been specifically authorized by 
the Congress. That has not been the rule with respect to “wage 
board” employees, there having been recognized the general authority 
of wage boards or other wage-fixing authorities to grant pay benefits 
to this class of employees such as night differential, premium pay for 
holiday work, etc., to accord with the prevailing practice in private 
industry without any specific statutory authority in that respect. 

The court cases cited in the last paragraph of the letter from 
the Director of Civilian Personnel involve questions as to whether 
employees receiving compensation on a weekly or monthly basis but 
otherwise subject to the act of March 28, 1934, or the Fair Labor 
Standards Act of 1938, are entitled to overtime compensation upon 
the same basis as per diem or hourly employees; consequently, said 
decisions do not constitute precedents for the payment of overtime 
compensation to per annum employees for travel time under the Fed- 
eral Employees Pay Act of 1945, for travel performed on non- 
workdays. 

Hence, this Office is still of the view that the overtime compensation 
authorized to per annum employees by the Federal Employees Pay 
Act of 1945, was not intended to include travel outside the basic 
workweek and the regularly ordered overtime hours. 


(B-73212) 


TRANSPORTATION OF DEPENDENTS AND HOUSEHOLD EFFECTS— 
TRANSFER FOR PERMANENT DUTY WHILE AT TEMPORARY DUTY 
STATION 


In the case of a Postal Service employee who, while at a temporary duty station 
for training as a post office inspector, is transferred for permanent duty to 
that station or to one other than his original station, transportation of 
dependents and household effects from the old to the new permanent station 
may be authorized under section 1 (a) of the administrative expense statute 
of August 2, 1946, and Executive Order No. 9805 promulgated thereunder, 
in the order directing the travel or, if no travel be involved, in the order 
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directing the transfer—provided the authorization be issued prior to the 
effective date of the transfer. 


Comptroller General Warren to the Postmaster General, April 9, 1948: 


‘ There has been considered your letter of January 27, 1948, reference 
3, as follows: 


The following information is submitted for your consideration and decision. 

Appointments as post office inspector are given to selected employees in other 
branches of the Postal Service on a trial basis of six months, which may be 
extended to not exceed one year. Such appointments are usually made at the 
place where the applicant is then employed and where he receives his initial 
instructions and equipment. The inspector is thereafter transferred to some 
other point for field training. If he successfully completes his trial period 
and receives a permanent appointment, he may or may not remain at the point 
where he completed his training. 

Section 1, Public Law 600 (79th Congress—2nd Session), authorizes the payment 
of the transportation expenses of the employee, his family, and his household 
effects on transfer from one official station to another for permanent duty, pro- 
vided that the transfer is not made primarily for the convenience or benefit of 
the employee or at his request. In accordance with this law, and for the protec- 
tion of the employee’s rights thereunder, the practice has been followed of author- 
izing such expenses in the order directing each transfer. A newly-appointed 
inspector is, however, instructed that under no circumstances shall he move his 
family or household effects until he has successfully completed his probationary 
period. In view of this administrative restriction, the inclusion of the authoriza- 
tion for payment of moving expenses in the transfer order is considered 
unnecessary. 

It is desired to emphasize that at the time a trainee is transferred for field 
training, it is not known whether he will receive a permanent appointment, nor is 
it known at that time where he will be employed permanently if he successfully 
completes the trial period. The order directing the transfer for training purposes 
could be worded to show that it was for temporary employment. If he later re- 
ceived a permanent appointment, a subsequent order could then be issued trans- 
ferring him for permanent duty and authorizing the payment of the expenses of 
transportation of his family and household effects. It is believed that this would 
be in compliance with Public Law 600, which provides for payment of such ex- 
penses where the transfer is made for permanent duty. 

Example: An inspector is initially appointed at New Orleans, Louisiana, his 
residence and place of employment. He is later transferred to St. Louis, Mis- 
souri, for field training. After successfully completing his probationary period 
he receives a permanent appointment and is transferred to St. Paul, Minnesota, 
for permanent duty. 

Question 1. If the order transferring him from New Orleans to St. Louis 
stated that the transfer was for temporary duty and the order transferring him 
from St. Louis to St. Paul stated that the transfer was for permanent duty, 
could the latter order authorize the payment of transportation expenses of his 
family and household effects from New Orleans to St. Paul? 

QUESTION 2. At the time of receiving a permanent appointment if it was de- 
cided that he should remain at St. Louis for permanent duty, could an order then 
be issued authorizing the payment of transportation expenses of his family and 
household effects from New Orleans to St. Louis? 

Question 3. If the order transferring him to St. Louis specifies temporary duty, 
would it be necessary to also authorize therein the payment of the employee’s own 
transportation expenses since the transfer is not for permanent duty under the 
provisions of Public Law 600? 


It is assumed that so far as it pertains to expenses of transfer of 
station the example presented in your letter relates to the case of an 
employee “transferred from one official station to another * * * 
for permanent duty” within the meaning of that term as used in sec- 
tion 1 (a) of the act of August 2, 1946, Public Law 600, 60 Stat. 806—as 
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distinguished from an original appointment—and the conclusions 
stated herein are predicated upon that basis. 

Executive Order 9805, dated November 25, 1946, promulgated by 
the President pursuant to the authority conferred upon him by section 
1 (a) of Public Law 600, supra, provides, inter alia, that upon transfer 
of an employee from one official station to another for permanent duty 
the expenses of travel for himself and the expenses of transportation 
of his immediate family and household effects shall be allowed and 
paid from Government funds “when authorized, in the order directing 
the travel.” [Italicssupplied.] In construing that restriction, it was 
held in decision of November 24, 1947, B~70535, 27 Comp. Gen. 294, 
that where an employee already is at his new headquarters performing 
temporary duty at the time his transfer of station is ordered the trans- 
portation of his dependents and household effects may be authorized 
in the order directing the transfer of official station even though no 
travel on the part of the employee is involved in the transfer. Also, 
see 27 Comp. Gen. 97, covering generally the same point. 

Where an employee in the Postal Service reports to a temporary post 
of duty for field training as a post office inspector with the expectation 
that if he successfully completes the training or trial period he will 
receive a permanent appointment to such position at the same place 
where he is performing temporary duty or some other location, no 
permanent transfer of duty stafion within the meaning of the act or 
Executive order is involved and no authorization for transfer of his 
dependents and household effects is for consideration at that time. 
However, if at the date his appointment as a post office inspector is 
made permanent it be desired to transfer the employee from his old 
official station to a new official station—located at the place where he is 
on temporary duty or some other location—for permanent duty, it 
would be proper to include an authorization for transportation of his 
dependents and household effects at Government expense from his old 
to his new permanent headquarters in the order directing the travel 
or, if no travel of the employee be involved, in the order directing the 
transfer. Accordingly, question 1 is answered in the affirmative. 
Question 2 also is answered in the affirmative with the caution that 
the authorization for the involved expenses must be issued prior to the 
time the employee’s transfer of station becomes effective. 27 Comp. 
Gen. 128; id. 294, 296. 

With respect to your final question, you are advised that while Public 
Law 600 is not applicable to such travel paragraph 5 ‘of the Stand- 
ardized Government Travel Regulations provides that all travel per- 
formed under those regulations “shall be either authorized or approved 
in writing” by the head of the department or independent establish- 
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ment concerned, or by an official to whom such authority has been 
properly delegated. The question is answered accordingly. 


(B-73902) 


CONTRACT-INCREASED COSTS DUE TO SHORTAGE OF SUPPLY; 
DEBARMENT OF BIDDERS 


Under the provisions of the standard form of Government supply contracts 
whereby contractors are excused from liability for damages for failure to 
make deliveries when due to “unforeseeable causes * * * including but 
not restricted to acts of God or of the public enemy, acts of the Government, 
fires, floods,” etc., the mere happening of the act or event enumerated may not 
be regarded, ipso facto, as excusing the contractor, unless it first be con- 
sidered whether such event or cause was so abnormal, extraordinary or 
unusual, as to render it unforeseeable. 

A proposed statement to all ordering activities and contractors of petroleum 
products that failure to deliver in accordance with the contract terms by 
reason of the existing shortage of supply would excuse performance under 
the contract Standard Default Clause may not be regarded as a basis for 
excusing the contractors, upon default, from liability for excess costs under 
said contract default clause on account of purchases in the open market of 
otherwise available petroleum products. 

A proposed statement to all ordering activities and suppliers of petroleum 
products under standard Government supply contracts to the effect that 
failure to make deliveries where supplies are available but which are 
allocated pursuant to a voluntary plan of allocation or priority, or by a 
plan of distribution without discrimination between like classes of users, 
may not be regarded as a basis for relieving defaulting contractors of liabil- 
ity for excess costs occasioned the Government in making purchases in the 
open market. 

In view of the long established rule that the low bid of a responsible bidder may 
not be rejected merely because the bidder has defaulted under a prior 
similar contract, a proposed statement to all ordering activities and suppliers 
of petroleum products under standard Government supply contracts that, in 
general, a record of inexcusable default will be regarded as establishing a 
bidder as not responsible is objectionable. 


Comptroller General Warren to the Secretary of the Treasury, April 9, 1948: 

There has been considered your letter of February 20, 1948, setting 
forth certain factual situations which have arisen in connection with 
various indefinite quantity term contracts entered into by the Bureau 
of Federal Supply for furnishing gasoline, fuel oil and other petro- 
leum products for use by Government agencies in the continental 
United States, excluding Alaska and the District of Columbia, and 
setting forth also a Statement of Principles proposed to be issued to 
all ordering activities and to all contractors outlining the action to 
be taken under the provisions of the pertinent contracts in the event 
of default in delivery of such products by any such contractor. You 
request my approval of the issuance of said Statement of Principles. 

It is stated in your letter that there are approximately 424 such 
contracts in effect at the present time; that said contracts are let to 
the lowest responsible bidder after advertising, are for specific periods, 
usually six months, and cover specified zones; that recently invitations 
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have, in many cases, elicited only one bid or none at all; and that in 
the opinion of the Department such situations have arisen from a 
wide-spread uncertainty as to the meaning and application in the 
existing situation in the oil industry of the Standard Government 
Default Clause contained in such contracts. In this connection it is 
set forth that as long ago as last summer a serious shortage of petro- 
leum products was predicted by qualified Government and private 
economists; that the contracts now in effect were virtually all awarded 
subsequent to such time; that in December the ordering activities began 
to encounter difficulties in obtaining delivery under said contracts and 
that these difficulties have increased steadily to the present time. It 
is stated that under date of December 23, 1947, the Bureau issued a 
circular letter to ordering activities instructing them how to terminate 
a contractor’s right to proceed and how to make purchases against his 
account in the event of default. It is reported that since that time. 
in many instances, ordering activities have placed contractors in 
default and have made purchases against their accounts in the open 
market but that purchases by the Government in the open market 
against a contractor’s account do not constitute a deterrent to default 
when the contractor can sell oil at a price in excess of the price gen- 
erally prevailing in the open market. Also, it is stated that suppliers 
are aware that defaults are often made up out of Navy or other Gov- 
ernment stocks so that the additional cost, if any, chargeable to the 
defaulting contractor may be quite small; that, under the circum- 
stances, the risk of being classed as irresponsible when bidding on 
future Government business may be the only effective sanction to 
secure performance of contracts but that it is effective only if the 
contractor knows what standards of performance are adequate. 

The contract provision in question—reported to be included in the 
several contracts involved—authorizes the Government, in the event 
of the refusal or failure of the contractor to make deliveries within 
the time specified, to terminate the contractor’s right to proceed and 
to purchase similar materials or supplies in the open market charging 
any excess costs occasioned thereby to the contractor subject, however, 
to the following express proviso: 

Provided, That the contractor shall not be charged with any excess cost occa- 
sioned the Government by the purchase of materials or supplies in the open market 
or under other contracts when the delay of the contractor in making deliveries 
is due to unforeseeable causes beyond the control and without the fault or neg- 
ligence of the contractor, including but not restricted to acts of God or of the 
public enemy, acts of the Government, fires, floods, epidemics, quarantine restric- 
tions, strikes, freight embargoes, unusually severe weather, and delays of a 


subcontractor due to such causes unless the contracting officer shall determine 


that the materials or supplies to be furnished under the subcontract are pro- 
curable in the open market * * *, 
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The referred-to instructions issued to ordering officers under date 
of December 23, 1947, provide, so far as appears material here, that, 
in recognition of the shortage of gasoline and fuel oils throughout the 
entire industry, every consideration should be given to a contractor 
to afford him the opportunity to make delivery under any purchase 
order before declaring such contractor in default and to that end said 
instructions recommended that upon the refusal or failure of any con- 
tractor to make delivery under a purchase order, a written notice be 
forwarded to the contractor stating that unless the delayed delivery 
be made within 48 hours from the date of said notice in the case of 
tank-wagon delivery, or shipment be made from the bulk plant within 
48 hours in the case of tank-car and transport-truck delivery, the right 
to proceed under the purchase order would be terminated. Also, said 
instructions urged that, in further cooperation with contractors, each 
ordering agency not order more gasoline or fuel oil than actually would 
be needed at any given time plus a safe margin for reserve and urged 
further that the margin for reserve be as conservatively low as would 
be consistent with safety. 

The statement now proposed to be issued to all ordering activities 
and contractors is as follows: 


1. If the evidence establishes that a contractor reasonably anticipated at the 
time of bidding that he would be able to perform, and if he establishes that he 
made every effort to perform, but was frustrated by the existing shortage which 
made it physically impossible for him to obtain supplies, an adequate excuse for 
failure to perform is shown under the default clause, and the excess cost of open 
market purchases is not required to be charged against the contractor’s account. 

2. If a contractor conforms to a voluntary plan of allocation or priority in effect 
in the zone where he operates, put in effect to assure a fair distribution of avail- 
able supplies and to meet the requirements of preferred classes of users such as 
hospitals, schools, and homes, such conformity will excuse a failure to supply 
Government requirements in full, so long as they are supplied in accordance with 
the plan in effect in that region. 

8. If no voluntary plan of allocation or priority is in effect, a contractor will not 
be deemed to be in default if he does not discriminate between Government com- 
mitments and private commitments with respect to like classes of users, for 
example as between a Government hospital and a privately operated hospital, 
and if he makes available to the Government a portion of the supply available 
to him which is fair and equitable in the light of all his commitments. 

4. Inability, failure, or refusal to perform caused primarily by an increase in 
the cost of the product to the contractor will not be regarded as excusable under 
the default clause, since all contracts now in effect were entered into subsequent 
to your decision B-59792, of July 8, 1947, which laid down the rule that facts of 
this character were not regarded as excusable causes. 

5. If any contractor commits a default which is not excusable according to 
the foregoing principles, his default will be taken into consideration in determin- 
ing his status as a responsible bidder when future Government contracts are 
awarded. In general, a record of inexcusable default will be regarded as estab- 
lishing that a bidder is not responsible. It is therefore important for contractors 
to preserve and submit evidence to establish that any failure to perform was 
excusable, whether or not there are any excess costs to be charged to the 
contractors’ account. 


It is to be understood at the outset that the application of the 
excusable causes enumerated in the contract provision in question is 
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dependent upon the factual situation present in a given case. That is 
to say, it is well established that the mere happening of an event or 
cause enumerated in the contract may not be regarded, ipso facto, as 
excusing the contractor, but there is first for consideration whether 
such event or cause was so abnormal, extraordinary or unusual, as to 
render it unforeseeable. See 23 Comp. Gen. 25; United States v. 
Brooks-Callaway Company, 318 U. S. 120. Thus, aside from any 
consideration of the specific principles set forth in your letter, serious 
doubt would appear to exist as to the propriety of issuing to con- 
tractors, generally, a Statement of Principles outlining factual situa- 
tions which would be considered as excusing delay or default under 
contracts with the United States as is here proposed. Moreover, for 
the reasons hereinafter set forth the circumstances outlined in said 
statement would not appear to constitute excusable causes within the 
meaning of that term as contained in the referred-to Standard 
Government Default Clause. 

It is a well settled rule of law that if a party by a contract charges 
himself with a lawful obligation possible to be performed he must make 
it good unless its performance is rendered impossible by an act of God, 
the law or the other party, or is excused under the terms of the contract. 
And it consistently has been held that where supplies are readily pro- 
curable from other sources, the fact that causes which otherwise might 
be deemed to excuse performance interfere with or even prevent per- 
formance by a contractor will not excuse performance by such con- 
tractor or relieve him from liability for any excess costs occasioned the 
Government in the procurement thereof. 16 Comp. Gen. 983; 18 ébid. 
174; 19 ibid. 965 ; 22 ibid. 937; Sunseri v. Garcia & Maggini Company, 
298 P.249. Clearly, on the basis of the foregoing authority the factual 
situation described in paragraph 1 of said statement, i. e., failure to 
deliver by reason of existing shortage of supply, but where supplies are 
otherwise available in the open market, could not be viewed as 
excusable under the pertinent contract provision. 

Furthermore, the law, as above stated, with respect to the sanctity 
of contracts would appear, a fortiori, to prohibit excusing a contractor 
for failure to deliver where admittedly supplies are available but 
such supplies are allocated pursuant to a voluntary plan of alloca- 
tion or priority in effect in the zone in which it operates or, if no such 
voluntary plan of allocation or priority is in effect, by the distribution 
by a contractor of its supplies with respect to like classes of users with- 
out discrimination, as appears to be included in paragraphs 2 and 3 
of said statement. 

In view of the language of paragraph 4 of the statement discussion 
thereof appears unnecessary. 
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Paragraph 5 of the statement provides that a default by a contractor 
not found to be excusable according to the announced principles will 
be taken into consideration in determining the contractor’s status as a 
responsible bidder when future Government contracts are awarded 
and that, in general, a record of inexcusable default will be regarded 
as establishing that a bidder is not responsible. 

While it is recognized, of course, that there may be cases in which 
the prior default of a bidder properly may and should be considered 
in connection with the award of future Government contracts and that 
in some such cases the circumstances may justify the actual debar- 
ment of a defaulting bidder as irresponsible, it long has been held 
that the low bid of a responsible bidder may not be rejected merely 
because such bidder has defaulted under a prior similar contract. 
15 Comp. Gen. 149 ; B-69641, dated November 17, 1947 ; B~70156, dated 
October 22, 1947. Thus, while it may well be that the factual situa- 
tions described in the referred-to statement could not be viewed as 
excusing performance under an existing contract, nevertheless such 
facts obviously could and presumably would—assuming the contrac- 
tor to be otherwise responsible—militate against a determination that. 
a default by the contractor under such circumstances would consti- 
tute a bar to the consideration of future bids submitted by it for fur- 
nishing supplies to the Government. 

Upon the basis of the foregoing, it would appear that the matters 


contained in the proposed statement legally are objectionable or are 

not for general application and, accordingly, I am unable to approve 
. t 

the issuance thereof. tn 


(B-75040) 


TYPEWRITERS—PURCHASE PRICE LIMITATIONS— 
EXTRA KEY MACHINES 


If it be administratively determined that the special typewriting needs of an 
agency require the use of more than the maximum number of characters (84) 
which are available on a standard typewriter, or which can be made avail- 
able thereon by the attachment of one or two extra keys without the neces- 
sity of substantially rebuilding the machine, such extra-character ma- 
chines are not to be considered as “standard” machines which are required 
to be purchased at prices not in excess of those prescribed by the Treasury 
and Post Office Departments Appropriation Act, 1948. 


Comptroller General Warren to R. M. Brennan, Purchasing Officer, District of 
Columbia, April 12, 1948: 

Reference is made to your letter of April 1, 1948, regarding the 
proposed purchase of 10 typewriters for the Public Library of the 
District of Columbia at a price in excess of the statutory limitation 
fixed by the Treasury and Post Office Departments Appropriation 
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Act for the fiscal year 1948 on the price payable by any agency of 
the Government for standard typewriters. 

You state in your letter that the Public Library is in urgent need 
of 10 typewriters for use in cataloging; that a special library card 
attachment is necessary on the platens of the machines; and that 
special characters and diacritical marks for typing in foreign lan- 
guages are required, necessitating an extra size keyboard with 46 
rather than the usual 42 keys. It appears from your letter that bid 
invitations embodying the above-mentioned special requirements were 
issued, in response to which three bids have been received ranging 
from $113.75 to $145.50 per machine, approximately $29 to $60 in 
excess of the statutory price limitation for a comparable standard 
typewriter. You state also that the lowest bid is conditioned upon 
a ruling by the Comptroller General of the United States that the 
above-mentioned statutory price limitation is not applicable to the 
proposed purchase. It is stated further that the local representative 
of the low bidder has informed you that the typewriters required 
would have to be manufactured specially at the factory. 

In view of the foregoing you request my decision as to whether 
acceptance of the lowest bid received for furnishing these typewriters 
would be in contravention of the statutory price limitation mentioned. 

The Treasury and Post Office Departments Appropriation Act, 1948, 
approved July 1, 1947, 61 Stat. 224, provides, in pertinent part, as 
follows: 

No part of any money appropriated by this or any other Act shall be used 
during the fiscal year 1948 for the. purchase, within the continental limits of 
the United States, of any standard typewriting machines (except bookkeeping, 
billing, and electric machines) at a price in excess of the following * * 
The act continues with a list of prices for various sizes of typewriters, 
and, as hereinbefore stated, the maximum price payable for the par- 
ticular size machines here under consideration is some $29 less than the 
lowest bid received. 

The inhibition in the foregoing statute is against the payment of 
prices in excess of those specified for the various standard typewriting 
machines therein described. There is no prohibition against the 
purchase of non-standard machines if the needs of the Government 
cannot be filled otherwise. In this connection, it has been held that 
the test of the necessity for a non-standard machine is whether a 
standard typewriter will perform the work to be done. See 4 Comp. 
Gen. 1045; 5 id. 900; 16 id. 70. 

So far as concerns the typewriters now proposed to be purchased it 
appears that they differ from a standard machine in having a special 
holder for library cards attached to the platens, and in having 46 keys 
and 92 characters, rather than the usual 42 keys and 84 characters. A 
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special holder for library cards could undoubtedly be attached to a 
standard machine, and it seems evident that such an attachment 
would not so materially alter the machine as to remove it from the 
category of “standard” machines. However, there are only 42 keys 
and 84 characters available for use on “standard” typewriters, and it is 
understood that while one or two keys may be added to the keyboard 
of a standard typewriter without too great difficulty, the addition of 
four extra keys would require a substantial rebuilding of the type- 
writer. It would appear, therefore, that a typewriter with 46 keys 
properly should not be considered a “standard” machine. 

Consequently, if it be administratively determined that the special 
needs of the Public Library in cataloging work require the use of 
more than the number of characters which are available on a standard 
typewriter, or which can be made available thereon by the attachment 
of one or two extra keys without the necessity of rebuilding the ma- 
chine, your are advised that the above-quoted provisions of the Treas- 
ury and Post Office Departments Appropriation Act, 1948, supra, 
would not prohibit the purchase of machines with the required number 
of characters at prices in excess of those prescribed in said act. 


(B-75014) 


EXPENSES OF ATTENDANCE AT INTERNATIONAL CONGRESS ON 
LARGE DAMS—APPROPRIATION LIMITATION APPLICABILITY 


The expenses of attendance of Bureau of Reclamation personnel at the Interna- 
tional Congress on Large Dams—composed of representatives, both private 
and governmental, of the engineering profession in various countries—be- 
ing within the purview of section 8 of the act of June 26, 1912, prohibiting 
the expenditure of funds for attendance at meetings, etc., may not be 
charged to appropriations of the Bureau without regard to the expense limi- 
tation prescribed in section 4 of the Interior Department Appropriation Act, 
1948, overcoming the prohibition of the 1912 act and making funds avail- 
able, to a limited extent, for expenses of attendance at meetings, etc. 


Comptroller General Warren to the Secretary of the Interior, April 13, 1948: 

There has been considered your letter of March 29, 1948, requesting 
a decision as to the propriety of the payment, from funds appro- 
priated for the Department of the Interior, of expenses of certain em- 
ployees of the Bureau of Reclamation incident to their attendance at 
the Internation] Congress on Large Dams which, it is stated, is to be 
held at Stockholm, Sweden, in June of this year. Particularly, your 
request for decision is directed to the question whether such expenses 
fall within the purview of, and are subject to the limitation prescribed 
in, section 4 of the Interior Department Appropriation Act, 1948, ap- 
proved July 25, 1947, 61 Stat. 460, 491, which provides, in pertinent 
part, as follows: 
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Sec. 4. Appropriations herein made for the following bureaus and offices shall 
be available for expenses of attendance of officers and employees at meetings or 
conventions of members of societies or associations concerned with their work in 
not to exceed the amounts indicated * * * Bureau of Reclamation, 
$6,000 * * *, 

Or whether they are expenses which are not covered by and are not 
limited by said provision. 

It appears that the specific provisions of section 4, quoted above, 
were enacted to overcome the prohibitions appearing in section 8 of the 
act of June 26, 1912, 37 Stat. 184, and Joint Resolution dated February 
2, 1935, 49 Stat. 19, which respectively provide: 

Sec. 8. No money appropriated by this or any other Act shall be expended for 
membership fees or dues of any officer or employee of the United States or of the 
District of Columbia in any society or association or for expenses of attendance 
of any person at any meeting or convention of members of any society or associa- 
tion, unless such fees, dues, or expenses are authorized to be paid by specific 


appropriations for such purposes or are provided for in express terms in some 
general appropriation. 

That, unless specifically provided by law, no moneys from funds appropriated 
for any purpose shall be used for the purpose of lodging, feeding, conveying, or 
furnishing transportation to, any conventions or other form of assemblage or 
gathering to be held in the District of Columbia or elsewhere. This section shall 
not be construed to prohibit the payment of expenses of any officer or employee 
of the Government in the discharge of his official duties. 


With respect to the composition of the International Congress on 
Large Dams, it is stated in your letter, as follows: 

The constituent members of the International Congress are the national com- 
mittees of some score of countries. The American Committee (the United States 
Committee on Large Dams) is a privately financed body representative of the 
engineering profession in this country, its members being appointed for their 
prominence in this field. Other national committees are similarly representative 


of the profession in these countries including, in many cases, representatives 
of Government agencies engaged in engineering work. 


The view is expressed in your letter that there is doubt that the 
International Congress on Large Dams is a “meeting or convention of 
members of any society or association” within the meaning of that 
phrase as used in the 1912 statute, and that attendance thereat is within 
the exception provided in the 1935 statute, supra. Relative thereto, 
attention is invited by you to Office decision of April 17, 1926 (5 Comp. 
Gen. 834), wherein this Office advised the Chairman, Federal Power 
Commission, that, if attendance of personnel of the Commission at 
the World Power Conference in Switzerland was “in furtherance of’ 
authorized activities” of the Commission, the act of June 26, 1912, 
supra, was not an impediment to the payment of their expenses since 
it appeared from the facts of record that the conference was “not a 
meeting or convention of the members of any society or association” 
but was “an international conference to be attended by representatives 
of various Governments.” 

Also, it is stated that, even if the International Congress on Large 
Dams should, unlike the World Power Conference, be considered a 
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meeting or convention of members of a society or association, it still 
is believed that payment of the expenses of attendance at the conference 
is not prohibited by the aforesaid acts in view of Office decision dated 
July 238, 1946 (26 Comp. Gen. 53), concerning certain proposed ex- 
penditures of the Southwestern Power Administration of your De- 
partment. In such connection, reference is made to a statement in 
the referred-to decision to the effect that the primary object of the 
Congress in enacting the statutes in question “was to prohibit the use 
of public funds where the meeting or conference is for the purpose of 
transacting the business or affairs of the association, the officer or 
employee—rather than the agency under which he is employed—being 
the principal recipient of the benefits accruing from such attendance.” 
It is pointed out that several of the matters which will be discussed at 
the scheduled meeting of the International Congress are of interest to 
the Bureau of Reclamation and that benefits may accrue to the Bureau 
as a result of the attendance of its representatives at such meeting. 

With reference to the aforesaid contentions, it appears that the 
scheduled International Congress is not a meeting or conference of 
representatives of various countries as was the factual situation in 
5 Comp. Gen. 834, supra. Rather, as is seen from the above-quoted 
excerpt from your letter, the members of the International Congress 
are the international committees of several countries—the American 
Committee being a privately financed body representative of the engi- 
neering profession in this country, and that other international com- 
mittees similarly are representative of the profession in their countries 
and include, in many cases, representatives of Government agencies 
engaged in engineering work. The mere fact that some members of 
the international committees of countries are employees of their gov- 
ernments affords no basis for holding, upon the basis of 5 Comp. Gen. 
834, supra, that the scheduled Congress is not a meeting of a society 
or association, the expenses of attendance at which are prohibited by 
the terms of the 1912 act unless otherwise specifically appropriated 
for by law. 

Moreover, the fact that some of the matters to be discussed at the 
scheduled meeting of the Congress may be of interest to the Bureau 
of Reclamation or that the Bureau possibly may be the primary bene- 
ficiary of such discussions—rather than the individual employees at- 
tending the Congress—does not warrant a holding that the prohibitory 
provisions of the 1912 statute are not applicable. In such connection, 
it may be said that the statement in 26 Comp. Gen. 53, referred to 
above, was in the nature of dicta—not being necessary to the con- 
clusion reached in said decision—which statement, upon further con- 
sideration, I do not feel is correct. In other words, the plain language 

796802—48—42 
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of the 1912 statute prohibits the use of appropriated moneys for ex- 
penses of attendance of any person at any meeting or convention of 
members of any society or association—unless specifically authorized 
by law—regardless as to whether the Government or the principals are 
the beneficiaries of the attendance. 

Accordingly, in answer to your specific question, you are advised 
that expenses of attendance at the scheduled meeting of the Interna- 
tional Congress properly may not be charged to the appropriations of 
the Bureau of Reclamation without regard to the limitation stated 
in section 4 of the Interior Department Appropriation Act, 1948, 
quoted above. 


(B-74071) 


TRAVELING EXPENSES—COMMISSIONS, COUNCILS, ETC.—NATIONAL 
MINERALS ADVISORY COUNCIL 


Section 5 of the administrative expense statute of August 2, 1946, authorizing 
the allowance of traveling expenses and per diem in lieu of subsistence to 
persons serving without or at nominal compensation, is to be regarded as 
providing for the payment of such expenses for persons attending meetings 
of commissions, councils, etc., only where authority otherwise exists for the 
establishment of such bodies, and may not be construed as affecting or modi- 
fying the provisions of section 3681, Revised Statutes, or section 9 of the 
act of March 4, 1909. generally prohibiting the payment from public funds 
of the expenses of any commission, council, board, etc., unless the creation 
thereof has been authorized by law. 

In the absence of statutory authority for the creation of the National Minerals 
Advisory Council by the Secretary of the Interior, the traveling expenses 
and per diem in lieu of subsistence provided in section 5 of the administra- 
tive expense statute of August 2, 1946, for persons serving without or at 
nominal compensation may not be paid in view of the provisions of section 
3681, Revised Statutes, and section 9 of the act of March 4, 1909, generally 
prohibiting the use of public moneys for the expenses of any council unless 
the creation thereof has been authorized by law. 

Where travel requests issued to persons serving without or at nominal compensa- 
tion do not specifically state that traveling expenses and per diem in lieu 
of subsistence will be allowed under section 5 of the administrative expense 
statute of August 2, 1946, in accordance with the Standardized Government 
Travel Regulations, the circumstances surrounding a retroactive modifica- 
tion or correction of the travel requests to authorize such payment or allow- 
ance are so exceptional that claims based thereon should be submitted to this 
Office for direct settlement, accompanied by a complete statement of the 
particular facts and circumstances in each case, instead of being paid ad- 
ministratively. 


Comptroller General Warren to the Secretary of the Interior, April 14, 1948: 


Consideration has been given your letter of February 27, 1948, as 
follows: 





The Secretary of the Interior is charged with responsibility for the Nation’s 
economy and welfare with respect to minerals in a very broad field (Act of Feb. 
25, 1913, 37 Stat. 681, as amended, 30 U. S. C., sec. 3; Strategic War Materials Act 
of July 23, 1946, 60 Stat. 599, 50 U. &. C., 1947 Supp., sec. 98f). The Secretary has 
found it necessary and it has been his practice from time to time to seek the 
advice and counsel of producers and specialists in the minerals industries with 
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respect to carrying out his functions. To this end the Secretary, under date of 


November 26, 1947, sent to certain producers of minerals and specialists the 
following letter : 


i te Be eS 


“As you know, Secretary Krug has been planning to organize an industry 
advisory committee to assist him on the mineral problems which face the Interior 
Department and the Nation. The problems in this field have become pressing, 
and he desires to be competently advised in his actions in this regard. Further- 
more, the Department has extensive programs in the mineral field which should, 
perhaps, be extended, but certainly improved. He is particularly desirous to 
see that the programs to be developed by the bureaus in the Department con- 
cerned with the problem be properly laid out in such form as to be of greatest 
assistance in the establishment of a healthy mineral economy. 

“I should be most happy if you would consent to serve on this Committee, which 
we plan to call the National Minerals Council, and attend the first meeting, to 
be held in the Secretary’s conference room in the Interior Building, Washington, 
D. C., on Monday, December the eighth, at 10:00 A. M. 

“Unfortunately, the appropriations of the Department do not permit us to 
meet your expenses. I fully realize that I am asking a great deal of you to 
do this at your own expense, but I feel that it is a matter of such national 
importance that you may feel free to accept it on this basis. 

“Sincerely yours, 
“WiLt1AM E. WaRNE, 
“Acting Secretary of the Interior.” 


Pursuant to this invitation, the projected meeting was held in Washington on 
December 12, 1947, and the National Minerals Advisory Council was formed. Of 
the persons attending the meeting, I wish to reimburse two, J. W. Vanderwilt 
and Charles Willis, for their transportation and subsistence, upon suitable 
vouchers for this purpose. These two are not producers, their interest in the 
subject of the conference is indirect and professional, their attendance at the 
meeting was in the interests of the Government, and this Department, after the 
meeting, undertook to reimburse them. 

Section 5 of the Act of August 2, 1946 (60 Stat. 806) provides: “* * * persons 
serving without compensation or at $1.00 per annum may be allowed, while 
away from their homes or regular places of business, transportation * * * 
and not to exceed $10.00 per diem in lieu of subsistence en route and at place of 
such service or employment * * *.” 

Your decision of October 2, 1947, B-69808 (27 Comp. Gen. 183) makes it 
plain that persons attending the meeting may be viewed as “persons serving 
without compensation,” within the meaning of section 5 of the Act of August 2, 
1946, supra. That decision, however, seems to leave two obstacles in the way of 
making the payments here in question: 

1. The decision recites that: “* * * it is assumed for purpose of this 
decisions—but without deciding—that the creation of the President’s Air Policy 
Commission was not in violation of the provisions of Section 3681, R. S., 31 
U. S. C. 672, and section 9 of the Act of March 4, 1909, 35 Stat. 1027, 31 U. S. C. 
673.” 

2. That decision recites that the expenses there in question “* * * may be 
allowed providing, of course, that the request [to travel] specifically states that 
travel expenses will be allowed and prescribes the amount of per diem.” 

I find no express statutory authority for the formation of the National Minerals 
Advisory Council, attendance at which was the purpose of the subject travel. 
Moreover, the letter inviting the travel did not specifically state that travel 
expenses would be allowed nor prescribe the amount of per diem. 

Although there seem to be no express statutory authority for the formation 
of the National Minerals Council, yet it seems plain that Congress has con- 
templated the formation of just such committees. The Act of August 2, 1946, 
supra, provides for the payment of transportation and per diem of those in 
attendance; and Senate Concurrent Resolution 14, 80th Congress, refers to 
representation of small businessmen on such committees. The President, by 
memorandum to the Heads of Executive Departments and Establishments dated 
December 12, 1947, promulgated rules to be followed in complying with the pro- 
visions of the Senate Concurrent Resolution. If small businessmen are to be 
represented, as provided in the Act, the Resolution, and the President’s memo- 
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randum, there are sure to be cases where reimbursement of travel expenses should 
be made. 


No implication can be found in section 5 of the Act of August 2, 1946, supra, 
that express statutory authority is necessary to justify requests by executive 
officers for advice and counsel or for the organization of a committee to give it. 
The Act merely provides that reimbursement may be made to “persons serving 
without compensation.” Moreover, there is no implication from the language used 
in the Act that the authority to pay is based upon contract, expressed or implied, 
or that it would make any difference whether the person “serving without com- 
pensation” thought that his travel expenses were to be reimbursed. 

Please advise if, under the circumstances herein stated, you would deem the 
payment of transportation and subsistence to be authorized. 

While neither the act of February 25, 1913, 37 Stat. 681, as amended, 
30 U.S. C. 3, nor the Strategic and Critical Materials Stock Piling Act, 
approved July 23, 1946, 60 Stat. 596, which amends the act of June 7, 
1939, 53 Stat. 811, 30 U. S. C. 98, et seqg., expressly provides for the 
creation of the National Minerals Advisory Council, section 2 (b) of 
the act approved July 23, 1946, 60 Stat. 597, does specifically pro- 
vide for the creation of industry advisory committees and the payment 
of a per diem for necessary traveling and other expenses while engaged 
in conferences. That section is as follows: 






To the fullest extent practicable the Secretary of War, the Secretary of the 
Navy, and the Secretary of the Interior, acting jointly, shall appoint industry 
advisory committees selected from the industries concerned with the materials 
to be stock piled. It shall be the general function of the industry advisory 
committees to advise with the Secretary of War, the Secretary of the Navy, and 
the Secretary of the Interior and with any agencies through which they may 
exercise any of their functions under this Act with respect to the purchase, sale, 
care, and handling of such materials. Members of the industry advisory com- 
mittees shall receive a per diem allowance of not to exceed $10 for each day spent 
at conferences held upon the call of the Secretary of War, the Secretary of the 
Navy, and the Secretary of the Interior, plus necessary traveling and other 
expenses while so engaged. 

However, it does not appear that the members of the National Min- 
erals Advisory Council were appointed jointly by the Secretary of 
War (now the Secretary of the Army), the Secretary of the Navy, 
and the Secretary of the Interior, as authorized by that section, but, 
apparently such members were selected and designated solely by the 
Secretary of the Interior. Therefore, the National Minerals Advisory 
Council is not one of the committees expressly authorized to be created 
by that section and its members may not be reimbursed for traveling 
expenses or receive a per diem in accordance with that section. Other 
than as provided in section 2 (b) of the act of July 23, 1946, supra, 
I find no reason for concluding that Congress has contemplated the 
formation of just such committees as the National Minerals Advisory 
Council. 

Section 3681, Revised Statutes, 31 U. S. C. 672, and section 9 of the 
act of March 4, 1909, 35 Stat. 1027, 31 U. S. C. 673, provide: 

672. Expenses of commissions and inquiries. 


No accounting or disbursing officer of the Government shall allow or pay any 
account or charge whatever, growing out of, or in any way connected with, any 
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commission or inquiry, except courts-martial or courts of inquiry in the military 
or naval service of the United States, until special appropriations shall have 
been made by law to pay such accounts and charges. This section, however, shall 
not extend to the contingent fund connected with the foreign intercourse of the 
Government, placed at the disposal of the President. 

673. Use of public moneys or appropriations for compensation or expenses 
of commission ; details from executive departments to such commission prohibited. 

No part of the public moneys, or of any appropriation made by Congress, shall 
be used for the payment of compensation or expenses of any commission, council, 
board, or other similar body, or any members thereof, or for expenses in con- 
nection with any work or the results of any work or action of any commission, 
council, board, or other similar body, unless the creation of the same shall be or 
shall have been authorized by law; nor shall there be employed by detail, here- 
after or heretofore made, or otherwise personal services from any executive 
department or other Government establishment in connection with any such 
commission, council, board, or other similar body. 


Section 5 of Public Law 600, approved August 2, 1946, 60 Stat. 808, 
provides: 


Persons in the Government service employed intermittently as consultants or 
experts and receiving compensation on a per diem when actually employed basis 
may be allowed travel expenses while away from their homes or regular places 
of business, including per diem in lieu of subsistence while at place of such 
employment, in accordance with the Standardized Government Travel Regula- 
tions, Subsistence Expense Act of 1926, as amended (5 U. S. C. 821-833), and the 
Act of February 14, 1931, as amended by this Act, and persons serving without 
compensation or at $1 per annum may be allowed, while away from their homes 
or regular places of business, transportation in accordance with said regulations 
and said Act of February 14, 1931, as so amended, and not to exceed $10 per diem 
in lieu of subsistence en route and at place of such service or employment unless 
a higher rate is specifically provided in an appropriation or other Act. 


I find nothing in said section 5 which reasonably could be construed 
as affecting or modifying in any way either section 3681, Revised 
Statutes, or section 9 of the act of March 4, 1909, supra. That section 
(of the 1946 statute) properly is for regarding as providing for the 
payment of transportation of those persons attending meetings of 
commissions, councils, ete., only where authority otherwise exists for 
the creation of such commissions, councils, etc. 

Senate Concurrent Resolution No. 14, 80th Congress, referred to in 
your letter, provides: 

That the Congress recognize the valid claim of the small businessmen of 
America to equal representation as an entity, with labor, agriculture, and other 
groups, on those Government commissions, boards, committees, or other agencies 
in which the interests of the American economy may be affected; and that the 
President of the United States, the members of the Cabinet, and other officers of 
the Government be, and hereby are, respectfully urged to aceord the small 


businessmen of America representation on such Government agencies including 
particularly policy-making bodies created by Executive appointment. 


That resolution and the memorandum to the heads of executive de- 
partments and establishments, issued by the President on December 
12, 1947, referring to that resolution, even by implication do not pur- 
port to affect in any way the law specifically relating to commissions, 
councils, boards, etc. 

In the light of the foregoing considerations there is required the 
conclusion that the acts referred to in your letter do not authorize, 
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even in a general way, the Secretary of the Interior to create a council 
such as the National Minerals Advisory Council. Therefore, in the 
absence of some such authority of law, no part of the public monies or 
of any appropriation made by Congress may be used for any expenses 
connected with the National Minerals Advisory Council. Compare 
22 Comp. Gen. 140, and decisions therein cited. 

As to the question of whether persons serving without compensa- 
tion, or at $1 per annum, may be allowed a per diem and reimbursed for 
traveling expenses in accordance with section 5 of the act of August 2, 
1946, supra, where the request to travel does not specifically state that 
traveling expenses will be allowed or prescribe the amount of per 
diem, there is for noting that under that section any such expenses are 
for allowance in accordance with the Standardized Government Travel 
Regulations. Compare 8 Comp. Gen. 465. Those regulations con- 
template that the request or authority for travel specify, in detail, the 
nature of the expenses for which reimbursement will be made. And 
it has been held that the circumstances in which an attempted retro- 
active modification or correction of a travel order may be recognized 
as authorizing the payment in an amount, or for an expense, not 
authorized prior to the performance of the travel are so exceptional 
that claims based thereon should be submitted to this Office for settle- 
ment accompanied by a complete statement of the particular facts and 
circumstances in each case instead of being paid administratively. 
24 Comp. Gen. 439. No reason appears as to why that procedure 
should not be followed where a person serving without compensation, 
or at $1 per annum, is not advised, prior to the travel, as to the extent 
of his reimbursement. 

The questions presented are answered accordingly. 


(B-73841) 
PUBLIC BUILDINGS—REPAIRS AND IMPROVEMENTS 


Extensive structural changes and replacement of worn-out equipment, contem- 
plated in the enlargement and modernization of a cafeteria at the National 
Bureau of Standards, do not fall within the category of maintenance and 
protection, nor do they constitute repairs or alterations within the meaning 
of said terms as ordinarily construed, but, rather, constitute a “public im- 
provement” within the meaning of section 3733, Revised Statutes, which, in 
the absence of specific provision therefor, may not be charged to the current 
appropriation for “maintenance and protection of buildings, including repairs 
and alterations thereto.” 


Comptroller General Warren to the Secretary of Commerce, April 15, 1948: 
Reference is made to letter of February 18, 1948, from the Acting 

Secretary of Commerce, requesting a decision as to whether funds 

appropriated in the Department of Commerce Appropriation Act, 
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1948, Public Law 166, approved July 9, 1947, 61 Stat. 295, 300, for 
the operation and administration of the National Bureau of Standards, 
properly may be used to make “structural changes in the Industrial 
Building” and to replace worn-out equipment in the estimated amount 
of $100,000, in order to maintain the cafeteria which is presently 
operating. 

Relative to the matter, the letter states as follows: 

This cafeteria has been maintained at the National Bureau of Sandards for 
approximately the past forty years. Its establishment and maintenance was 
necessary due to the location of the National Bureau of Standards in an outlying 
district where adequate commercial facilities were not readily available in the 
vicinity to enable the employees to secure their lunch in their allotted period of 
time. 

During the war, it was necessary for the Bureau to augment its cafeteria 
facilities with a temporary makeshift arrangement by the erection of a portable 
army barracks to take care of its increased personnel. With the cessation of 
hostilities, the Bureau anticipated that its personnel would decrease, but this 
has not been the case due to the increase in the Bureau’s regular research activi- 
ties performed for other Government agencies, particularly the Department of 
National Defense. 

As both the cafeteria facilities established many years ago in the Industrial 
Building, as well as the temporary facilities, have deteriorated to the point where 
they no longer adequately serve the needs of the employees, the Bureau desires 


to enlarge the permanent facilities in the Industrial Building and to replace the 
worn out equipment. 


The act approved April 29, 1926, 44 Stat. 356, 40 U.S. C. 14a, places 
in the Secretary of Commerce “responsibility for the care, maintenance, 
and protection” of the buildings occupied by the Bureau of Standards 
and of the equipment used in connection therewith; and, by the terms 
of the Department of Commerce Appropriation Act, 1948, 61 Stat. 300, 
certain funds were made available for the general operation and main- 
tenance of the Bureau and for “plant equipment; maintenance and 
protection of buildings, including repairs and alterations thereto.” 

It will be noted from the aforesaid letter that the proposed enlarge- 
ment of the cafeteria at the Bureau will include substantial changes in 
existing facilities—the proposed project contemplating structural 
changes and the replacement of worn-out equipment with a total esti- 
mated expenditure of $100,000. While the appropriation for the 
Bureau for the current fiscal year is available for the “maintenance and 
protection of buildings, including repairs and alterations thereto,” I 
do not feel that the contemplated changes in the cafeteria building 
reasonably may be said to fall within said language. The proposed 
work does not fall within the category of maintenance and protection 
nor may it be said to constitute repairs or alterations within the mean- 
ing of said terms as construed by the accounting officers. Thus, in 20 
Comp. Dec. 73, 74, the terms “alteration” and “repair” were defined 
as follows: 


The word “alteration” means the act or process of altering, an effected change, 
as, for instance, the erection of a partition dividing one room from another, 
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changing the stairway, closing up a door or window, or cutting a new door or 


window, etc. 
. 7 * x * + 6 


The word “repair” means to make over, to restore to a good or sound state, as 
repairing the roof, repairing windows, or repairing the outside steps, etc. 
Also, in 2 Comp. Gen. 301, it was stated that while the use of an appro- 
priation for “Repairs and preservation of public buildings” had been 
permitted for minor improvements, the general policy was to restrict 
its use as to exclude payment from it “for alteration or improvement 
of a building of any considerable magnitude or importance, as to which 
it is customary and proper to obtain specific appropriation.” 

Furthermore, the contemplated enlargement and modernization of 
the present cafeteria facilities appear to constitute a “public improve- 
ment” within the meaning of section 3733, Revised Statutes (41 U.S. 
C. 12), as follows: 


No contract shall be entered into for the erection, repair, or furnishing of any 
public building, or for any public improvement which shall bind the Government 
to pay a larger sum of money than the amount in the Treasury appropriated for 
the specific purpose. 

In such connection, it was held in 8 Comp. Gen. 335, that the installa- 
tion of an elevator in a public building constituted a public improve- 
ment within the meaning of the quoted provision of the Revised 
Statutes and that, since there was no specific provision for such instal- 
lation in the appropriation sought to be charged, the appropriation 
was not available for said purpose. The appropriation here involved 


does not provide specifically for the enlargement and modernization 
of the cafeteria facilities at the Bureau of Standards. 

Furthermore, certain representations with respect to the cafeteria 
were made to a subcommittee of the Senate Committee on Civil Service, 
during February, 1947, pursuant to a resolution to investigate the 
system of operating cafeterias in Government buildings, as follows 
(Hearings, Part 4, page 371, et seq.) : 


It is located on the third floor of the Industrial Building, one of the largest 
buildings at the Bureau. Cafeteria space was provided for when this building 
was erected in 1918 * * * Since 1930, the cafeteria has been operated on 
a non-profit basis by the National Bureau of Standards Welfare Committee, now 
the National Bureau of Standards Welfare Association, Inc. * * * Expenses 
incident to the operation of the cafeteria are confined to the cost of food and 
salaries paid to operating personnel, maintenance, and replacement of equip- 
ment * * * The original equipment was installed, that is, the stationary 
equipment, by the Government, but since then anything else has been maintained 
and all additional equipment has been paid for out of cafeteria funds * * #* 
We [the Association] pay no rent * * * We do not pay for electricity or 
gas * * * [We pay for] all equipment replacements. 


Thus, the fact remains that the Subcommittee, and the Congress, 
were given to understand in rather definite language that replacements 
of equipment were considered to be a responsibility of, and were being 
made by, the National Bureau of Standards Welfare Association, Inc. 
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No representations to the contrary have been found in the legislative 
proceedings incident to the passage of the Bureau’s appropriation 
for 1948 (approved on July 9, 1947), the hearings on which were not 
completed until nearly four months later. 

Accordingly, it must be concluded that the appropriation con- 
sidered is not available for the purpose in question. 


(B-74142) 


APPROPRIATIONS—NAVY—CASH AWARDS TO OFFICER 
AND ENLISTED PERSONNEL 


Section 8 of the act of August 2, 1946, having been enacted merely to restate in 
substantive law the provisions formerly appearing in the annual naval ap- 
propriation acts for the awarding of trophies, badges, cash prizes, etc., for 
proficiency in arms, did not extend or enlarge the scope of those former 
provisions to provide authority for the payment of cash awards to officer 
and enlisted personnel of the Navy for constructive inventions and sugges- 
tions from the current appropriation for “Training, Education, and Welfare, 
Navy,” otherwise available for the purposes of said section 8. 


Comptroller General Warren to the Secretary of the Navy, April 15, 1948: 

There has been considered your letter of February 25, 1948, en- 
closing a letter dated January 21, 1948, from the Deputy Chief of 
Naval Personnel, and requesting a decision as to whether, under the 
provisions of section 8 of the act of August 2, 1946, 60 Stat. 854, the 
«ppropriation, “Training, Education, and Welfare, Navy,” is avail- 
able to meet expenses in awarding cash prizes for constructive sugges- 
tions and inventions to: 

(a) enlisted personnel of the Navy, 

(b) officer personnel of the Navy. 

The said section 8 of the act of August 2, 1946, provides that— 

The Secretary of the Navy is authorized to award medals, trophies, badges, 
and cash prizes to naval personnel or groups thereof (including personnel of the 
reserve components thereof whether or not on active duty), for excellence in 
accomplishments related to naval service, to incur such expenses as may be 
required to enter such personnel in competitions, and to provide badges or 


buttons in recognition of special service, good conduct, and discharge under 
conditions other than dishonorable. 


The appropriation for “Training, Education, and Welfare, Navy” 
for the fiscal year 1948, contained in the Navy Department Appropria- 
tion Act, 1948, Public Law 202, approved July 18, 1947, 61 Stat. 384, 
provides, insofar as here pertinent, as follows: 


Fleet training: For trophies and badges for excellence in gunnery, target prac- 
tice, communication, engineering exercises, and economy in fuel consumption, to be 
awarded under such rules as the Secretary may formulate; recording, classifying, 
compiling, and publishing the rules and results; establishment and maintenance 
of shooting galleries, target houses, targets, and ranges ; hiring established ranges ; 
$O5000" fees in matches for the rifle team; and special equipment therefor ; 

, , 
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In letter dated March 5, 1946, from the Secretary of the Navy to the 
Speaker of the House of Representatives transmitting the proposed 
bill which became the act of August 2, 1946, it was stated, in part, 
that— 


The purpose of the proposed legislation is to enact into substantive law in 
proper form, provisions of a legislative nature appearing in the Naval Appropria- 
tion Act, 1946, and related appropriation acts. The bill was prepared in specific 
response to the Bureau of the Budget’s Bulletin No. 1944-45; 10 of March 28, 
1945, which directed the review of the language of appropriation acts to ascertain 
what provisions are legislative in nature and hence subject to a point of order 
and the preparation of the necessary curative legislation. 


and, in Appendix A to that letter, section 8 of the proposed bill was 
explained as follows: 












































This section collects in one section present authority for (a) trophies and 
badges for excellence in gunnery, target practice, communication, engineering 
exercises, and economy in fuel consumption in the appropriation “Training, educa- 
tion and welfare, Navy;” (6) for entrance fees in matches for the rifle team, in 
the appropriation “Training, education and welfare, Navy,” and for entrance fees 
for competitions in “General expenses, Marine Corps;” (c) for medals and 
trophies in the appropriation “Naval Reserve ;” (d) for prizes for excellence in 
gunnery exercises, target practices, and communication competition in “Pay, 
Marine Corps ;” (e) for prizes, badges, medals, and buttons in “General expenses, 
Marine Corps ;” and (f) for prizes for excellence in boatsmanship, gunnery, target 
practice, and engineering competitions in “Pay and allowances, Coast Guard.” 
The last clause clarifies the authority to issue discharge emblems under “Pay 
and subsistence of naval personnel’ and “General expenses, Marine Corps.” 


From the foregoing it appears evident that the purpose of the said 
section 8 of the act of August 2, 1946, was merely to restate, in sub- 
stantive law, provisions formerly appearing in the annual naval 
appropriation acts for the awarding of trophies, badges, cash prizes, 
etc., for proficiency in arms, and there appears to have been no intent 
to enlarge or extend the scope of those former provisions to provide 
authority for the payment of cash awards to officer and enlisted per- 
sonnel of the Navy for constructive inventions and suggestions. 
Hence, there is no proper basis for concluding that provision for such 
payments was included in section 8 of the said act. Accordingly, the 
questions presented are answered in the negative. 


(B-74497) 


LEAVES OF ABSENCE—EMPLOYMENT IN TEMPORARY POSITION 
DURING INVOLUNTARY FURLOUGH 





Under section 30.408 of the Annual and Sick Leave Regulations, providing for the 
certification of accrued sick leave to the employing agency when an employee 
transfers between positions within the purview of the leave acts of March 14, 
1936, without a break in service, the accrued sick leave of an employee ap- 
pointed to a temporary position while on involuntary furlough due to reduc- 
tion in force from a permanent position in another agency is for transfer to 
his successive positions subject to those acts for credit or charge as the case 

may be, no distinction being made in the Regulations between permanent and 

temporary positions insofar as the transfer of sick leave is concerned. 





Comp. Gen.) DECISIONS OF THE COMPTROLLER GENERAL 639 


An employee who, during a period of involuntary furlough from a permanent posi- 
tion due to reduction in force, accepts a temporary position in another agency 
is not to be regarded as entitled to a lump-sum payment for the annual leave 
accrued in his permanent position—there being no effective separation there- 
from—and, upon later appointment to a permanent position under the same 
leave system, such employee may have his accrued annual leave transferred 
to the new position. 26 Comp. Gen. 259, distinguished. 


Comptroller General Warren to the Secretary of Commerce, April 16, 1948: 
Reference is made to your letter of March 16, 1948, as follows: 


Your decisions are respectfully requested regarding three problems which 
have arisen in this Department in connection with the application of the leave 
regulations in the transferring of annual and sick leave. 

A former employee of the Office of the Secretary transferred to and entered 
on duty with the Atomic Energy Commission on November 14, 1947, and that 
agency has requested the formal transfer of his leave. This employee entered 
on duty in the Office of Scientific Research and Development, Washington, D. C., 
on May 24, 1943. He was placed on furlough in that agency due to reduction in 
force at the close of business on September 7, 1947. Effective September 8, 1947, 
he accepted an indefinite appointment and entered on duty with the District 
Unemployment Compensation Board, his appointment having been subsequently 
changed to temporary not to exceed ninety days, and with which agency he re- 
mained until he was appointed in the Office of the Secretary, Department of 
Commerce, by transfer from the Office of Scientific Research and Development 
effective September 30, 1947. 

According to the regulations published in the Federal Personnel Manual S1-6 
under the heading “Effect on Furlough or Leave-Without-Pay Status,” excerpt 
from which is quoted below : 

“Acceptance of Federal employment.—The acceptance of appointment to a 
second Federal position has the following effect upon the holding of another 
position in a furlough or leave-without-pay status: 

“(a) Acceptance of permanent, indefinite, or probational appointment to the 
second position automatically terminates the furlough or leave-without-pay 
status. 

“(b) Acceptance of appointment to a temporary or seasonal position, in the 
same or a different Government agency, does not automatically terminate a 
furlough status.” 

Had the appointment of this employee remained as originally written, his 
acceptance of the indefinite appointment would have automatically terminated 
his furlough status and his annual and sick leave would have been transferred to 
the District Unemployment Compensation Board. However, with the changing 
of the type of his appointment to temporary, his furlough status in the Office of 
Scientific Research and Development was not automatically terminated, thereby 
raising certain questions with reference to the transfer of leave concerning which 
the present regulations are silent. These questions are briefly as follows: 

1. From what agency should the sick leave be accepted? The question is 
raised by reason of the fact that the employee took sick leave while in the District 
Unemployment Compensation Board, and, if the leave is transferable to the 
Office of the Secretary, Department of Commerce, from the Office of Scientific 
Research and Development, a collection will have to be made for leave charged 
in the District Unemployment Compensation Board, and employee placed on 
leave-without-pay for that period. 

2. It has been determined from Comptroller General’s decision No. 60657, dated 
October 24, 1946, that annual leave was not transferable to the District Unem- 
ployment Compensation Board. With the annual leave not transferable, was it 
proper that a lump-sum payment should have been made by the Office of Scientific 
Research and Development? If the lump-sum payment was not made, is the 
annual leave to be now accepted by the Office of the Secretary, Department of 
Commerce? 

8. If it be concluded that the annual leave is transferable to the Office of the 
Secretary, Department of Commerce, from the Office of Scientific Research and 
Development, the leave record would indicate leave-without-pay for the period 
of employment in the District Unemployment Compensation Board. Would that 
leave-without-pay (assuming that it was over the aggregate of twenty-two days) 
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affect the subsequent periodic pay increase of the employee inasmuch as he had 
had continuous service? 


I will appreciate your advice on these matters. 

For the purpose of this decision it will be assumed—but without 
deciding the point—that the change in the status of this employee 
from an indefinite appointment to a temporary one (a substitution, as 
it were) during his employment with the District Unemployment 
Compensation Board was proper and covered the entire period of his 
service with that Board. 

Section 30.408 of the Revised Civil Service Regulations, with respect 
to leave, 12 F. R. 7242, provides that when an employee is transferred 
to another position without a break in service or with a break of less 
than 90 days and both positions are within the purview of the leave 
acts of March 14, 1936, the sick leave account shall be certified to the 
employing agency for a credit or charge as the case may be. No 
distinction is made in such regulations between permanent and tempo- 
rary positions so far as sick leave is concerned. Accordingly, the sick 
leave used by this employee while with the District Unemployment 
Compensation Board would be for charging to the sick leave account 
which properly was for transferring from the Office of Scientific Re- 
search and Development, and any remaining unused sick leave re- 
transferred from the Board to the employee’s credit with the Office 
of the Secretary of Commerce and, in turn, to the Atomic Energy 
Commission. Question 1 is answered accordingly. 

In decision of October 24, 1946, B-60657, 26 Comp. Gen. 259, referred 
to by you, it was held, quoting from the syllabus: 

On the basis that annual leave is granted to permanent and temporary em- 
ployees according to separate systems, although the grant of leave to both classes 
of employees is provided for by the same statute, the appointment, reappointment 
or transfer of an employee from a permanent to a temporary position without 
break in service may be regarded as a transfer to a position under a “different 
leave system” within the meaning, of section 3 of the act of December 21, 1944, 
entitling the employee to a lump-sum payment for the leave to his credit in the 
permanent position, computed as of the last day of service in such position. 
24 Comp. Gen. 726, overruled. (Amplified by 26 Comp. Gen. 604.) 

In that case the employee had been separated effectively from a 
permanent position before accepting the temporary position. How- 
ever, in the case involved in your submission it would appear that the 
employee was not separated from his permanent position but, rather, 
was given an involuntary furlough due to reduction in force. In 13 
Comp. Gen. 14, it was held, quoting from the syllabus: 

Employees administratively furloughed under the terms of section 9 (a) of 
the Independent Offices Appropriation Act, 1934, approved June 16, 1933, 48 Stat. 
306, may be temporarily employed either in the same or another department or 
office of the Government, but this rule is limited to employees involuntarily fur- 


loughed and cannot be extended to apply to employees on voluntary leave of 
absence without pay. An employee cannot be given a permanent or indefinite 
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appointment and continue to hold his status as an administratively furloughed 
employee from another position. 


The rule announced in the last above-quoted decision would appear 
equally applicable to an employee given an involuntary furlough due 
to reduction in force. Accordingly, as the furlough was not termi- 
nated by his subsequent temporary appointment no lump-sum payment 
for the annual leave to his credit in the Office of Scientific Research 
and Development was required and such annual leave may be trans- 
ferred to the employee’s credit upon his reappointment to the Office of 
Secretary of Commerce and, in turn, to his credit with the Atomic 
Energy Commission. Question 2 is answered accordingly. 

Question 3 relates to the employee’s right to a within-grade salary 
advance in the Office of the Atomic Energy Commission and, as such, 
is a matter not properly for decision upon your request. 


(B-75005) 


MISCELLANEOUS RECEIPTS—REFUNDS— TRUST FUND ESTABLISH- 
MENT FOR EDUCATION OF PERSIAN STUDENTS 


Funds covered into the miscellaneous receipt account of the Treasury in 1925, 
representing payment by the government of Persia, pursuant to binding 
international agreement, for the expenses incurred in dispatching an Ameri- 
can warship to return the body of a murdered Vice Consul to this country 
for burial, may not be regarded as having been impressed with a trust for the 
education of Persian students by virtue of a gratuitous offer by the State 
Department tendered subsequent to the conclusion of the agreement, but 
prior to the covering thereof into said receipt account, so as to render such 
deposit erroneous, and, therefore, the transfer of such funds to a trust fund 


account for such purpose would’ not be proper in the absence of statutory 
authority. 


Comptroller General Warren to the Secretary of State, April 16, 1948: 

Reference is made to an undated letter (DF/O), received in this 
Office March 31, 1948, from the Deputy Assistant Secretary for Ad- 
ministration, Department of State, requesting that the amount of 
$110,000 be established as a trust fund in the Treasury of the United 
States for the purpose of defraying the cost of educating Persian 
students. 

The facts as stated in said letter are as follows: 

In 1924, Robert W. Imbrie, an American Vice Consul stationed in 
Tehran, was brutally murdered by a fanatic mob. The case was set- 
tled to the satisfaction of both Governments by the compliance on 
the part of the Persian Government with five demands made by this 
Government. These consisted of an indemnity of $60,000 requested 
by this Government for the benefit of the widow; the rendition of 
full military honors to the body of the deceased while on Persian soil; 

















642 DECISIONS OF THE COMPTROLLER GENERAL [27 





the punishment of the individual Persians who were guilty of the 
crime; an indemnity for another American who was injured at the 
same time; and the payment of $110,000 to the United States as the 
estimated cost of dispatching the U. S. S. 7’renton to Persia to re- 
ceive Imbrie’s body and to return it to the United States for burial. 
The said letter sets out certain excerpts from the series of notes 
which were exchanged between the two Governments in connection 
with the matter. These notes have a material bearing on the legal 
issue presented by the subject request and will be discussed fully 
hereinafter. It appears that the said sum of $110,000 was paid to the 
United States by Persia in four installments of $27,500 each, begin- 
ning on December 24, 1924, and ending on March 29, 1925. Such sum 
is stated to have been credited to miscellaneous receipts of the State 
Department in the year 1925 and to be represented by the entry: 
Assessments and Reimbursements: 


Reimbursement by Persian Government for expenses of U. 8S. 8S. Trenton 
in returning to the United States body of Robert W. Imbrie, United States 
Vice Consul, $110,000. 


The contention advanced in said letter is that the above entry was 
erroneous; that the money actually was received in settlement of a 
claim of the United States against the Persian Government “in ac- 
cordance with which the sum was received by the United States to be 
paid out for the education of Persian students”; and that while, for 
various reasons, largely political, it was not considered wise to under- 
take the education of such students in the United States, the situa- 
tion has changed to such an extent that it is in the national interest 
that the agreement between the two Governments now be performed. 
It is stated that since the funds in question were received in trust by 
the United States, the procedure of the act of February 27, 1896, is 
applicable, and that to rectify that erroneous deposit in 1925, a charge 
against the appropriation “Refund of Moneys Erroneously Received 
and Covered” is believed proper. 

As a general proposition, when funds have been erroneously received 
and covered into the Treasury as miscellaneous receipts and a refund or 
disbursement thereof is required, settlement may be effected by the Gen- 
eral Accounting Office charging the appropriation referred to in your 
letter. 17 Comp. Gen. 859. And, the procedures authorized by the act 
of February 27, 1896, 29 Stat. 32, 31 U.S. C. 547, are specifically appli- 
cable to moneys received by the Secretary of State from foreign gov- 
ernments or other sources in trust for citizens of the United States or 
others. Said act provides that payments from such funds shall be by 
the Secretary of the Treasury, upon certificates issued by the Secretary 
of State. Hence, the question for determination here is whether a 
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proper and legal trust was imposed upon the sum of $110,000 prior to 
the covering thereof into the general fund of the Treasury. 

Reverting again to the facts of the case, it appears that under date 
of July 26, 1924, about a week after the death of Mr. Imbrie, the 
United States Minister, acting upon instructions from our State De- 
partment, delivered to the Persian Prime Minister a note expressing 
the concern of the United States Government over the incident and 
setting forth the five separate demands upon the Persian Government 
referred to above. A portion of said note, of possible relevance to the 
issue here, read as follows: 


My Government has further instructed me to reserve, for a later communi- 
cation, further suggestions as to the action which may be considered necessary 
to meet the exigencies of the situation. I am instructed by my Government to 
add that the character of any additional statement which might be made to 
the Persian Government would be materially influenced by the action which 
that Government may immediately take on its own initiative to make such fur- 
ther redress as may be appropriate, particularly in punishing those responsible 
for the crime and in giving full publicity to the action taken. 


The Persian Government replied in a note dated July 29, 1924, ex- 
pressing the readiness of that Government to comply in all particulars 
with the terms imposed by the United States. The significant part 
of said reply for present purposes reads: 


Considering the official status of Mr. Imbrie, the deceased, the Persian Gov- 
ernment agrees with the suggestion of the United States Government that the 
body of Mr. Imbrie be accorded honors during its transportation. The Persian 
Government is concerned over this matter to such an extent that it would ship 
the remains of the deceased consul to America aboard a Persian man-of-war if 
Persia possessed one. But inasmuch as it is unable to do so, it agrees to pay 
the expenses which may be incurred by the dispatch of an American man-of-war 
to receive the remains. 


After the Persian Government had carried out its other commit- 
ments, the matter of reimbursement for the expenses involved in dis- 
patching the U. S. S. 7’renton was dealt with in a note delivered on 
November 9, 1924, by the American Charge d’Affairs at Tehran to the 
Persian Government, which read in part: 


One question which is now outstanding between the two Governments with 
respect to the late incident is that of the reimbursement for the expenses in- 
curred in dispatching an American man-of-war to Persia for the return of the 
Vice Consul’s remains, expenses which the Persian Government in its note of 
July 29 has already expressed its willingness to meet. It is anticipated that 
this sum will approximate $110,000. 

My Government desires to effect a settlement of this question in a manner 
that will tend to promote the friendly relations between the two countries. It 
has, therefore, authorized me to propose that the Persian Government’s under- 
taking in this matter be carried out by the establishment of a trust fund to be 
utilized for the education of Persian students at institutions of higher learning 
in the United States. 

Upon receipt of information that the Persian Government is prepared to carry 
out this suggestion the precise arrangements which could best be made to give 
effect thereto, can be easily determined. My Government believes that the Per- 
sian Government will be in full agreement with its view that the plan suggested 
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will result in promoting a closer relationship and a better understanding be- 
tween the peoples of the two countries. 


To this the Persian Government replied by note dated November 
15, 1924: 


I beg to advise that I have received your note, No. 49, of November 9, 1924, 
and that I have taken note of its contents. With regard to the payment of 
$110,000 as the expenses incurred by the dispatch of the American vessel that 
carried the remains of Mr. Imbrie, instructions have been sent to the Ministry 
of Finance to the effect that they pay the money in any manner that is feasible. 

I also beg to state that the proposal of the authorities of the great Govern- 
ment of the United States of America that this sum be spent on the sending 
of Persian students to the United States is appreciated by the authorities of 
the Imperial Government. * * * 


The President, through the State Department, had unquestioned 
authority to negotiate and effect satisfactory settlement of this affair 
by means of an Executive agreement. The following is quoted from 
Hackworth’s Digest of International Law, Vol. V, Chap. XVI, page 
394: 


Certainly the right of the Executive to enter into binding executive agreements 
without the necessity of subsequent Congressional approval has been confirmed 
by long usage. From the earliest days of our history we have entered into execu- 
tive agreements covering such subjects as commercial and consular relations, 
most-favored-nation rights, patent rights, trademark and copyright protection, 
postal and navigation arrangements and the settlement of claims. * * * The 
validity of these has never been seriously questioned by our courts. 


And John Bassett Moore has stated in an article entitled “Treaties and 
Executive Agreements,” 20 Political Science Quarterly 385, 389: 


* * * The conclusion of agreements between governments, with more or 
less formality, is in reality a matter of constant practice, without which current 
diplomatic business could not be carried on. A question arises as to the rights 
of an individual, the treatment of a vessel, a matter of ceremonial, or any of the 
thousand and one things that daily occupy the attention of foreign officers with- 
out attracting further notice; the governments directly concerned exchange views 
and reach a conclusion by which the difference is disposed of. They have entered 
into an international “agreement” ; and to assert that the secretary of state of the 
United States, when he has engaged in routine transactions of this kind, as he 
has constantly done since the foundation of the government, has violated the 
constitution because he did not make a treaty, would be to invite ridicule. With- 
out the exercise of such power it would be impossible to conduct the business 
of his office. 


The sphere of matters which may thus be adjusted is, of course, not 
without limitation, but, at least in the settlement of pecuniary claims 
of the United States or its citizens, the law is clear that the President 
has broad authority. In State of Russia v. National City Bank of 
New York, 69 F. 2d 44, 48, the court said: 


The President of the United States is intrusted with the right of conducting 
all negotiations with foreign governments and is the judge of the expediency of 
instituting, conducting, or terminating such negotiations in respect to claims 
against foreign governments. Agreements of such adjustment or settlement of 
such claims are not submitted to the Senate. 


Also, see United States v. Belmont, 301 U.S. 324; Altman v. United 
States, 224 U.S. 583. 
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However, the question in the present matter does not concern the 
validity of the agreement consummated by the series of diplomatic 
notes exchanged between the two Governments, but, rather, it is to 
decide precisely what the terms of the agreement were. That deter- 
mination necessarily involves the fabrication of a contract from the 
text of the correspondence. Of such an undertaking it has been stated : 

Agreements concluded by the President which fall short of treaties are com- 
monly referred to as executive agreements and are no less common in our scheme 
of government than are the more formal instruments—treaties and conventions. 
They sometimes take the form of exchanges of notes and at other times that of 
more formal documents denominated “agreements” or “protocols.” The point 
where ordinary correspondence between this and other governments ends and 
agreements—whether denominated executive agreements or exchanges of notes 


or otherwise—begin, may sometimes be difficult of ready ascertainment. * * * 
(Hackworth’s Digest, Vol. V, Chap. XVI, page 397). 


However, a study of the correspondence in its proper sequence leads 
to the conclusion that the original note from our Government specify- 
ing the five demands and the reply of the Persian Government acced- 
ing unconditionally to those demands constituted a binding agreement, 
by which certain rights were vested in the United States, and cor- 
responding obligations imposed upon Persia. The fact that the cost 
of dispatching the U. S. S. 7renton was not known or agreed upon 
in specific amount at that time is not material. The Persian Govern- 
ment had clearly committed itself to pay whatever the expense turned 
out to be. Consequently, the subsequent offer on the part of this Gov- 
ernment, through the Secretary of State, to use the sum of $110,000 
for the education of Persian students must be regarded as a purely 
gratuitous gesture, entirely devoid of binding or obligatory charac- 
teristics. 

The significance of this conclusion is that the sum of $110,000 was, 
by the terms of a binding international agreement, due the United 
States as reimbursement for the expenses of the U. S. S. Z’renton. 
Section 3617, Revised Statutes, 31 U. S. C. 484, provides that the gross 
amount of all moneys received from whatever source for the use of 
the United States shall be covered into the miscellaneous receipts of 
the Treasury without abatement or deduction. Consequently, the 
deposit of $110,000 as represented by the entry described above must 
be regarded as having been made properly and as required by law. 

There has not been overlooked the possible contention that, under 
the broad authority of the State Department in the field of interna- 
tional affairs, especially in the settlement of claims against foreign 
nations, the effect of the proposal to use the money for the education 
of Persian students was to modify the agreement to that extent. This 
view was expressed in the Minority Report of the Committee on For- 
eign Affairs, House of Representatives (Report No. 985, 69th Congress, 

7968024843 
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1st Session, to accompany H. J. Res. 154) on a bill which, as reported 
to the House, would have appropriated the sum of $110,000 for (1) 
the payment of $25,000 to the widow of the deceased consul and (2) 
the expenditure of $85,000 for the education in the United States of 
Persian students. The concluding sentence of said Minority Report 
read : 

































To concede that the Executive had full power and authority to arrange the 
understanding embodied in the July notes is to admit that authority existed to 
modify the arrangement in the subsequent exchange of notes. 


The opposite view was taken by the Majority of said Committee in 
whose report it was stated : 

It will be observed from the statement issued by the Department of State, 
addressed to the President and herein printed, that our Government in its note 
of July 26, 1924, addressed to the Persian Government, made five demands, among 
which was the payment of the expenses in the dispatch of the U. 8. 8. Trenton to 
Persia, which afterwards was ascertained to be $110,000, and that on July 29, 
1924, the Persian Government agreed to these demands in full and that the 


matter then became a closed contract, subject to compliance by the Persian 
Government. 

At that time there was no mention of the use of this $110,000 as a trust fund 
for the education of Persian students, and no such request was made by the 
Persian Government, but when tendered was accepted by them on December 15, 
1924, for which they expressed appreciation. The payment out of this $110,000 
of $25,000 to Mrs. Imbrie can not with any fairness be objected to by the Persian 
Government, because it was not a part of the original contract and the proposal 
to set aside $100,000 by our Government was a gratuity in the interest of friendli- 
ness and cooperation between nations. It is proposed that the $85,000 balance 
of the fund be carried into the trust fund for the education in the United States 
of Persian students. 


This Office is in full accord with the latter of the sii views. The 
fact that an officer or agent of the United States has wide discretion 
and latitude in negotiating a contract does not necessarily mean that 
he has authority to waive or give away the vested rights created in 
the United States under a valid binding agreement executed after 
such negotiation. See Brawley v. United States, 96 U. S. 168; Simp- 
son v. United States, 172 U. S. 372; United States v. American Sales 
Corp., 27 F. 2d 389; Pacific Hardware Co. v. United States, 49 C. Cls. 
327 ; Bausch & Lomb Optical Co. v. United States, 78 C. Cls. 584. Since 
the Persian Government was already obligated to pay the cost of the 
U. S. S. T’renton’s expenses, there was no valid consideration for the 
proposal of the State Department to use the funds for the benefit of 
Persian students. J. J. Preis & Co. v. United States, 58 C. Cls. 81. 
These fundamental principals of the law of contracts would seem appli- 
cable with equal force to international agreements. 

However, the real issue before this Office by reason of the subject 
request is whether there was an erroneous deposit of the sum of 
$110,000 into the general fund of the Treasury. If the State Depart- 
ment itself viewed the funds as impressed with a trust upon their 
receipt, it is not apparent why some request for an accounting ad- 
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justment has not been made over the past 23 years. The existence of 
political or other factors rendering performance of the trust inad- 
visable does not explain that delay. Rather, the lapse of time would 
seem to imply on the part of the State Department a recognition 
that its suggestion to the Persian Government as to the use of the 
money was purely gratuitous and that any action to carry out the 
proposal would require the enactment of appropriate legislation. 
As a matter of fact, not long after receipt of the sum of $110,000 the 
then Secretary of State reported that it had been “deposited in the 
Treasury pending a decision of the Congress as to its final disposition.” 

Had I any doubt as to the soundness of this position, it would be 
dispelled by the fact that the need for statutory authority for ex- 
penditure of these funds was specifically recognized by both the 
executive and legislative branches of the Government at the time of 
their receipt. On February 19, 1925, President Coolidge transmitted 
to the Congress a letter from the then Secretary of State, Charles 
E. Hughes, requesting legislation authorizing the use of the funds 
for the purpose of educating Persian students. In pursuance of that 
request, a joint resolution passed the House on March 2, 1925, but 
no action thereon was taken by the Senate prior to its adjournment 
on March 4, 1925. The next year, Frank B. Kellogg, then Secretary 
of State, addressed a letter to the President, the concluding paragraph 
of which read: 

In view of the receipt in full of these funds and the circumstances attending 
their payment to this Government, as outlined above, I believe that you may 
desire again to present the matter to Congress and to request appropriate 
authorization to devote the funds received on this account from the Persian 
Government, in a sum not to exceed $110,000, for the general purpose of the 


education in this country of Persian students under conditions to be formulated 
by the President or by the Secretary of State in the discretion of the President. 


Said letter was transmitted to the Congress by the President under 
date of January 6, 1926, together with a renewal of his request for 
appropriate legislation. 

On January 9, 1926, there was introduced in the House of Repre- 
sentatives H. J. Res. 111, which recited the various facts leading up 
to the payment of $110,000 by the Persian Government and also the 
fact that said amount had “been duly paid * * * and covered 
into the Treasury as a miscellaneous receipt.” The bill provided: 


That as an Act of friendship toward the Persian people and Government, 
there is hereby authorized to be appropriated the sum of $110,000, this being 
the amount received, as aforesaid, from the Persian Government and that the 
Secretary of State is hereby authorized to apply the sum thus appropriated for 
the establishment of a trust fund, the interest of which or the principal, at 
the discretion of the Secretary of State, shall be employed or expended in 
such a manner as he may consider best adapted to the realization of the educa- 
tional purposes heretofore described. 


Said bill never became law. 
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Accordingly, after thorough consideration of all the attendant cir- 
cumstances, this Office must deny the request for action to establish 
a trust fund on the books of the Treasury and for the deposit thereto 
of the sum of $110,000, with a corresponding charge to the appropria- 
tion “Refund of Moneys Erroneously Received and Covered.” 


(B-74189) 


TRAVELING EXPENSES—TEMPORARY DUTY WHILE ON LEAVE OF 
ABSENCE—RESUMPTION OF LEAVE AT OTHER THAN PLACE OF 
INTERRUPTION 





Where the distance and constructive cost of travel between an employee’s 
official station and a temporary duty station to which he was ordered while 
on annual leave exceed the distance and constructive cost of travel from the 
place where his leave was suspended to the temporary duty station and 
thence to the place where he resumed his leave, such employee is entitled to 
traveling expenses between the temporary duty station and the place where 
he resumed his leave, even though such place is farther from the temporary 


duty station than the place where his leave was interrupted. 16 Comp. Gen. 
481, amplified. 


Comptroller General Warren to Reed H. Jensen, Department of Agriculture, 
April 19, 1948: 


Reference is made to your letter of February 27, 1948, file reference 
A DISBURSEMENT Vouchers Travel, in material part, as follows: 


Your decision is respectfully requested as to whether I may properly certify 
the enclosed voucher which has been presented to me for certification. 

The voucher covers travel expenses incurred by Mayhew H. Davis, Assistant 
Regional Forester, for official travel performed, under competent authority, 
when he was ordered to temporary duty while on authorized leave of absence. 
Mr. Davis, while traveling in California by personally owned automobile accom- 
panied by his wife, was instructed by his superior official to proceed to Portland, 
Oregon, for temporary duty. He interrupted his vacation at Mt. Shasta, Cali- 
fornia and traveled from that point to Portland, Oregon, without cost to the 
government for transportation. Upon completion of his assignment at Portland, 
he procured airplane transportation from Portland, Oregon, to San Francisco, 
California, on Government transportation request, and traveled from San 
Francisco to San Jose, California by privately-owned car without cost to the 
government. He resumed his interrupted annual leave status immediately upon 
arrival at San Jose. San Jose is located approximately 330 miles farther from 
point of temporary duty than is Mt. Shasta, the point at which annual leave status 
was interrupted. Mr. Davis has explained that his reason for returning to 
San Jose, California, instead of to Mt. Shasta, was because his wife had pro- 
ceeded with the family automobile to that point, in accordance with a planned 
vacation schedule. It was necessary, therefore, for Mr. Davis to proceed to 
San Jose to resume his interrupted vacation trip, and he is claiming the costs of 
travel from Portland to San Jose at government expense. 


In decision of November 10, 1936, A-80748, 16 Comp. Gen. 481, it 
was held that where an employee is directed while on leave of absence 
to perform temporary duty at a place other than his regular duty sta- 
tion and is permitted to return to the place where he was on leave to 
resume his vacation, he is entitled to reimbursement of the authorized 
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expenses of the travel between his leave point and his temporary duty 
post, and it is immaterial in such cases that the place where the em- 
ployee was on leave is farther from the place where the temporary 
duty was required than is the employee’s regular duty station. That 
rule was applied, also, to a return from an employee’s leave point to 
his official station for temporary official business in a situation where he 
was permitted to resume his leave at the place where his leave was 
interrupted. A-86481, July 14, 1937. 

In the instant case, the employee’s leave was suspended by his 
assignment to temporary duty at a place other than where he went on 
leave and, upon termination of such official duty, he resumed his leave 
status at a point more distant from the temporary post of duty, and 
more expensive to reach, than was the place at which he was on leave 
when ordered to perform the temporary duty. On the other hand, the 
distance and the constructive cost of travel between the employee’s 
official station (Milwaukee, Wisconsin) and his temporary post of 
duty (Portland, Oregon) far exceed the distance and the constructive 
cost of travel as actually performed by the employee, that is, from 
Mt. Shasta, California, to Portland, Oregon, to San Jose, California. 
Under those circumstances, no sound reason is perceived why the rule 
enunciated in the above-mentioned decisions should not be applied here. 

Accordingly, the voucher, which is returned herewith, may be 
certified for payment if otherwise correct. 


(B-70323) 


COMPENSATION—WAGE BOARD EMPLOYEES—EFFECTIVE DATE OF 
WAGE INCREASES 


Wage increases recommended by a departmental wage board for foremen and 
assistant foremen of the Bureau of the Mint may not be made effective for 
any period prior to the approval thereof by the proper administrative au- 
thority, even though such wage increases would have been made effective at 
the same time increases were approved for supervised per diem employees 
had the wage board not delayed in recommending the wage increases for 
such supervisory personnel. 


Comptroller General Warren to the Secretary of the Treasury, April 20, 1948: 

Reference is made to your letter of March 26, 1948, requesting a 
decision as to whether wage increases recommended by the Treasury 
Department Wage Board for foremen and assistant foremen in the 
Bureau of the Mint may be made effective as of November 3, 1947, the 
date upon which similar increases were processed for per diem em- 
ployees working under the supervision of said foremen and assistant 
foremen. 

It is understood from your letter that it has been the practice in the 
past to grant proportionate increases to supervisory employees based 















650 DECISIONS OF THE COMPTROLLER GENERAL [27 


upon the grant of increases to the workmen and that usually both 
classes of increases are placed into effect at the same time. It is stated 
that it was assumed the same practice was to prevail with respect to 
the increases granted to the workmen effective November 3, 1947, but 
that, however, subsequent to the Wage Board’s action relating to the 
workmen, it established new general procedures which, as applied to 
the instant case, required separate studies of the wages of foremen 
outside the Treasury Department. Asa result thereof, wage increases 
for the foremen and assistant foremen only recently have been recom- 
mended by the Wage Board and approved by an appropriate official 
of the Treasury Department. Furthermore, your letter indicates that 
had the necessity for separate studies relating to foremen and assistant 
foremen been known by the Director of the Mint, they would have been 
made along with the studies for the other employees. 

Your letter states that you are aware of the holding in Office deci- 
sion published in 24 Comp. Gen. 676, 679, that “increases in basic rates 
of compensation * * * may not be made effective for any period 
of time prior to the date of final action by competent administrative 


authority based upon a wage board procedure,” but it is stated fur- 
ther therein as follows: 


However, I wish to call your attention to certain facts which lead me to believe 
that your decision there stated may not control the present case. In the cited 
decision the increases had apparently been put into effect, and it was sought 
by new action to pay compensation for periods prior to the effective dates of such 
increases. Here the effective date of the increases has not been fixed. In the 
cited decision there is discussion of the rule that no deficiency in a fiscal year 


appropriation may be permitted in the granting of an increase. That rule creates 
no problem here. 


Further, I call your attention to (1946) 25 Comp. Gen. 601, where it appears 
that on February 20, 1946 administrative salary increases in the Department of 
State were authorized to be made effective as of December 28, 1945, the date on 
which funds first became available for their payment. Since in the present 
case funds were available on and prior to November 3, 1947, the decision of Feb- 
ruary 20, 1946 is regarded as an authority for the contemplated action. 

The matter presented by your letter has received careful considera- 
tion and has been reviewed in the light of all Office decisions pertain- 
ing to the effective date of salary changes made through administra- 
tive procedure. While the equities of the foremen and the assistant 
foremen here involved are recognized, I do not feel that the circum- 
stances present are such as to justify an exception to the rule as set 
forth in 24 Comp. Gen. 676, 679, supra. The said rule is one of long 
standing and the validity thereof has not been questioned. Although, 
in its operation, the rule may result in hardships in individual cir- 
cumstances, such fact has never been considered as a sufficient basis 
for modifying its application. 

Moreover, I do not feel that this Office legally could permit fixing 
the effective date of the increases in question as of November 3, 1947, as 
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requested. In such connection, the employees involved had no vested 
right to the salary increases prior to the date on which the Wage 
Board recommendations were approved by an appropriate official of 
the Treasury Department. Consequently, the appropriation for the 
Bureau of the Mint properly could not be obligated for the payment 
of the salary increases until such date and to permit the establishment 
of the effective date of the increases as of November 3, 1947, would 
have the effect of charging the said appropriation for the payment of 
funds for a period during which said moneys were not properly obli- 
gated. And, the fact that no deficiency would be created in the 
present instance would not justify charging the appropriation with 
the salary increases prior to the date of their approval by the proper 
official of your Department. 

With respect to the statement in the above-quoted portion of your 
letter that, in Office decision published in 25 Comp. Gen. 601, adminis- 
trative salary increases in the Department of State were authorized 
on February 20, 1946, to be made effective as of December 28, 1945, the 
date on which funds first became available for their payment, I have 
to advise that consideration of such decision does not disclose a hold- 
ing to such effect. Rather, it was held therein that funds appropri- 
ated by the Deficiency Act, 59 Stat. 652, therein considered were avail- 
able for administrative salary increases from the date of said act. In 
other words, while the funds appropriated by the act became avail- 
able for the payment of the salary increases upon the date of its ap- 
proval, the actual obligation of said funds was contingent upon proper 
administrative action granting the salary increases in question. 
However, for your information, it may be stated that the records of 
this Office indicate that on the date the act was approved, or Decem- 
ber 28, 1945, administrative action was taken to make these salary 
increases effective. 

Accordingly, for the foregoing reasons, I am constrained to the 
view that the salary increases here in question may not be made effec- 
tive for any period prior to the approval thereof by the proper admin- 
istrative official of the Treasury Department. 


(B~74997) 


CONSULTANTS AND EXPERTS—TRAVELING EXPENSES; 
LEAVES OF ABSENCE 


Even though the exact date of termination of the services of consultants or 
experts given temporary appointments (not in excess of 1 year) under 
section 15 of the administrative expense statute of August 2, 1946, be not 
specifically stated, such employees are to be regarded as “Temporary em- 
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ployees” within the purview of section 30.101 (c) of the Annual and Sick 

Leave Regulations, which defines “Temporary employees” as those appointed 

for definite periods of time not exceeding 1 year. 

Since the definition of “Permanent employees” in section 30.101 (b) of the 
Annual and Sick Leave Regulations is based on the conditions and circum- 
stances under which services are rendered, the fact that experts or con- 
sultants are employed for “intermittent” services pursuant to section 15 of 
the administrative expense statute of August 2, 1946, would not be deter- 
minative of such an employee’s right to leave benefits, so that, depending 
upon the character of the services rendered, the employee may be entitled 
to leave as a permanent employee or to no leave at all as an “intermittent 
employee.” 

All consultants or experts employed under section 15 of the administrative 
expense statute of August 2, 1946, for “intermittent”—as distinguished from 
“temporary’’—services may be regarded as persons “employed intermit- 
tently” within the meaning of section 5 of said act, so as to be entitled to 
the traveling expenses authorized therein for experts or consultants em- 
ployed intermittently on a per diem when actually employed basis. 23 Con. 
Gen. 245, distinguished. 


Comptroller General Warren to the Secretary of Commerce, April 20, 1948: 
There has been considered your letter of March 29, 1948, requesting 
decision respecting the rights of consultants and experts employed 
under the provisions of section 15 of Public Law 600, approved 
August 2, 1946, 60 Stat. 810, to annual and sick leave as provided in 
the Annual and Sick Leave Acts of March 14, 1936, 49 Stat. 1161, 1162, 


and to travel expenses pursuant to section 5 of the said act of August 
2, 1946. 


Sections 5 and 15 of Public Law 600, 60 Stat. 808, 810, provide 
respectively as follows: 


Sec. 5. Persons in the Government service employed intermittently as con- 
sultants or experts and receiving compensation on a per diem when actually 
employed basis may be allowed travel expenses while away from their homes 
or regular places of business, including per diem in lieu of subsistence while 
at place of such employment, in accordance with the Standardized Government 
Travel Regulations, Subsistence Expense Act of 1926, as amended (5 U. S. C. 
821-833), and the Act of February 14, 1931, as amended by this Act, and persons 
serving without compensation or at $1 per annum may be allowed, while away 
from their homes or regular places of business, transportation in accordance 
with said regulations and said Act of February 14, 1931, as so amended, and not 
to exceed $10 per diem in lieu of subsistence en route and at place of such service 
or employment unless a higher rate is specifically provided in an appropriation 
or other Act. 


2 








+ * * * * 


Sec. 15, The head of any department, when authorized in an appropriation or 
other Act, may procure the temporary (not in excess of one year) or intermittent 
services of experts or consultants or organizations thereof, including stenographic 
reporting services, by contract, and in such cases such service shall be without 
regard to the civil-service and classification laws (but as to agencies subject to 
the Classification Act at rates not in excess of the per diem equivalent of the 
highest rate payable under the Classification Act, unless other rates are specifi- 
cally provided in the appropriation or other law) and, except in the case of 
stenographic reporting services by organizations, without regard to section 8709, 
Revised Statutes, as amended by this Act. 


It will be noted that section 15, quoted above, specifically refers to 
procurement of “temporary (not in excess of one year) or intermit- 
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tent services” of consultants or experts. Section 30.101 (c) of the 
current leave regulations defines the term, “Temporary employees” as 
“those appointed for definite periods of time not exceeding 1 year.” 
Hence, consultants or experts given temporary appointments (not 
in excess of 1 year) as provided in section 15, supra, are “Temporary 
employees” for leave purposes. And that is so regardless of the fact 
that the exact date of termination of their services during the year 
period is not specifically stated. Compare 16 Comp. Gen. 934; 24 
id. 702. 

The term, “intermittent,” has been the subject of various interpre- 
tations both by the courts and the accounting officers of the Govern- 
ment. In each case, the interpretation there given has been based 
upon the context of the law or regulation being construed, together 
with a consideration of the particular facts and circumstances in- 
volved. For that reason, no general definition of the word, “inter- 
mittent,” which would be applicable to all cases has been attempted 
by the accounting officers, and neither would it appear that such an 
attempt is feasible. An examination of the legislative history of 
Public Law 600 fails to reveal an intent on the part of the Congress 
to attribute to the term “intermittent” as used in that act any special 
or technical meaning. Rather, it fairly appears from such legislative 
history that the Congress, when using such term, broadly had ref- 
erence to employments contemplating occasional or irregular service 
as distinguished from regular or continuous service such as is con- 
templated under the usual types of appointments or employment agree- 
ments covering permanent or temporary employees. 

So far as concerns the leave rights of experts or consultants em- 
ployd for “intermittent” services pursuant to section 15 of Public 
Law 600, section 30.101 (b) of the current leave regulations provides: 

“Permanent employees” are those appointed without limitation as to length 
of service, or for definite periods in excess of one year, or for the “duration of 
the job,” or for the duration of the present war and for six months thereafter, 
and those who, although paid only when actually employed, are continuously 


employed for a period of not less than one month, as distinguished from part- 
time or intermittent employees. 


Under the above-quoted definition of “Permanent employees” it will 
be seen that the mere designation of an employee’s services as “In- 
termittent” is not determinative of his right to the leave benefits pro- 
vided by the leave regulations. Rather, it is apparent that the actual 
conditions and circumstances under which the service is rendered 
determine whether an employee is entitled to leave. Hence, an expert 
or consultant employed for “intermittent” services under section 15, 
supra, may be entitled to leave as a “Permanent employee” or be en- 
titled to no leave at all as an “intermittent employee” within the mean- 
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ing of that term as used in the leave regulations, depending upon the 
character of the services rendered. See in that connection Chapter 
L 1-3, “Leave: General Provisions,” Federal Personnel Manual, 
wherein “Intermittent employees” are defined as “employees who 
render services under repeated appointments or employments for short 
periods none of which extends for a full month.” 

With respect to the travel expenses payable under section 5 of 
Public Law 600 to consultants or experts employed on a per diem when 
actually employed basis, it will be seen the referred-to provision ex- 
pressly is directed to the payment of travel expenses of experts or 
consultants “employed intermittently.” Accordingly, in line with the 
foregoing statements respecting the broad, general manner in which 
the Congress used the term “intermittent” in section 15, you are ad- 
vised that all consultants or experts employed for “intermittent”— 
as distinguished from “temporary”—services in accordance with the 
provisions of section 15 of Public Law 600 are within the purview 
of the travel expense provisions of the said section 5 of that act. In 
reaching that conclusion, there has not been overlooked the statement 
in the decision of October 1, 1943, 23 Comp. Gen. 245, referred to in 
your letter, to the effect that, as a general criterion, if a consultant 
be employed continuously to such an extent as to entitle him to annual 
and sick leave, he reasonably would not be considered an “intermittent” 
employee within the meaning of that term as used in the travel ex- 
pense appropriation there involved. In that case the circumstances 
giving rise to the enactment of the particular appropriation provision 
involved were viewed as substantiating such conclusion. However, as 
pointed out above, there appears no such comparable legislative his- 
tory leading to the enactment of the general provisions of sections 15 
or 5 of Public Law 600, as would indicate that the Congress intended 
to employ the term, “intermittent,” as appearing in those sections in 
the same sense as it is used in regulations pertaining to annual and 
sick leave. 

In answer to the specific question presented in your letter as to 
whether “w. a. e.” experts employed under the said section 15 of Public 
Law 600 are entitled to the same leave and travel rights as “w. a. e.” 
consultants employed under that section, you are advised that in 
view of the specific language contained in the controlling statutory 
provisions and regulations quoted above, there is perceived no basis 
for making a distinction between the two classes of employees so far 
as concerns the leave and travel benefits herein discussed. 

The questions presented in your letter are answered accordingly. 
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(B-68562) 


COMPENSATION—OVERTIME—CUSTOMS SERVICE EMPLOYEES 


Under section 5 of the act of February 13, 1911, as amended, providing for the 
payment of extra compensation for certain overtime services performed 
by customs employees between the hours of 5 p. m. and 8 a. m., customs 
employees who are required to perform such services between 8 a. m. and 
5 p. m. in addition to 8 hours’ service are not entitled to compensation at 
overtime rates, notwithstanding the holding in Timothy E. O’Rourke v. 
United States, C. Cls. No. 46657, that “work at night” as contemplated by 
said section 5 was “work in excess of 8 hours in any one 24-hour period 
regardless of the time of day that it was done.” 


Comptroller General Warren to the Secretary of the Treasury, April 23, 1948: 

Consideration has been given your letter of March 30, 1948, file 129.15, 
requesting a decision as to the effect of the ruling of the Court of 
Claims in the case of Timothy FE. O’Rourke v. United States, C. Cls. 
No. 46657, decided June.2, 1947, and related cases, upon the administra- 
tion of the Customs Overtime Act of February 13, 1911, as amended 
(19 U. S. C. 267), section 5 of which provides in pertinent part as 
follows, quoting from the Code: 


The Secretary of the Treasury shall fix a reasonable rate of extra compensa- 
tion for overtime services of inspectors, storekeepers, weighers, and other 
customs officers and employees who may be required to remain on duty between 
the hours of five o’clock postmeridian and eight o’clock antemeridian, or on 
Sundays or holidays, to perform services in connection with the lading or unlading 
of cargo, or the lading of cargo or merchandise for transportation in bond 
or for exportation in bond or for exportation with benefit of drawback, or in 
connection with the receiving or delivery of cargo on or from the wharf, or in 
connection with the unlading, receiving, or examination of passengers’ baggage, 
such rates to be fixed on the basis of one-half day’s additional pay for each two 
hours or fraction thereof of at least one hour that the overtime extends beyond 
five o’clock postmeridian (but not to exceed two and one-half days’ pay for the 
full period from five o’clock postmeridian to eight o’clock antemeridian), and 
two additional days’ pay for Sunday or holiday duty. The said extra compensa- 
tion shall be paid by the master, owner, agent, or consignee of such vessel or 
other conveyance whenever such special license or permit for immediate lading 
or unlading or for lading or unlading at night or on Sunday or holidays shall 
be granted to the collector of customs, who shall pay the same to the several 
customs officers and employees entitled thereto according to the rates fixed there- 
for by the Secretary of the Treasury. Such extra compensation shall be paid 
if such officers or employees have been ordered to report for duty and have so 
reported, whether the actual lading, unlading, receiving, delivery, or examina- 
tion takes place or not. In those ports where customary working hours are 
other than those hereinabove mentioned, the collector of customs is vested with 
authority to regulate the hours of customs employees so as to agree with prevail- 
ing working hours in said ports, but nothing contained in this section shall be 
construed in any manner to affect or alter the length of a working day for 
customs employees or the overtime pay herein fixed (Feb. 13, 1911, ch. 46, § 5, 
36 Stat. 901; Feb. 7, 1920, ch. 61, 41 Stat. 402). 


With respect to the foregoing statutory provision, the Court of 
Claims held in the O’Rourke case that the legal meaning of the ex- 
pression “work at night” was “work in excess of 8 hours in any one 
24-hour period regardless of the time of day that it was done.” In 
view thereof you present the following specific questions : 
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1. Under the O’Rourke decision, is overtime compensation payable under the 
1911 act for services performed between 8 a. m. and 5 p. m. if such services are 
in addition to 8 hours’ service? If overtime compensation is payable to the 
employee in such a case, is the Government entitled to reimbursement from the 
party in interest? 

2. Is payment of overtime compensation to an employee under the 1911 act 
for services performed between 5 p. m. and 8 a. m. on a weekday (other than a 
holiday) precluded when such services are not in addition to 8 hours’ service 
already performed within the 24-hour period, as (1) when such services are 
performed on other than a regular work day for the particular employee, (2) 
when the employee has been allowed annual leave for all or part of a regular 
work day, or (3) when the services are performed after midnight and before 
8 a. m.? 

3. If the payment of extra compensation under the 1911 act is dependent upon 
8 hours’ service having already been performed during the 24-hour period, what 
is the controlling 24-hour period? For example, if the answer to the first part 
of question (1) is in the affirmative, is an employee, who has worked from 8 p. 
m. on a Monday to 4 a. m. on the following Tuesday and then is assigned to work 
from 8 a. m. to 4 p. m. that same day, entitled to overtime compensation under 
the 1911 act for the entire period from 8 a. m. to 4 p. m. Tuesday or only for the 
period from 12 noon to 4 p. m. Tuesday because the 4-hour period from 8 a. m. 
to 12 noon must be added to the period from 12 a. m. to 4 a. m. in order to 
complete his first 8 hours of service on that day? If the answer to question (2) 
is in the affirmative, is an employee assigned to work from 12 a. m. to 2 a. m. 
entitled to overtime compensation for such period if he has performed no services 
since 5 p. m. of the preceding calendar day? 


The portion of the opinion of the Court of Claims in the O’Rourke 
case, relating to the matters here involved, reads as follows: 

As to work in excess of eight hours in one day, for which the plaintiff claims 
the extra compensation provided for night work under the Act of February 38, 
1911, as amended, the Government urges that, unless such work was done before 
eight o’clock a. m. or after five o’clock p. m., it is not night work within the 
meaning of the statute. We think that the Supreme Court’s decision in the 
Myers case, supra, that no night work extra compensation was due even though 
all or a part of one’s assigned tour of duty of eight hours was performed after 
five and before eight o’clock, was a determination that the legal meaning of 
the expression “work at night,” was work in excess of eight hours in any one 
twenty-four hour period, regardless of the time of day that it was done. We 
think, therefore, that whenever the plaintiff worked more than an eight-hour tour 
of duty in any one day, he is entitled to compensation for his overtime on the 
statutory basis. 


I cannot agree that the referred-to holding of the United States 
Supreme Court in the case of United States v. Myers, 320-U. 8. 561, is 
susceptible of the broad interpretation placed upon it by the Court of 
Claims. The 1911 act, as amended, is specific in its provision that 
extra compensation for night work is payable only for services rendered 
between the hours 5:00 p.m. and 8:00 a.m. Although the Supreme 
Court held that “work at night,” as contemplated by the said act, was 
overtime, and that such overtime as applied to weekdays refers to 
hours longer than the daily limit of 8:00 a. m. to 5:00 p. m., there 
appears to be no suggestion in its decision that such overtime is payable 
beyond the specific limitations of the act. 

As evidenced by the questions presented in your letter, proper admin- 
istration of the customs overtime statutes in the light of the Court of 
Claims decision in the O’Rourke case would require a further reading 
into the 1911 act, an intent far beyond that which logically may be 
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imputed to the express language thereof. I do not believe that such 
departure from the unambiguous terms of the act legally is permissible 
under the rules of statutory construction. Accordingly, in the settle- 
ment of accounts and claims the General Accounting Office must de- 
cline to follow the holding in the O’Rourke case in respect of the 
matters here involved. 

In your letter reference is made to decision of February 16, 1948, 
B-15487, wherein it was stated that “the Claims Division of the General 
Accounting Office will follow the principles of the said cases [ 7imothy 
EL. O’Rourke v. United States, and related cases] in the settlement of 
the class of claims covered thereby.” That decision relates to a general 
application of the O’Rourke case to claims falling within its four 
corners and was not intended to be construed as an adoption of any 
specific principle thereof. 

In view of the foregoing, question No. 1 presented in your letter is 
answered in the negative, which answer renders unnecessary any 
answers to questions Nos.2 and 3. From that conclusion it necessarily 
follows that overtime compensation under the 1911 act is limited to 
services performed between 5:00 p.m. and 8:00 a. m., standard time, 
in accordance with the decision of September 2, 1947, B-68562, 27 
Comp. Gen. 148. 


(B-75597) 


SUBSISTENCE—HEADQUARTERS—DESIGNATION SOLELY FOR PER 
DIEM PURPOSES 


The administrative designation of a field office, where no duty would be performed, 
as the headquarters of certain employees solely for the purpose of paying 
them per diem in lieu of subsistence while on detail for temporary duty at 
Washington, D. C., which otherwise would be their headquarters upon the 
retransfer of the agency from the location of such field office to Washington, 
would result in the payment of additional compensation to the employees 
involved and, as such, cannot be sanctioned by this Office; furthermore, such 
details would be in contravention of the provision in 5 U. 8S. Code 39 generally 
prohibiting the detail of field employees for duty in the District of Columbia. 


Comptroller General Warren to the Attorney General, April 23, 1948: 
Reference is made to your letter of April 16, 1948, as follows: 


Pursuant to the President’s memorandum addressed to the Director of the 
Bureau of the Budget under date of February 28, 1948, designating the Immigra- 
tion and Naturalization Service of the Department of Justice as an activity to 
be returned to the seat of government from Philadelphia, the central office, or 
headquarters, of the Immigration and Naturalization Service, is now in the 
process of transferring its offices and personnel to Washington, D. C. 

The headquarters office of this agency consists of an authorized personnel force 
of 895 employees. It has been ascertained that of the number of full-time 
employees, approximately 450 will not accompany the Service to Washington. 
Included within the number who are unwilling or unable to transfer to Washing- 
ton are the majority of the stenographers. Because of this depletion of the force, 
the Service will be greatly handicapped in performing its work and discharging 
responsibilities placed upon it by law until such time as it is able to obtain 
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replacements, more particularly as it has been ascertained that the Civil Service 
Commission cannot furnish a register of qualified stenographers and it will be in 
that area where the needs of the Service will be most acute. Strenuous, but 
unsuccessful, efforts have been made within the past month to arrange for the 
filling of approximately seventy-five stenographic vacancies which will occur upon 
the completion of the transfer to Washington. Both the people and the Congress 
are primarily concerned with exclusion and expulsion cases. Stenographic losses 
already suffered have caused the arrearage in these cases to increase from 2, 

to 8,000 and unless something is done at once, the arrearage will increase to 25,000 
within the next few weeks. 

Due to the urgent need for stenographic help, it is proposed to transfer approxi- 
mately thirty stenographers to the Philadelphia district field office and thereafter 
detail them to Washington for a period of from thirty to sixty days and to pay 
their travel expenses and per diem at the rate of $6.00 while on duty in Wash- 
ington. The stenographers who would be assigned to this detail are presently 
carried on the departmental roll and are employees whose services would be 
terminated in the meantime because of their being unable or unwilling to transfer 
to Washington, but who are willing to remain with the Service for a temporary 
period under the arrangement described above. 

In view of the critical need for stenographers and the inability to supply this 
need otherwise, your advance approval of this arrangement is requested so that 
in the post audit of vouchers covering the per diem and other travel expenses of 
this group of employees, no question will be raised by the Audit Division of your 
office as to the authority for payment of such expenses. 

Your prompt consideration of this matter is requested as it is urgent that the 
stenographic group involved in this proposal be notified prior to date of separation 
which, unless the arrangement described is authorized, is scheduled to take place 
within the next few days. 


It is evident from your submission that it is not contemplated that 
the stenographers in question are to perform any duty in the district 
field office at Philadelphia, and that the changing of their headquarters 
to that office would be solely for the purpose of paying per diem in lieu 
of subsistence while in Washington, D. C., which otherwise would be 
their official headquarters should they accompany the headquarters 
office of the Immigration and Naturalization Service when retrans- 
ferred to Washington. While this Office ordinarily does not question 
the right of an administrative office to designate the headquarters of 
its employees, it cannot sanction such action when taken solely for the 
purpose of paying additional compensation to the employees. Fidelity 
& Deposit Co. of Maryland v. United States, 55 Fed. (2nd) 100; 19 
Comp. Gen. 347; 17 Comp. Gen, 1102. 

Furthermore, such contemplated details to Washington, D. C., 
would be in contravention of 5 U. S. C. 39, which provides: 

It shall be unlawful to detail civil officers, clerks, or other subordinate employees 
who are authorized or employed under or paid from appropriations made for 
the Military or Naval Establishments, or any other branch of the public service 
outside of the District of Columbia, except those officers and employees whose 
details are specifically provided by law, for duty in any bureau, office, or other 
division of any executive department in the District of Columbia, except tempo- 


rary details for duty connected with their respective offices (Aug. 5, 1882, ch. 
8389, § 4, 22 Stat. 255; June 22, 1906, ch. 3514, § 6, 34 Stat. 449). 


While this Office is not unmindful of the scarcity of stenographic 
help in the District of Columbia, under the circumstances, I have no 
alternative but to hold that the proposed procedure is not authorized. 
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(B-74599) 


COMPENSATION AND SUBSISTENCE EXPENSES—MEMBERS OF NA- 
TIONAL LABOR-MANAGEMENT PANEL AND BOARDS OF INQUIRY 


Members of the National Labor-Management Panel or a board of inquiry who 
are entitled under sections 205 (a) and 207 (b) of the Labor Management 
Relations Act, 1947, respectively, to reimbursement for “actual and necessary” 
subsistence expenses or “necessary” subsistence expenses—such provisions 
creating an exception to the requirement in section 207 of the Economy Act 
of 1982 that subsistence expenses be reimbursed on a per diem or commuted 
basis—may not be paid a per diem allowance in commutation of subsistence 
expenses, but should be reimbursed therefor only upon an actual expense 
basis. 

Members of the National Labor-Management Panel or a board of inquiry who are 
entitled under sections 205 (a) and 207 (b) of the Labor Management Re- 
lations Act, 1947, respectively, to compensation “when serving on business 
of the panel,” or to compensation “for each day actually spent by them in 
the work of the board,” may not be paid compensation for elapsed travel time 
to and from the place where official business is performed. 


Comptroller General Warren to the Director, Federal Mediation and Concilia- 
tion Service, April 28, 1948: 


There has been considered your letter of March 17, 1948, as follows: 


A question has arisen as to the method of computing travel expenses for two 
classes of employees paid from appropriations available to the Federal Mediation 
and Conciliation Service. 

Section 205 (a) of the Labor-Management Relations Act, 1947 (Public Law 
101, 80th Congress) provides in part as follows: 

“Members of the panel, when serving on business of the panel, shall be paid 
compensation at the rate of $25 per day, and shall also be entitled to receive an 
allowance for actual and necessary travel and subsistence expenses while so 
serving away from their places of residence.” [Italics supplied.] 

Section 207 (b) of the same Act provides: 

“Members of a board of inquiry shall receive compensation at the rate of 
$50 for each day actually spent by them in the work of the board, together with 
necessary travel and subsistence expenses.” [Italics supplied.] 

Under the provisions of 205 (a) quoted above it would appear that members 
of the panel should be reimbursed in accordance with the provisions of Stand- 
ardized Government Travel Regulations at the rate of $6 per diem. However, 
this is not clear from the wording of the Act and it is entirely possible that mem- 
bers of the panel may claim “actual and necessary travel and subsistence ex- 
penses.” Accordingly, we should like to receive an official opinion on this point. 

The provisions of 207 (b) on the other hand appear to be somewhat in conflict 
with the provisions of the Economy Act of June 30, 1982 as amended. It is our 
understanding from a reading of the latter Act and the Comptroller General’s 
decision of May 13, 1933 (12: 634) that a per diem in lieu of subsistence is the 
only basis for reimbursement of travel expenses for civilian personnel of the 
Federal Government and reimbursement on an actual expense basis is no longer 
authorized. In view of the apparent conflict, an official opinion is requested. 

In an opinion on these two subjects it would be appreciated if the following 
points could be covered : 

1. Is this Service required to reimburse the employees in the two classes 
mentioned above at the rate of $6 per diem in lieu of subsistence? 

2. If the answer to question #1 is in the negative, may this Service adminis- 
tratively decide to reimburse these two classes of employees at the rate of $6 
per diem in lieu of subsistence? 

3. May we assume that both classes of employees mentioned above are to be 
paid both compensation and travel expenses for travel time as well as for time 
spent in meetings, conferences, and other official duties? 
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The decision in 12 Comp. Gen. 634, referred to by you, was rendered 
May 13, 1933, shortly after the passage of the so-called Economy Act 
of June 30, 1932, section 207 of which, 47 Stat. 405, amended the Sub- 
sistence Act of 1926 by eliminating authority for reimbursement of an 
employee for expenditures for subsistence upon an actual expense 
basis and required that subsistence expenses be reimbursed upon a per 
diem or commuted basis. Such amendment was considered to have 
taken precedence over all prior statutory authority for the payment of 
actual expenses of subsistence but, of course, it could not prevent the 
Congress from creating exceptions thereto thereafter and whenever it 
considered such exceptions necessary or desirable. 23 Comp. Gen. 313, 
and A-50508, September 1, 1933. Accordingly, as the two statutory 
provisions quoted by you from section 205 (a) and section 207 (b) of 
the Labor Management Relations Act, 1947, 61 Stat. 154, 155, authorize 
reimbursement only for “actual and necessary” and “necessary” travel 
and subsistence expenses, they may be considered as creating exceptions 
to the provisions of the Economy Act of 1932, and, accordingly, the 
commutation of such actual and necessary expenses by payment of 
a per diem would not be authorized. Such officers may be reimbursed 
for their subsistence expenses only upon an actual expense basis. 
Accordingly, your questions 1 and 2 are answered in the negative. 

With respect to the days for which compensation is payable, section 
205 (a) provides for such payment to the members of the National 
Labor-Management Panel “when serving on business of the panel,” and 
section 207 (b) provides for such payment to the members of a board of 
inquiry appointed under the provisions of the act “for each day actually 
spent by them in the work of the board.” Such language specifically 
restricts the payment of compensation to the days on which the in- 
dividuals involved actually are engaged in the official business or 
work of the panel or board and may not reasonably be construed to 
permit payment of compensation for elapsed travel time to and from 
the place where the official business is performed. Cf. 24 Comp. Gen. 
498; 25 id. 704. For such travel time the individuals concerned are 
entitled only to reimbursement of actual travel and subsistence ex- 
penses. Question 3 is answered accordingly. 






































(B-74969) 


FEES—UNITED STATES COMMISSIONERS—BAIL OR COMMITMENT OF 
MATERIAL WITNESSES 


The fee prescribed by section 21 (c) of the act of August 1, 1946, to be paid 
United States commissioners for services rendered in criminal cases in which 
the accused is presented before a commissioner for the purposes of bail, is 
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not payable for services rendered in the admission to bail or commitment 
of a material witness to insure his presence at proceedings in which his 
testimony is required. 


Comptroller General Warren to the Director, Administrative Office of the 
United States Courts, April 30, 1948: 

Reference is made to letter of March 26, 1948, from the Assistant 
Director, advising that, in the audit by your office of the pay vouchers 
submitted on a quarterly basis by United States Commissioners claim- 
ing the new schedule of fees prescribed by Public Law 582, 79th Con- 
gress, approved August 1, 1946, there have been encountered claims 
for a fee of $2.50 for services rendered in admitting a material witness 
to bail, upon the basis that such fee is payable under the terms of sec- 
tion 21 (c) of Public Law 582, 60 Stat. 752, which provides as follows: 


(c) In each case in which the accused is presented before the commissioner 


not for binding over but only for purposes of bail, whether or not bail is taken 
or a commitment is ordered, a fee of $2.50. 


It is stated in said letter that this fee has been applied mainly to 
services rendered by a commissioner in admitting to bail defendants 
in cases in which the commissioner has no jurisdiction in determining 
whether probable cause exists, but merely binds the defendant to answer 
to a United States district court. It is stated further that, in corre- 
spondence with several commissioners regarding this matter, they have 
pointed out that they are required to bond or commit a material witness 
if it appears that it may become impracticable to secure his presence 
by subpoena. In such connection Rule 46 (b) of the Federal Rules of 
Criminal Procedure, 18 U. S. C. following section 687, provides: 

If it appears by affidavit that the testimony of a person is material in any 
criminal proceeding and if it is shown that it may become impracticable to 
secure his presence by subpoena, the court or commissioner may require him to 
give bail for his appearance as a witness, in an amount fixed by the court or 
commissioner. If the person fails to give bail the court or commissioner may 
commit him to the custody of the marshal pending final disposition of the pro- 
ceeding in which the testimony is needed, may order his release if he has been 


detained for an unreasonable length of time and may modify at any time the 
requirement as to bail. 


Also, the aforesaid letter suggests that, while a material witness can- 
not be strictly classified as an “accused” to the degree that he is a 
defendant in a legal proceeding, yet, when he is presented before the 
commissioner not for binding over, but for purposes of bail, a service 
is rendered by the commissioner similar to that for which section 
21 (c), supra, prescribes a fee of $2.50 when an accused is presented. 

A decision is requested as to whether your office properly may allow 
a United States Commissioner the fee provided by said section 21 (c) 
for drawing a bond or commitment for a material witness. 

That the term “accused” appearing in section 21 (c) and elsewhere 
in the act of August 1, 1946, refers to a defendant charged with the 
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commission of a crime is hardly open to question. It is equally clear 
that a material witness is not in the same category as a defendant in 
a criminal case. A material witness is not required to post bail or 
committed in order to answer a criminal charge against him, as in the 
case of a defendant, but solely for the purpose of insuring his presence 
in the proceedings in which his testimony is required. In other words, 
he is not detained because of his commission of an offense against the 
United States but only by reason of his status as a witness. Under 
the plain and unambiguous terms of section 21 (c) the fee provided 
therein is restricted to the services rendered by a commissioner in the 
case of an “accused,” and there is nothing in the measure or its con- 
gressional history which provides any basis for extending the scope 
thereof to the justification of sureties or commitment of a material 
witness. ' 

Moreover, to establish, by interpretation, a constructive fee in such 
cases is believed to be inconsistent with the general objectives and pur- 
poses of Public Law 582. The primary purpose of said law was to 
eliminate the multiplicity of items for each of which varying fees 
were payable under the old schedule of fees provided by the act of 
May 28, 1896, 29 Stat. 184. Under that schedule there were provided 
over 20 items varying in amount from ten cents to five dollars, each 
item representing a specified service under which a fee could be claimed 
only if the service was actually rendered in the particular case. It 
was in the interest of simplicity that the number of said items was 
reduced and “consolidated” by Public Law 582 into larger units of 
service for the purpose of computing fees. For that reason, and in 
recognition of the change in economic conditions since the enactment 
of the 1896 law, the amount of the fees generally was increased. 
This purpose of the statute was set forth in the following statement 
appearing in Senate Report No. 790, dated November 23, 1945, on the 
measure : 


The present bill would eliminate to a great extent the existing long list of 
fees, since it would substitute one fee in each case for all services rendered prior 
to the presentation of the accused before the commissioner, and another for all 
services in each case rendered after the presentation of the accused and leave 
only a few items for which individual fees would remain. The proposed sched- 
ule of fees would somewhat increase the aggregate fees of the commissioners ; 
however, provision is made that no commissioner shall receive compensation 
for his services in that capacity, exceeding $7,500 per annum. 


Furthermore, it will be observed that section 21 (a) provides for the 
payment of a fee of $2.50 “In each case in which a complaint in writ- 
ing and sworn to shall have been lodged with the commissioner, for 
all services rendered prior to the presentation of the accused before 
the commissioner,” and section 21 (b) provides varying fees, depend- 
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ing upon the number of cases disposed of by the commissioner during 
each quarterly accounting period, “In each case in which the accused 
is presented before the commissioner for binding over, for all services 
rendered after the presentation of the accused.” [Italics supplied.] I 
think the foregoing clearly demonstrates that the Congress, by mak- 
ing provision for payment of certain fees “for all services” rendered 
prior to, and after, the presentation of the accused before the com- 
missioner, fixed the amount of said fees in consideration of the vari- 
ous services which are required by law to be performed by United 
States Commissioners—including the admission to bail or commit- 
ment of a material witness—and intended that, unless payment of a 
fee for such services otherwise is specifically provided for in the act, 
no additional fee be paid. 

Accordingly, the question presented is answered in the negative. 


(B-74440) 


CHECKS—CASHING BY DISBURSING OFFICERS—DEFICIENCY 
ADJUSTMENTS, ETC., ACCOUNT FORGED CHECKS 


Where the amount of a forged check cashed by an Army disbursing officer under 
authority of the act of December 23, 1944, was credited to his account by 
the Treasurer who made payment to the rightful payee from his check 
forgery insurance fund, thereby requiring reimbursement be made to the 
Treasurer for the loss sustained, a “deficiency” as contemplated by said act 
exists in the officer’s accounts and reimbursement may be made from funds 
appropriated to adjust such deficiencies in Army disbursing officers’ accounts, 
even though the officer’s account may not have been charged with the amount 
of the check. Compare 27 Comp. Gen. 211. 


Comptroller General Warren to the Secretary of the Army, May 3, 1948: 

Reference is made to your letter of March 11, 1948, forwarding a 
voucher drawn in favor of the Treasurer of the United States in the 
amount of $35.20 “payable from funds appropriated under Finance 
Service Army 1948 pursuant to authority contained in the act of 
23 December 1944 (58 Stat. 921),” and requesting a decision as to the 
propriety of payment under Office decision B-69180, dated October 
16, 1947, 27 Comp. Gen. 211, to you. 

The referred-to decision was in response to your letter of August 
25, 1947, posing four questions as to the applicability of the act of 
December 23, 1944, in the case of the cashing of fraudulently negoti- 
ated or forged instruments. In the particular case which prompted 
the said letter, Captain E. F. Freiburg, F. D., United States Army, 
issued a check and, on the same day, cashed it for someone unknown 
upon the forged endorsement of the payee’s name and forwarded it 
to the Treasurer of the United States for deposit to his official credit. 
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The payee of the check alleged the forgery thereof and, upon being 
satisfied as to such allegation, the Treasurer of the United States 
charged the amount of the check to the official checking account of 
Captain Freiburg, causing a deficiency in the officer’s account. It was 
held in the referred-to decision that the cashing of a check is an 
operation authorized under the act of December 23, 1944, and, there- 
fore, that any loss arising out of such a transaction properly may be 
considered as coming within the purview of the term “any deficiencies” 
for which relief is contemplated under the act. 

In answer to the question whether the appropriation made to cover 
losses in the accounts of Army disbursing officers in accordance with 
the said act was available to reimburse the Treasury Department or the 
Post Office Department after settlement by those departments with the 
payee or rightful owner of checks or money orders “from their respec- 
tive reclamation or forgery funds,” it was held that since the act of 
December 23, 1944, operates only in the event of a deficiency in the ac- 
counts of a disbursing officer, unless and until a deficiency is incurred 
in the accounts, the appropriation is not available for making adjust- 
ments, 

You state that, if “deficiency” within the meaning of the decision of 
October 16, 1947, is interpreted to mean that an actual shortage must 
be shown in the accounts of the disbursing officer before the provisions 
of the act of December 23, 1944, can be applied, “it would appear that 
to a large degree the pertinent aspects of the act, so far as forgeries 
are concerned, are subject to conditions (accounting or mechanical) 
foreign to the factual conditions in a given case under which a forgery 
has been perpetrated.” As an illustration, you cite the case of Major 
R. F. Strode, in whose account a Treasury check cashed on a forged 
endorsement was deposited. In Major Strode’s case, upon investiga- 
tion disclosing that the rightful payee was entitled to payment, the 
Treasurer of the United States apparently made payment from the 
check forgery insurance fund created by the act of November 21, 1941, 
55 Stat. 777. Said act authorized, under certain conditions, payment 
to payees of forged checks prior to reclamation and provided for the 
crediting to the fund of any recoveries subsequently effected. The 
voucher transmitted with your letter, if payment thereon is authorized, 
would permit repayment to the fund of the amount of the check cashed 
by Major Strode and deposited in his account. 

While Major Strode’s account has not been charged with the amount 
of the check, to wit, $35.20, there is a deficiency therein since the officer 
has received credit from the Treasurer of the United States for a check 
which he cashed upon a forged endorsement of the payee’s name and 
he properly is required to reimburse the Treasurer for the loss sustained 
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on account of the transaction. Hence, it may be considered that a 
deficiency proper for consideration under the provisions of the act 
of December 23, 1944, exists in the officer’s accounts and that relief 
is authorized under said act since you have made a finding that the cash- 
ing of the check involved was without fault or negligence on the part 
of Major Strode and that reasonable safeguards were employed to pre- 
vent loss due to the fraudulent cashing of negotiable instruments. 

The voucher transmitted with your letter is returned herewith and 
payment thereon is authorized, if otherwise proper. 


(B-74279) 


PAYMENTS TO MILITARY PERSONNEL BASED ON CORRECTED 
RECORDS 


The authority conferred upon the Secretary of the Army, the Secretary of the 
Navy, and the Secretary of the Treasury with respect to the Coast Guard, 
respectively, by section 207 of the Legislative Reorganization Act of 1946, to 
correct any military or naval record where in their judgment such action 
is necessary to correct an error or to remove an injustice, does not vest in 
said department heads, or in this Office, any authority to order or direct 
the allowance or payment of any claim for money, or to use appropriated 
funds to pay any claim for money, based on corrections made in the military 
or naval records of an individual under authority of said section. 


Assistant Comptroller General Yates to the Secretary of the Army, May 4, 1948: 

There has been considered your letter of March 5, 1948, with en- 
closures, requesting a decision on certain questions involving the 
authority for the use of appropriated funds to make payments based 
on corrections made in the records of military personnel pursuant to 
the provisions of section 207 of the Legislative Reorganization Act of 
1946, 60 Stat. 837, 5 U.S. C. 191 (a), which provides as follows: 


The Secretary of War, the Secretary of the Navy, and the Secretary of the 
Treasury with respect to the Coast Guard, respectively, under procedures set 
up by them, and acting through boards of civilian officers or employees of their 
respective departments, are authorized to correct any military or naval record 


where in their judgment such action is necessary to correct an error or to remove 
an injustice. 


You state that “with a view to making effective this authority of law” 
(section 207) there has been established in the Department of the 
Army a Board on Correction of Military Records and that: 


The Board has reviewed and recommended the correction of the military records 
in the case of a number of military personnel, which recommendations have been 
presented for approval of the Secretary of the Army with directives for my ap- 
proval and signature to the various interested agencies of the Department of the 
Army to carry out its recommended action, and which involve, among other 
things, a directive for the expenditure of public funds in purported pursuance 


of the authority of the statute to correct errors in such military records and to 
remove injustices. 
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Your first question relates to the case of Robert E. Lauritzen and 
to similar cases, it being indicated that Lauritzen’s case is illustrative 
of others which are pending before you. From an enclosure received 
with your letter, it appears that Lauritzen, while serving in the grade 
of master sergeant with the 853rd Bombardment Squadron, 491st 
Bombardment Group (H) in England, was tried by special court 
martial on November 20, 1944, for violation of the 96th Article of 
War; that he was convicted and sentenced to confinement at hard 
labor for six months, to forfeit $22 per month and to be reduced to the 
grade of private; and that the unexecuted portion of his sentence was 
remitted effective February 1, 1945. Also, it is disclosed that on May 
21, 1945, a former officer made a sworn statement that he had given 
false testimony at Lauritzen’s trial; that such statement exonerated 
Lauritzen of the charges made against him at the trial; that on May 
23, 1945, a special court martial order was issued for the purpose of 
restoring Lauritzen to his former grade and pay and reimbursing him 
the amount forfeited during the period of confinement but that such 
order was invalidated as having been issued without legal authority ; 
that Lauritzen was promoted (again) to the grade of master sergeant 
on October 1, 1945; and that he was honorably discharged on October 
20, 1945, “without receiving requital of the difference in pay lost be- 
tween the grades of private and master sergeant or of the penalty 
imposed while serving his sentence.” Your letter states that the Army 
Board on Correction of Military Records has found and has prepared 
for your signature a directive to The Adjutant General to correct the 
military records of Lauritzen to show that his conviction by a special 
court martial in November 1944 was in error and was based on testi- 
mony subsequently discovered to be false; that he was a master ser- 
geant from June 15, 1944, to October 20, 1945; and that he lost no time 
under the 107th Article of War. Your letter further states that: 
The recommendation of the Board is also, and the Secretary of the Army has 
been requested to direct, that the Chief of Finance pay to Lauritzen the sum 
of $1,017.60, in full satisfaction of his claim against the United States for reim- 
bursement of amounts paid as fines, and for losses of Army pay resulting from 
his reduction to the grade of Private, pursuant to the sentence of a Special Court- 
martial, which, it will be noted, covers forfeitures (not fines) adjudged as a 
result of the court-martial (the sentence of which has been set aside and modi- 
fied only as to the unexecuted portion thereof), and an amount otherwise repre- 
senting the difference in pay between that of Master Sergeant, from which de- 


moted, and that of Private, in which Lauritzen served from the date of demo- 
tion until his discharge. 





Those parts of your letter which present the questions on which 
decision is requested are as follows: 


The questions which arise in connection with the problem generally, and as 
related to the Lauritzen case, which, as stated, is but illustrative of other cases 
before, or which will come before the Board, and on which your decision is re- 
quested may be stated as follows; 
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(1) In the absence of specific language in Section 207 supra, granting or au- 
thorizing an appropriation, does Section 207 authorize the expenditure of public 
funds to carry out the approved (by the Secretary of the Army) recommenda- 
tions of the Board under Section 207— 

(a) as to unremitted fines and/or forfeitures which have been assessed by 
court-martial action, to the extent the sentence of which has not been set aside 
or modified— 

(1) which have not yet been deposited to Miscellaneous Receipts, and 
(2) which have been deposited to Miscellaneous Receipts ; 

(b) as to items of forfeited pay which remains unexpended in the appropriate 

appropriations, which appropriations 
(1) have not reverted to the general fund of the Treasury, and 
(2) have reverted to the general fund of the Treasury ; 

(c) as to pay of the higher grade from which the soldier in question was de- 
moted where the soldier performed no duty in said higher grade during the 
period of his demotion by special court-martial order. 

If your answer to (c) above is in the affirmative, may such payment be made 
out of current appropriations where the services involved are for periods cov- 
ered by appropriations which have lapsed by operation of law, or must such 
claims for payment be certified to the General Accounting Office for an appro- 
priation to pay therefor. 

(2) If action is taken by the Board and approved by the Secretary of the 
Army under Section 207 of the Legislative Reorganization Act, quoted supra, 
to correct the records of military or former military personnel erroneously com- 
missioned in the Army of the United States after completion of training as an 
aviation cadet under the Army Aviation Cadet Act approved 3 June 1941 (55 
Stat. 239, 240), to show their status to be that of Air Corps Reserve officers, in- 
stead of AUS officers, may the $500 lump sum payments, provided by the act of 
16 June 1936 (49 Stat. 1524), as amended, otherwise due Air Corps Reserve 
officers be paid for periods during which such personnel actually held commis- 
sions in the Army of the United States due to administrative error? In this 
connection see 25 Comp. Gen. 512. 

(3) If action is taken by the Board, and approved by the Secretary of the 
Army, to correct the record of Department of the Army personnel from a dis- 
charge to release from active duty, or to show that the finding of incapacity, 
resulting in discharge from the service, constitutes a finding that such personnel 
were disabled in line of duty, may such personnel be paid retired pay retroac- 
tively under the provisions of law relating to retirement for disability of mili- 
tary personnel? See in this connection your decision B-64080 of 9 December 
1947 in the case of 2d Lt. Helen M. York, as illustrative generally of the type 
of case within the purview of this question. 


* * * * * * * 


In connection with question (1) (a) (1) and (2) above, attention is invited 
to the items appearing in the Military Appropriation Act for 1948, approved 30 
July 1947, under “Finance Service, Army” authorizing the “repayment of amounts 
determined by the Secretary of War, or officers designated by him, to have been 
erroneously collected from military and civilian personnel in and under the Mili- 
tary Establishment,” the question arising in connection with said appropriation 
act item whether it constitutes authority to refund out of that appropriation 
(Finance Service, Army) any fines and/or forfeitures which may have been 
carried into, and for deposit to Miscellaneous Receipts, or otherwise, assuming 
that Section 207 cited supra is construed to authorize the expenditure of public 
funds to carry out its objects and purposes. As to question (1) (c) above, atten- 
tion is invited to the decision of your office B—60997 of 2 April 1947. 

In the event your decision is that Section 207 contains authority to expend 
public funds to carry out its purposes, but your answer to question (1) (a) (2) 
and (b) (2) is in the negative because such funds are no longer available for 
expenditure by administrative agencies without additional appropriation author- 
ity, may claims, based on appropriate action taken on the Board’s recommenda- 
tion be forwarded to your office for certification to Congress as approved and 
audited claims, or for consideration of the Congress under the Act of 10 April 
1928 (45 Stat. 413; 31 U. S. C. 236), or for other action. 
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There were received with your letter the following enclosures: copy 
of War Department memorandum No. 400-20-2, dated April 17, 1947, 
relating to the purpose, jurisdiction and procedures of the Army Board 
on Correction of Military Records, and copy of Changes No. 1 thereto, 
dated August 13, 1947; copy of opinion of the Attorney General, dated 
February 24, 1947, 40 Op. Atty. Gen —(Opin. No. 119), relating to 
the scope of section 207, supra; copy of memorandum for the Secretary 
of the Army from the Army Board on Correction of Military Records, 
dated October 8, 1947, relating to the case of Robert E. Lauritzen ; and 
opinion of the Judge Advocate General of the Army, dated January 
16, 1948, with reference to the case of Lauritzen. The opinion of the 
Judge Advocate General is in part as follows : 


2. Article of War 50 authorizes the mitigation or remission of any unerecuted 
portion of a sentence adjudged by a court-martial and further provides that the 
power of remission and mitigation shall extend to all uncollected forfeitures. 
The opinions of The Judge Advocate General, recognized by the Chief of Finance 
(see par. 4, AR 35-2460, 21 May 1942) are to the effect that reimbursement should 
be made to a soldier whose pay has been withheld under an illegal sentence. The 
Attorney General, interpreting section 207 of the Legislative Reorganization Act 
of 1946 (Public Law 601, 79th Congress), holds that although under the authority 
of the cited act cases involving courts-martial sentences of dishonorable discharge 
are within the jurisdiction of the board therein created, the language of the act 
cannot be construed as permitting the reopening of the proceedings, findings, and 
judgments of courts-martial so as to disturb the conclusiveness of such judgments 
which has long been recognized by the courts. 

8. Assuming (the record of trial in the instant case has not been examined in 
this office) that there was adjudged and promulgated a legal and valid sentence 
to forfeiture of pay, which sentence has since been duly executed, there would 
therefore seem to be no authority to reimburse the convicted soldier for the 
amount forfeited, even though the board appointed under section 207 of the 
Legislative Reorganization Act, and the Secretary of the Army have determined 
that the records of the soldier should be corrected so as to show his status after 
trial to be the same as though no conviction had been had. 

4. Insofar as there is concerned the pay of the soldier after his conviction and 
while serving in a lower grade pursuant to the sentence of reduction, the Comp- 
troller General thus far appears to consider the grade in which the soldier serves 
and is regarded administratively as determinative of the pay to which he is 
entitled. 


Section 207, swpra, to be construed properly, must be read in con- 


junction with section 131 of the act, 60 Stat. 831, which provides as 
follows: 


No private bill or resolution (including so-called omnibus claims or pension 
bills), and no amendment to any bill or resolution, authorizing or directing (1) 
the payment of money for property damages, for personal injuries or death for 
which suit may be instituted under the Federal Tort Claims Act, or for a pension 
(other than to carry out a provision of law or treaty stipulation) ; (2) the con- 
struction of a bridge across a navigable stream ; or (3) the correction of a military 
or naval record, shall be received or considered in either the Senate or the House 
of Representatives. 


Nothing has been found in the hearings, reports or debates on the 
bill which became the Legislative Reorganization Act of 1946 relating 
to the intended scope of sections 131 and 207 of that act but such 
sections, when read together, seem to evidence an intention on the 
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part of the Congress to free itself of the burden of considering private 
bills in cases involving alleged errors or deficiencies in individual 
military or naval records ar:d to confer upon the specified department 
heads the authority to “correct” any military or naval record where 
deemed appropriate to either correct an error or remove an injustice. 
That is, such sections would seem to indicate that, with respect to the 
matter of correcting military or naval records, the Congress intended 
to vest in the specified department heads the authority generally to 
accomplish by departmental action what theretofore had been ac- 
complished by legislative action or private relief bills. However, 
section 207 does not expressly vest in anyone the authority to order 
or direct any payment based on a correction made under its provisions 
or to use appropriated funds for payments based on such corrections 
and this Office is not aware of any other statutory provision expressly 
authorizing such payments. Moreover, for reasons indicated here- 
inafter, it seems doubtful that authority to use appropriated funds 
to make payments (not otherwise authorized) properly may be implied 
from the provisions of sections 131 and 207, supra. 

It will be noted that section 131, supra, places a ban on legislative 
consideration of other classes of private bills or resolutions—in addi- 
tion to those relating to the correction of military or naval records— 
and that among such other classes are bills authorizing or directing 
“the payment of money for property damages, for personal injuries 
or death for which suit may be instituted under the Federal Tort 
Claims Act.” Title IV (sections 401-424) of the Legislative Reor- 
ganization Act of 1946, 60 Stat. 842, is denominated “Federal Tort 
Claims Act.” Such title contains detailed provisions respecting the 
adjudication and the settlement of claims against the United States 
for property damages, personal injuries or death, and section 403 
thereof, 60 Stat. 843, expressly confers “upon the head of each Federal 
agency, or his designee for the purpose, acting on behalf of the United 
States,” authority “to consider, ascertain, adjust, determine, and settle 
any claim against the United States for money only, accruing on and 
after January 1, 1945, on account of damage to or loss of property or 
on account of personal injury or death, where the total amount of 
the claim does not exceed $1,000” and where certain other circum- 
stances and conditions exist, appropriations to pay such claims being 
expressly authorized. While bills to correct military and naval rec- 
ords differ vastly in nature from bills to authorize payment of tort 
claims, it seems significant, nevertheless, that the statute, after banning 
legislative consideration of the two classes of bills in section 131, 
contains elaborate provisions for the settlement of claims arising as 
a result of tortious acts and specifically authorizes appropriations for 
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the payment of such claims, whereas no provision whatever was in- 
cluded respecting settlement or payment of any claim arising as a 
result of corrections in military or naval records. In other words, 
the fact that the Congress saw fit to make express and detailed pro- 
visions for payment of claims of the one class (tort claims) and to 
make no provision for payment of claims of the other class (those 
based on corrections of military or naval records) would seem to be 
at least a strong indication that section 207 was not intended as con- 
ferring any implied authority to direct or make payments not au- 
thorized by other provisions of law. 

During the 79th Congress only a small number of private acts were 
passed which conceivably might be said to relate to the correction 
of military or naval records. See Private Law 296, December 3, 1945, 
59 Stat. 806; Private Law 463, April 20, 1946, 60 Stat. 1144; Private 
Law 581, June 11, 1946, 60 Stat. 1195; Private Law.646, June 13, 1946, 
60 Stat. 1222; Private Law 653, June 14, 1946, 60 Stat. 1225; Private 
Law 677, June 21, 1946, 60 Stat. 1235; and Private Law 701, June 25, 
1946, 60 Stat. 1244. Two of the cited acts authorize the payment of 
specified sums “out of any money in the Treasury not otherwise appro- 
priated” and three of such acts provide that no back pay, allowances or 
other emoluments shall be he!d to have accrued (to the person named in 
the act) prior to the passage of the act. Since only the Congress is 
authorized to make appropriations “out of any money in the Treasury 
not otherwise appropriated,” since section 207 obviously does not 
authorize or make any appropriation of money, and since it appears 
evident that nothing in section 207 reasonably could be construed as 
authorizing the department heads specified therein to place conditions 
or limitations on any payments—such as the limitations relating to 
back pay and allowances and other similar limitations customarily 
included by the Congress in private relief acts—it seems quite clear 
that section 207 does not vest in the specified department heads, either 
expressly or by implication, authority, with respect to payments, ap- 
proximately coextensive with, or comparable to, the power heretofore 
exercised by the Congress in passing private relief acts such as those 
cited above. 

Moreover, respecting the above-mentioned case of Lauritzen, it 
particularly is to be noted that on April 12, 1948, subsequent to your 
submission of the question to this Office, the Senate passed a bill (S. 
314) entitled “A BILL For the relief of Robert E. Lauritzen,” pro- 
viding as follows: 

That the Secretary of the Army is authorized and directed to pay to Robert E. 
Lauritzen, of Pacific Grove, California, out of any funds available for the pay 


of the Army, the sum of $1,017.60, in full satisfaction of his claim against the 
United States for reimbursement of amounts paid as fines, and for losses of Army 
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pay resulting from his reduction to the grade of private, pursuant to the sentence 
of court martial, such sentence having been set aside pursuant to the order of the 
Secretary of the Army dated November 21, 1947, as follows: 

1. Having received and approved the recommendations of the Army Board on 
Correction of Military Records in the case of Robert E. Lauritzen, Army serial 
number 39130813, dated November 17, 1947, and under the authority vested in 
me by section 207 of the Legislative Reorganization Act of 1946 (Public Law 601, 
Seventy-ninth Congress), the Adjutant General is directed to correct the military 
records of Robert E. Lauritzen, Army serial number 39130813, to show— 

a. that his conviction by special court martial on November 17, 1944, was in 
error and based on testimony subsequently discovered to be false; 

b. that the applicant was a master sergeant from June 15, 1944, until October 
20, 1945; 

ec. that the applicant lost no time under Article of War 107. 

2. The Adjutant General is further directed to issue the applicant an honorable 
discharge in accordance with the record as corrected. 


In reporting such bill favorably to the Senate, the Committee on 
the Judiciary stated (quoting from report No. 1108, 80th Congress, 
2d Session, dated April 7, 1948): 


When it became apparent that Lauritzen’s conviction was a miscarriage of 
justice, various attempts were made through administrative procedures to restore 
him to the status quo ante. However, because of technicalities and Army regu- 
lations, it was impossible for the Army to make him whole by this method and 
accordingly, his case was referred to the Army Board on Correction of Military 
Records (established pursuant to sec. 207, Public Law 601, 79th Cong.) on 
November 21, 1947. Subsequently and pursuant to a recommendation of this 
board, the Secretary of the Army issued an order to The Adjutant General direct- 
ing him to clear Sergeant Lauritzen’s record of the conviction and restoring him 
to his former rank. 

However, neither the board, nor the Secretary of the Army has authority to 
reimburse Sergeant Lauritzen in the amount of the fine wrongfully assessed 


against him nor is it possible to pay him the difference between his salary as a 
private and that of a master sergeant for the period in which he was reduced 
in rank. [Italics supplied.] 


It thus appears that the Senate Committee on the Judiciary was 
of the opinion that the correction of records under section 207 does 
not carry with it a right to payment and that, notwithstanding the 
correction of the records of Lauritzen under the authority of the said 
section, it was necessary for the Congress to pass legislation author- 
izing the payment of his claim and to make or designate an appro- 
priation for that purpose before such claim legally could be paid. 
Such unequivocal position of the Senate Committee on the Judiciary, 
apparently agreed to by the Senate in passing the bill, is all the more 
significant in view of the circumstance, shown by the said report on the 
bill, that it was taken by the Committee despite a prior recommen- 
dation by the Attorney General concurring in a recommendation by the 
Secretary of the Army that action on the bill be held in abeyance 
pending a decision by this Office on the matter which might obviate 
any necessity for enactment of the bill. 

In the consideration of your questions, there has not been overlooked 
the fact that many private acts, heretofore passed by the Congress, 
which relate to the correction of military or naval records, have 
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authorized or directed the payment of some money. That fact forms 
some basis for the view that part of the purpose of section 207 was 
to permit the making of payment without further action by the Con- 
gress and that to hold that section 207 does not provide authority 
for payments (not otherwise authorized) would be to leave to the 
Congress a substantial share of the burden of considering cases in- 
volving alleged errors in military or naval records. However, it is 
the opinion of this Office that the reasons for holding that section 207 
does not impliedly authorize any payments far outweigh any reasons 
which might be advanced for holding to the contrary and that if the 
Congress had intended that the department heads specified in such 
section should have authority, respecting claims based on corrections 
of military or naval records, to order payments of such claims (cover- 
ing any past or future period and in any amount without limitation), 
it would have used clear and unmistakable terms to express such 
intention. 

For such reasons, I feel obliged to resolve whatever doubt there 
may be in the matter in favor of the conclusion that the said section 
207 of the Legislative Reorganization Act of 1946 does not vest in the 
heads of the specified departments or in this Office any authority 
to order or direct the allowance or payment of any claim for money, 
or to use appropriated funds to pay any claim for money, based on 
corrections made in the military or naval records of an individual 
under the authority of that section. 

Your questions are answered accordingly. 


(B-75128) 


COMPENSATION—POSTAL SERVICE—INITIAL SALARY RATES—IN- 
SPECTION SERVICE CLERK TRANSFERRED WITHIN SERVICE TO 
PRINCIPAL REVIEW CLERK 


The initial salary rate of an employee of the Post Office Inspection -Service upon 
transfer within such Service from a position as clerk to principal review 
clerk may be fixed administratively, with the approval of the Civil Service 
Commission, at any one of the four automatic salary grades specified for the 
latter position by section 15 (e) of the Postal Service pay statute of July 
6, 1945, as amended, but no higher. 


Comptroller General Warren to the Postmaster General, May 4, 1948: 


Consideration has been given your letter of March 30, 1948 (ref- 
erence 3), as follows: 


This Department has under consideration the transfer of a clerk from the posi- 
tion of “clerk at division headquarters and other posts of duty of post office in- 
spectors,” grade 11, $3,300, to the position of “principal review clerk at division 
headquarters of post office inspectors.” Both categories of positions are au- 
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thorized in Section 15 of Public Law 134, Act of July 6, 1945, the position of 
clerk being authorized in paragraphs (c) and (d) and the position of principal 
review clerk being authorized in paragraphs (c) and (e). Both positions are 
paid from the same appropriation; namely “Post Office Inspectors, Clerks, Divi- 
sion Headquarters, 1948.” 

The clerk in question served from July 1, 1944, to June 30, 1945, in grade 4 
of the position of clerk at division headquarters under the Act of February 28, 
1925, at $2,300 and as of July 1, 1945, was converted to grade 11 under the Classi- 
fication of July 6, 1945, pursuant to Sections 21 and 23 of that Act. 

Were this employee to remain in his present position, he would be eligible for 
consideration of promotion to grade 12 under paragraph (d) of Section 15 on 
July 1, 1952. Were he transferred to the position of principal review clerk at 
this time at his present salary rate, he would be eligible for consideration of 


promotion in that type of position to grade 4 on July 1, 1949, under paragraph 
(e) of Section 15. 


Since 1945 this particular employee has acquired especially valuable technical 
skills over and above those normally required in either type of position. Because 
of this the reappointment to the position of principal review clerk at his current 
rate of pay would not be suitable recognition of his value to the Service. From 
the reasoning in 7 C. G. 295 it appears to be within the administrative discretion 
of this Department to fix this employee’s salary initially upon transfer at any rate 
specified in paragraph (e) of Section 15, not in excess of grade 4. Your advice 
will be appreciated whether this understanding is correct. 

Section 15 (c) of the act of July 6, 1945, Public Law No. 134, 59 
Stat. 435, 450, classifies the clerical force of the Post Office Inspection 
Service into two groups, namely, “clerks” and “principal review 
clerks.” Subsection (d) of that same section, 59 Stat. 450, divides the 
clerks at division headquarters and other posts of duty of post-office 
inspectors into nine regular grades and provides three additional 
grades for clerks who perform faithful and meritorious service, all at 
specified annual salaries. And subsection (e) thereof, 59 Stat. 450, 
divides the principal review clerks into four regular grades and pro- 
vides two additional grades for review clerks who perform faithful 
and meritorious service, with fixed compensation per annum for each 
grade. Both subsections (d) and (e) contain a provision for au- 
tomatic promotion from one regular grade to the next higher grade 
“successively at the beginning of the quarter following one year’s 
satisfactory service in each grade” until the highest regular grade is 
reached. Subsection (f) of said section, 59 Stat. 451, provides for 
transfer in the discretion of the Postmaster General of “clerks, or 
carriers in the City Delivery Service to the position of clerk at divi- 
sion headquarters and other posts of duty of post-office inspectors at 
a salary not to exceed $2,300 when the salary of the employee being 
transferred is less than $2,300 and, when the salary of the employee 
being transferred is equal to or greater than $2,300, such employee 
may be transferred at not less than the salary received in the position 
from which transferred.” 

Public Law No. 386, approved May 21, 1946, 60 Stat. 203, provides 
that employees in the Postal Service whose rates of compensation are 
prescribed under Public Law No. 134, supra, shall receive additional 
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compensation at the rate of $400 perannum. Thus, the statutory rates 
of compensation allowable to clerks and principal review clerks in the 
Inspection Service were increased by $400 as of January 1, 1946, the 
effective date of Public Law 386, and the figure of $2,300 used in sec- 
tion 15 (f) of Public Law 134 was increased to $2,700. 

The general rule, stated in 7 Comp. Gen. 295, referred to by you, as 
well as in numerous other decisions of this Office, is that in the absence 
of a limitation prescribed by statute original appointments to auto- 
matic grades by transfer, reinstatement, or otherwise, may be made 
above the minimum grade with the approval of the Civil Service Com- 
mission. See 15 Comp. Gen. 595. So far as such appointments pertain 
to the position of “clerk at division headquarters and other posts of 
duty of post-office inspectors” it is clear that the transfer of a clerk or 
carrier in the City Delivery Service to such position may be made only 
pursuant to and within the limitations of subsection (f), section 15, of 
the act of July 6, 1945, supra. See 15 Comp. Gen. 526,527. However, 
the aforementioned subsection (f) does not by its specific terms, or by 
inference, embrace principal review clerks, nor is there any other pro- 
vision in the statute which prescribes any rule for fixing the initial 
salary rate of an employee upon transfer from the position of clerk at 
division headquarters of the Inspection Service to the position of 
principal review clerk at division headquarters of that service. That 
is to say, there is no statutory prohibition which precludes an em- 
ployee’s being appointed by transfer from one position in the Inspec- 
tion Service to the position of principal review clerk at other than the 
minimum grade specified in the statute for the last-named position. 
Hence, it is concluded that the general rule, stated above, is for appli- 
cation to the factual set-up outlined in your letter and, upon approval 
of the Civil Service Commission, the Department, in its discretion, 
may fix the employee’s salary initially upon transfer to any rate 
specified in subsection (e), section 15, of Public Law 134, as amended, 
not in excess of the salary rate specified for grade four. In other 
words, the appointment by transfer may be to any one of the four auto- 
matic salary grades, but no higher. See 27 Comp. Gen. 68. 

Your question is answered accordingly. 


(B-75424) 
CHECKS—MATERIAL ALTERATIONS—RIGHTS OF CASHING BANK 


A payee’s action in raising the amount of a Government check by erasing parts 
of certain figures and tracing over others in pencil constitutes a fraudulent 
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and material alteration of the check and destroys its validity insofar as the 
payee is concerned and extinguishes as to him the Government’s obligation, 
so that a bank which accepted and cashed such a check on which the altera- 
tions were so apparent as would have put an average prudent man on notice 
of its irregularity is not to be regarded as a holder in due course of the 
check and, as such, has no legal right to payment according to its original 
tenor. 


Comptroller General Warren to the Treasurer of the United States, May 5, 1948: 

Reference is made to your letter of March 25, 1948, A-464-EFP, 
relative to check No. 57,264,825, dated June 3, 1947, drawn by Paul D. 
Banning, symbol 300, to the order of Agnes M. Barren. 

The above-described check was issued as a refund of retirement 
deductions in the amount of $355.02, and was surrendered to the 
United States Secret Service by the Commonwealth Bank, Detroit, 
Michigan, upon the check being’ returned by the local branch of the 
Federal Reserve Bank, because the amount had been raised from 
$355.02 to $555.02. An investigation was conducted by the Secret 
Service, and its report, dated July 15, 1947, shows that the payee, with 
fraudulent intent, erased the whole or part of the initial figure “3” 
of the amount in both the body and margin of the eheck and wrote 
“5”, apparently in pencil, over it, raising the amount of the check to 
$555.02. Also, in order to make the check appear more uniform— 
the green surface tinting having been disturbed by the erasure, dis- 
closing the white background—erasures of the color tinting were made 
elsewhere on the check and certain of the other figures in the amount 
were traced in pencil. It appears that the payee negotiated the check 
to the Commonwealth Bank, Detroit, Michigan, depositing $199 of its 
umount to her savings account at the said bank, in which there had 
been $1 on deposit, making the total amount to her credit $200, and 
receiving the balance in cash. The payee confessed to the fraudulent 
alteration of the check, and the sum of $200 on deposit in the bank 
has been recovered and transmitted to the Commonwealth Bank, which 
sustained the loss because of nonpayment of the check. The bank 
now has made claim for the original amount of the check and, under 
the circumstances, you request advice as to whether the drawer’s ac- 
count should be charged with the original amount of the check and 
that amount credited to the Treasurer’s Reclamation Suspense Ac- 
count for the purpose of issuing a check in the amount of $355.02 to 
the Commonwealth Bank. 

It is well established that a fraudulent and material alteration of a 
check destroys its validity insofar as the person who made the altera- 
tion is concerned and extinguishes as to him the maker’s obligation 
it was intended to satisfy. Also, it has been held that a holder in due 
course of an altered check may enforce payment according to its 
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original tenor. 3 Comp. Gen. 626. The rule is thus stated in section 
124 of the Uniform Negotiable Instruments Act: 

Where a negotiable instrument is materially altered without the assent of 
all parties liable thereon, it is avoided, except as against a party who has 
himself made, authorized or assented to the alteration, and subsequent in- 
on an instrument has been materially altered and is in the hands 
of a holder in due course not a party to the alteration, he may enforce payment 
thereof according to its original tenor. 

Section 125 of the said act, insofar as involved here, provides that 
a material alteration is one which changes “the sum payable, either 
for principal or interest * * *.” 

Thus, it is clear that the alteration here involved is a material 
one and that the United States not having made, authorized or as- 
sented to the alteration, the check is avoided, and, unless the Com- 
monwealth Bank—which appears not to be a party to the alteration— 
is a holder in due course of the check, it may not enforce payment 
according to its original tenor. 

A holder in due course is defined by section 52 of the Negotiable 
Instruments Act as one who took the instrument under the following 
conditions: 

(1) That it is complete and regular upon its face; 

(2) That he became the holder of it before it was overdue, and without notice 
that it had been previously dishonored if such was the fact ; 

(3) That he took it in good faith and for value; 

(4) That at the time it was negotiated to him he had no notice of any 
infirmity in the instrument or defect in the title of the person negotiating it, 

The facts of record as set forth above establish that the check 
here in question was not complete and regular on its face when taken 
by the bank, Also, under the circumstances, the conclusion appears 
warranted that the alterations were so apparent as would put an 
average prudent man on notice of the irregularity. It has been 
held that where an alteration is apparent on its face, a purchaser 
cannot become a holder in due course and recover on the instrument 
according to its original tenor. Mechanics’ Am. Nat. Bank v. Helm- 
bacher, 201 S.W. 383; Pensacola State Bank v. Melton, 210 F. 57; 
Elias vy. Whitney, 98 N. Y. Supp. 667. Also, see Annotation in 171 
A. L. R. 798. Hence, it must be held that-the bank here involved 
is not a holder in due course of the check, and that the check is 
avoided as to it and that it has no legal right to payment according 
to its original tenor. 

The check and file are returned herewith. Upon the return thereof 
to this Office, the check will be cancelled. 
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(B-76058) 


DETAILS—INTEROFFICE—POSTAL INSPECTOR DETAILED TO STATE 
DEPARTMENT 


The provisions of 5 U. S. Code 39 generally prohibiting the detail of field em- 
ployees for duty in the District of Columbia are not applicable to the 
detail of a field postal inspector to the State Department to survey, pre- 
dominately in the field, the organizational structure of the diplomatic pouch 
and courier service, so that reimbursement may be made from applicable 
State Department appropriations in accordance with section 601 of the 
Economy Act for salary and travel expenses otherwise payable to such 
employee, even though he may be temporarily assigned to duty in the Dis- 
trict of Columbia to familiarize himself with existing procedures and 
regulations. 


Comptroller General Warren to the Secretary of State, May 11, 1948: 
I have your letter of May 3, 1948, reference L/A, as follows: 


The Department of State is desirous of obtaining the services of a technical 
consultant from the Post Office Department to survey the diplomatic pouch and 
courier system and to analyze and evaluate the present organizational structure 
charged with the supervision and maintenance of this service and the procedures 
used therein with a view toward increased efficiency and a more economical 
operation. 

The Post Office Department has expressed its willingness in this respect and 
has made available the name of an inspector who is presently an employee of 
that Department to perform the contemplated services. However, in view of 
previous decisions of your office, namely B—12490, dated September 30, 1940 and 
October 31, 1940, the question of reimbursement to the Post Office Department 
of this employee’s salary and traveling expenses while detailed to the Department 
of State is presented for your consideration and opinion. 

A brief statement of the duties to be performed in connection with this as- 
signment may be helpful in the consideration of the problem involved. It is 
planned that the consultant will spend a short period of time in the Department, 
including the despatch agencies located in other cities in the United States, 
familiarizing himself with existing procedures and regulations preparatory to 
establishing initial headquarters in an overseas communications center, pre- 
sumably Paris, Cairo, or Shanghai. After spending sufficient time at the initial 
center to thoroughly acquaint himself with the services being rendered and the 
operations required by the foreign posts served through that particular center, 
it will be necessary for him to proceed to other centers and conduct similar 
surveys with respect thereto. Throughout the study emphasis will be placed 
on security, speed and dependability of service. The survey will be conducted 
90% in the field and all aspects of the survey are based on field problems and 
operations. When the entire survey has been completed and a knowledge gained 
with respect to the facilities and problems peculiar to each communication center, 
a comprehensive analysis will be required to determine the proper locations 
for the overseas communication centers. The survey may result in relocating 
existing centers, establishing new ones, and eliminating some of the existing 
facilities, based on limitations of existing services which may be furnished by 
other Government agencies, i. e., the Post Office Department or one of the 
Departments of the National Military Establishment. 

The question on which your opinion is requested is the use of funds, made 
available to the Department of State under Public Law 166, 80th Congress, 
approved July 9, 1947, to effect a reimbursement to the Post Office Department 
for its cost in providing the services of this consultant under the authority 
contained in Sec. 601 of the Economy Act of 1932, as amended (31 U. S. C. 686). 
In this connection your attention is invited to Title I of Public Law 166 which 
provides, among other things, expenses as follows: “Salaries and expenses, 
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Department of State: For necessary expenses, including personal services in 
the District of Columbia; * * * and maintenance and operation of passport 
and despatch agencies established by the Secretary of State * * *. 

Salaries for personal services, departmental and field, were included in the 
estimates submitted in justification of the appropriation authorized by Public 
Law 166. Positions for both communications officers and consultants were pro- 
vided therein. It is proposed, with your approval, to use residual funds available 
to the Department from such sources to reimburse the Post Office Department 
of the salary and traveling expenses under the provisions of Sec. 601 of the 
Economy Act of 1932, as amended. 


Section 601 of the Economy Act of 1932, as codified in 31 U. S. 
Code 686, provides, in pertinent part, as follows: 


(a) Any executive department or independent establishment of the Govern- 
ment, or any bureau or office thereof, if funds are available therefor and if it 
is determined by the head of such executive department, establishment, bureau, 
or office to be in the interest of the Government so to do, may place orders with 
any other such department, establishment, bureau, or office for materials, sup- 
plies, equipment, work, or services, of any kind that such requisitioned Federal 
agency may be in a position to supply or equipped to render, and shall pay 
promptly by check to such Federal agency as may be requisitioned, upon its 
written request, either in advance or upon the furnishing or performance thereof, 
all or part of the estimated or actual cost thereof as determined by such de- 
partment, establishment, bureau, or office as may be requisitioned; but proper 
adjustments on the basis of the actual cost of the materials, supplies, or equip- 
ment furnished, or work or services performed, paid for in advance, shall be made 
as may be agreed upon by the departments, establishments, bureaus, or offices 
concerned: Provided, That the War Department, Navy Department, Treasury 
Department, Civil Aeronautics Administration, and the Maritime Commission 
may place orders, as provided herein, for materials, supplies, equipment, work, 
or services, of any kind that any requisitioned Federal agency may be in a 
position to supply, or to render or to obtain by contract: Provided further, That 
if such work or services can be as conveniently or more cheaply performed by 
private agencies such work shall be let by competitive bids to such private 
agencies. Bills rendered, or requests for advance payments made, pursuant to 
any such order, shall not be subject to audit or certification in advance of payment. 


In the prior Office decisions referred to in your letter, it was held, 
in effect, that notwithstanding the provisions of section 601, supra, 
the detail of a postal inspector to the Department of State to assist 
in the institution and maintenance of a “system of control of the con- 
tents of diplomatic mail pouches” was prohibited under the provisions 
of section 39, Title 5, U. S. Code, which provides: 

It shall be unlawful to detail civil officers, clerks, or other subordinate em- 
ployees who are authorized or employed under or paid from appropriations made 
for the Military or Naval Establishments, or any other branch of the public 
service outside of the District of Columbia, except those officers and employees 
whose details are specially provided by law, for duty in any bureau, office, or 


other division of any executive department in the District of Columbia, except 
temporary details for duty connected with their respective offices. 


As pointed out in the referred-to decision, post office inspectors are 
paid exclusively from “Field Service” appropriations for the Post 
Office Department, and, since the duties to be performed by the postal 
inspector under the detail or loan there contemplated necessarily were 
for performance in the departmental service of the Department of 
State in the District of Columbia, the prohibition contained in 5 
U. S. Code 39 was applicable. 
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The information furnished in your letter, above, discloses that the 
basis upon which the utilization of the services of a postal inspector 
presently is contemplated materially differs from that considered in 
the said prior decisions. That is to say, it now is proposed to use the 
services of the postal inspector to survey and analyze the present 
organizational structure concerning the supervision and maintenance 
of the entire diplomatic pouch and courier service. Further, it is stated 
that 90 percent of the work of the survey will be conducted in the field 
and that all aspects of the survey are based upon field problems and 
operations. Hence, it appears that the duties for which the services 
of the postal inspector are sought predominantly are “field” duties 
outside the District of Columbia, and any duties requiring perform- 
ance at the Department of State in the District of Columbia are inci- 
dental to his primary assignment in the field and merely are for the 
purpose of familiarizing himself with existing procedures and regula- 
tions so as to be better qualified to carry out his field assignment. 
Clearly, such circumstances are distinguishable from those considered 
in the earlier decisions referred to above wherein the duties to be 
performed consisted entirely of the rendition of service in the Depart- 
ment of State in the District of Columbia. 

In the light of the foregoing, you are advised that the detail or loan 
of a postal inspector to the Department of State for the purposes set 
forth in your letter, above, is not within the prohibition contained in 
section 39, U. S. Code, supra. Consequently, it would appear that the 
services of the postal inspector for the purpose specified properly may 
be furnished by the Post Office Department in accordance with the 
provisions of section 601 of the Economy Act of 1932 quoted above, 
with the understanding that salary and travel expenses otherwise 
properly payable to such employee are to be reimbursed to the Post 
Office Department from applicable appropriations of the Department 
of State. 


(B-73234) 


APPROPRIATIONS—AVAILABILITY—SALARIES OF PERSONNEL 
SUPERVISING EMPLOYEE RECREATIONAL PROGRAMS 


While recreational and entertainment programs for civilian employees at field 
activities of the Navy Department may be administratively desirable, they 
have at most only an indirect bearing upon the purposes for which the De- 
partment’s appropriations were made, and, in the absence of a clear legis- 
lative expression that appropriated funds be used in connection with such 
programs, the use thereof for the payment of salaries of civilian personnel— 
either on a full time or a part time basis—to develop, organize, and super- 
vise employee recreational activities is not authorized. 
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Comptroller General Warren to the Secretary of the Navy, May 12, 1948: 

There has been considered your letter of January 27, 1948, request- 
ing decision as to the availability of naval appropriations for the 
payment of salaries of civilian employees, either on a full-time or a 
part-time basis, to be engaged in developing, organizing, and super- 
vising recreational programs for civilian employees of the various 
activities of the Navy Department. 

Reference is made to Executive Order No. 9830, February 24, 1947, 
wherein it is stated, inter alia, that “The head of each agency, in ac- 
cordance with applicable statutes, Executive orders, and rules, shall 
be responsible for personnel management in his agency.” And, in that 
connection, it is stated in your letter as follows: 


The Navy Department considers that the establishment of a sound indus- 
trial relations program for its employees is mandatory under the above Ex- 
ecutive Order. It also considers that in line with the modern trend in indus- 
trial relations, recreational programs for civilian employees, where the need 
warrants, is an integral part of such a program. 

Pursuant to the foregoing policy, Instruction 66 of Navy Civilian Personnel 
Instructions outlines a broad program of employee services to be established at 
field activities of the Navy as the needs of the particular activity may warrant 
or require, and endorses the policy of fostering and developing such recreational 
programs as are necessary for employee morale and efficiency. 

During the past few years there has been an increasing trend among private 
employers to sponsor and develop recreational programs for their employees 
because such programs develop employee morale “company interest” and make 
easier the job of recruiting new workers. It is the experience of the Navy 
Department that recreational programs improve the morale of Federal workers, 
reduce the rate of turnover, and assist the Department in recruiting new em- 
ployees. The good-fellowship which is developed through recreational activities 
such as dances, picnics, bowling leagues and other athletic contests, particularly 
in those areas where it is achieved through group competition and participation 
in such things as community recreational programs, is highly valuable. It un- 
questionably fosters among employees a strong feeling of belonging to and being 
a part of the Naval activity at which employed. It is axiomatic that this feeling 
will be carried over into the daily work situation in the form of increased pro- 
ductive output. Accordingly it is my opinion that the official functions im- 
posed by law upon the Navy Department benefit directly from planned rec- 
reational programs. This is true with respect to all Naval activities, but par- 
ticularly so in those remote and outlying field stations, where wholesome rec- 
reational and entertainment facilities are not available otherwise. 


It is further pointed out in your letter that experience has shown 
that unless personnel administratively be provided for the planning 
and supervising of such recreational activities such responsibilities 
devolve upon individual employee groups with the result that there is 
no comprehensive program and, from an administrative viewpoint, 
the over-all benefits normally accruing from such activities largely 
are dissipated. 

The general rule respecting the use of appropriated funds for fur- 
nishing recreational and entertainment facilities to Government em- 
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ployees is that stated in decision of August 10, 1938, 18 Comp. Gen. 
147, wherein it was held (quoting the syllabus), as follows: 

The use of appropriated funds for the furnishing of recreational and enter- 
tainment facilities for Government personnel is unauthorized in the absence of 
specific statutory authority or authority by necessary implication, notwithstand- 
ing it may be highly desirable to furnish such facilities because of the absence 


thereof otherwise and the location of the work—in this case, a river and harbor 
appropriation project at Midway Island. 


See, also, decision of May 5, 1945, B-49169, and of October 14, 1943, 
B-37344. 

The view is expressed in your letter that the holding in the referred- 
to decision is not determinative of the present matter since it involved 
the procurement of recreational and entertainment facilities, whereas 
the proposal here advanced is the employment of personnel, to be paid 
from appropriated funds, to plan and to administer recreational and 
entertainment programs. While factually, the situations mentioned 
are distinguishable, so far as concerns the use of appropriated funds, 
no real distinction between them is perceived. That is to say, in each 
instance, there is proposed the use of appropriated funds to sustain 
recreational and entertainment programs, either through the medium 
of providing the equipment and facilities therefor or through the 
furnishing of personnel to supervise and administer such programs. 

It may be stated as a general rule that the use of appropriated funds 
for objects not specifically set forth in the appropriation act but having 
a direct connection with and essential to the carrying out of the pur- 
poses for which the funds were appropriated is authorized. However, 
while recreational and entertainment programs for Federal employees 
doubtless may be desirable in certain instances, such as referred to in 
your letter, it would seem that, at most, they have an indirect bearing 
upon the purposes for which the appropriations were made. Hence, in 
the absence of a clear expression on the part of the Congress that appro- 
priated funds be used in connection with recreational and entertain- 
ment activities for Federal employees, this Office would not be war- 
ranted in authorizing such use, notwithstanding the administrative 
determination of desirability in the matter. Accordingly, your 
question is answered in the negative. 


(B-73015) 


PAY—ADDITIONAL—ARMY MEDICAL AND DENTAL OFFICERS— 
RETIRED OFFICERS RECALLED TO ACTIVE DUTY 


Retired medical and dental officers of the Regular Army who were on active duty 
with the Medical and Dental Corps on September 1, 1947, the effective date of 
section 1A of the Pay Readjustment Act of 1942, as amended, so as to have 
been entitled thereunder to the $100 per month additional active-duty pay 
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authorized for Medical and Dental Corps officers, are entitled, upon recall to 
active duty for service with the Medical and Dental Corps, to such additional 
compensation, although as retired officers they ceased to be officers of the 
Medical and Dental Corps. 


Assistant Comptroller General Yates to the Secretary of the Army, May 13, 1948: 
Consideration has been given to your letter of January 19, 1948, 
requesting a decision on the question whether or not officers of the 
Medical Corps and the Dental Corps of the Regular Army who were 
on the active list on September 1, 1947, the effective date of Title I of 
the Army-Navy-Public Health Service Medical Officer Procurement 
Act of 1947, and who have been retired since that date, would be en- 
titled, upon recall to active duty, to the additional pay of $100 per 
month which the said act authorizes (over and above regular active 
duty pay and allowances) for certain medical and dental officers. 
Section 101, Title I, of the above-mentioned act (Public Law 365, 
80th Congress, approved August 5, 1947, 61 Stat. 776) amended the 
Pay Readjustment Act of 1942, 56 Stat. 359, as amended, by adding 
thereto a new section (numbered 1A) which provides as follows: 


Sec. 1A. (a) The term “commissioned officers,” as used in this section, shall be 
interpreted to mean only (1) those commissioned officers of the Medical and 
Dental Corps of the Regular Army and Navy and commissioned medical and 
dental officers of the Regular Corps of the Public Health Service who are on 
active duty on the effective date of this section; (2) those officers who are here- 
after commissioned in the Medical and Dental Corps of the Regular Army and 
Navy or as medical and dental officers of the Regular corps of the Public Health 
Service during the five-year period immediately following the effective date of 
this section; (3) such officers, now or hereafter commissioned in the Medical and 
Dental Corps of the Officers’ Reserve Corps, the Naval Reserve, the National 
Guard, the Army of the United States, or as medical and dental officers of the 
Reserve Corps of the Public Health Service, who may, during the five-year 
period immediately following the effective date of this section, volunteer and be 
accepted for extended active duty of one year or longer; (4) general officers ap- 
pointed from the Medical and Dental Corps of the Regular Army, the Officers’ 
Reserve Corps, the National Guard, or the Army of the United States who are 
on active duty on the effective date of this section; (5) general officers who may 
hereafter be appointed from those officers of the Medical and Dental Corps of 
the Regular Army, the Officers’ Reserve Corps, the National Guard, or the Army 
of the United States who are included in (1), (2), or (8) above. 

(b) In addition to any pay, allowances, or emoluments that they are other- 
wise entitled to receive, commissioned officers as defined in subsection (a) of this 
section shall be entitled to pay at the rate of $100 per month for each month 
of active service following the date of enactment of this section: Provided, That 
such sum shall not be included in computing the amount of increase in pay au- 
thorized by any other provision of law or in computing retired pay: Provided 
further, That the total amount which may be paid to any one officer under the au- 
thority contained in this section shall not exceed $36,000: And provided further, 
That the commissioned officers described in subsection (a) (3) of this section 
shall receive the pay provided by this subsection only during periods of volunteer 
service. 


It is indicated that your question, as stated above, has arisen because 
of certain opinions of the Judge Advocate General of the Army 
(JAG 210.851, February 21, 1923, and JAG 210.851, March 31, 1941), 
wherein it was held that upon retirement an officer “loses his identity 
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with, and his relation to, the arm or service in which he formerly served 
and becomes merely an Army officer.” 

It is for noting that subsection (b) of the above-quoted section au- 
thorizes additional monthly pay of $100, during active service, for 
“commissioned ofticers as defined in subsection (a) of this section” and 
that the term “commissioned officers,” as defined in the said subsection 
(a), includes, “those commissioned officers of the Medical and Dental 
Corps of the Regular Army * * * who are on active duty on the 
effective date of this section.” The officers here involved were “com- 
missioned officers of the Medical and Dental Corps of the Regular 
Army” on the effective date of the said section but the question is 
whether or not subsection (b), swpra, contemplates the payment of the 
additional monthly pay of $100 for active service rendered by such 
officers after they are retired and thus cease to be officers of the “Medical 
and Dental Corps of the Regular Army” and become retired officers of 
the Army without any particular arm or service. 

You state that the above-quoted act “was passed for the specific 
purpose of inducing officers into the Medical Department of the 
Army”; that it “is expected that it [the said act] would be a factor in 
inducing some of these retired officers to return to active duty”; that 
their “change in status upon retirement does not affect the fact that 
they would be performing medical and dental duties after their re- 
turn to active duty”; and that you are “inclined to believe that” the 
retired officers in question “when brought back on active duty, should 
be entitled to the additional pay of one hundred dollars * * * per 
month as provided in Public Law 365.” 

Under the terms of the above-quoted act, the additional monthly 
pay of $100 is payable not only to officers of the regular establish- 
ments of specified categories but to certain reserve officers as well and 
the legislative history of the act discloses that the Army, the Navy and 
the Public Health Service were “experiencing great difficulty in secur- 
ing and retaining an adequate number of physicians, surgeons and 
dentists” and that the principal purpose of the act was to alleviate 
such difficulty by offering the additional pay of $100 per month as an 
inducement for qualified medical and dental personnel to serve on 
active duty. Hence, it would not appear to be inconsistent with the 
genera] tenor or the broad purposes of the act to pay the said additional 
pay to the retired officers here involved for periods of active service. 


Moreover, the act of July 9, 1918, 40 Stat. 893, 10 U. S. C. 999, provides 
that: 


When any retired officer of the Army is, in the discretion of the President, em- 
ployed on active duty and assigned to duty in an arm, corps, department, or 
organization, he shall, for all purposes, except promotion, be considered an 


















684 DECISIONS OF THE COMPTROLLER GENERAL [27 





officer of such arm, corps, department, or organization while so serving, and 
shall be an extra number therein. 

Therefore, it being understood that the retired officers involved in 
your question will be performing the duties of medical and dental 
officers and that they will be assigned to duty in the Medical Corps or 
the Dental Corps during their active service, this Office will not be 
required to object to the payment to them of additional pay of $100 
per month in accordance with the provisions of the act of August 5, 
1947, supra. 

Your question is answered accordingly. 


(B-74469) 


APPROPRIATIONS—AVAILABILITY—INCREASED COSTS RESULTING 
FROM ALLOCATIONS, REALLOCATIONS, ETC. 


Section 400 of the Second Deficiency Appropriation Act, 1947, prohibiting the use 
of appropriated funds to pay any increased cost resulting from the allocation 
or reallocation of a position to a higher grade, if such cost would result in an 
increase in the total obligations on an annual basis, does not prevent the 
allocation or reallocation of a position if there be a sufficient unexpended or 
unobligated balance in the appropriation to pay the salary of the allocated or 
reallocated position for the balance of the fiscal year, provided it be deter- 
mined at the effective date thereof that the payment of the new salary rate 
will not result in an increase in the total obligations on an annual basis. 
27 Comp. Gen. 99, modified in part. 


Comptroller General Warren to the Administrator of Veterans’ Affairs, May 13, 
1948: 

Reference is made to your letter of March 12, 1948, in which you re- 
quest to be advised whether the phrase, “on an annual basis,” appear- 
ing in section 400 of the Second Deficiency Appropriation Act, 1947, 
Public Law 76, approved May 26, 1947, 61 Stat. 118, means “that before 
any salary increase due in a reallocated position is paid the current 
applicable appropriation must be able to absorb the salary increase only 
for the balance of the fiscal year during which the employee will occupy 
the position or does it mean that it must be sufficient to cover the salary 
increase of the position. for the entire fiscal year”—quoting from the 
second paragraph of your letter. 

Said section 400 provides: 

No appropriation or fund made available by this or any other appropriation 
Act to the executive departments and establishments, including corporations, for 
personal services shall be available to pay any increased cost resulting from the 
allocations or reallocation hereafter of a position to a higher grade, or resulting 
from the creation of a new position, if such increased cost would result in an 
increase in the total obligations on an annual basis under such appropriation or 


fund: Provided, That this prohibition shall not apply to the initial creation of 


positions to carry out new programs or functions for which specific appropriations 
ure made available. 
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Your letter quotes at length from Office decision of August 18, 1947, 
B-68301, 27 Comp. Gen. 99, and also quotes from what is stated as 
having been proposed as a policy for the administration of section 
400, supra, in the Veterans’ Administration and concludes, in effect, 
that both said decision and the wording of the statute seem to indicate 
that there must be a sufficient unexpended and unobligated balance in 
the appropriation to pay the salary of the reallocated position the en- 
tire fiscal year in which the reallocation is made before payment at 
the reallocated rate is proper during that fiscal year. 

The policy proposed for administration of the law involved is set 
forth in your letter as follows: 

It is considered desirable to establish at this time, at least tentatively, the 
policy which will be followed when the effectuation of allocations and realloca- 
tions of positions to higher grades will again be permitted. This policy follows: 

a. When the effectuation of allocations and reallocations of positions to higher 
grades is authorized by the Central Office, all actions previously taken but not 
effectuated will be put into effect simultaneously on the first day of the first pay 
period after such action is authorized, provided sufficient funds exist at the local 
level to permit such action. 

b. If it is not possible, because of lack of funds, to put into effect simultaneously 
all pending allocations and reallocations to higher grades, such actions will be 
put into effect in the order the actions were originally taken. In order to make 
this policy possible, branch offices and field stations should maintain full records 


of the dates on which allocations and reallocations of positions are made but not 
effectuated. 


Complete policy statements regarding this matter will be issued when alloca- 
tions and reallocations upward are again permitted. 


In view of the terms of the above-quoted provision of law, it seems 
evident that, before the allocation or reallocation of a position to a 
higher grade is made effective, or before a new position is created, it is 
not sufficient merely that the current appropriation be able to absorb 
the resulting increased cost “for the balance of the fiscal year during 
which the employee will occupy the position.” If such were the only 
requirement, the operation of the aforesaid law would be rendered 
ineffectual. Under the plain terms of the law, before an allocation or 
reallocation is made effective, or a new position is created, there not 
only must be a sufficient balance available in the current appropria- 
tion or fund to pay the resulting increased cost for the remainder of 
the fiscal year involved but, also, it must appear that the allocation or 
reallocation, or the creation of the new position, will not result “in an 
increase in the total obligations on an annual basis under such appro- 
priation or fund.” In such connection, attention is invited to the 
comments on the instant law as contained on page 4 of House Report 
823, 80th Congress, 1st Session, as follows: 


Under this provision any agency which finds it necessary to reclassify positions 
must absorb the total cost thereof, out of currently available appropriations, or 
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postpone the effective date until after they have been included in a budget and 
appropriations made therefor. In the past it has been the practice either to 
submit such items as deficiency estimates or, if current funds were sufficient to 
meet the cost for the remainder of the year in which effective, to include the cost 
in the next regular budget, purely as an adjustment in the base of an appropria- 
tion and as an accomplished fact. Hereafter, if such items appear as an increase 
in cost in the budget they must be presented before they can become effective 
and must be justified as an increase over prior appropriations. 

Hence, if money be available in an appropriation for the payment 
of salaries and such money becomes unobligated because of the change 
or cancellation of work programs, or for other reasons, and if it is 
desired to reallocate a position to a grade requiring an increased salary 
or to create a new position—the cost of which would be paid from 
the unobligated amounts—there is no objection to making such re- 
allocation effective or to the creation of the new position, provided 
that other positions are abolished or reallocated downward so that the 
total obligations on an annual basis under the appropriation involved 
will not be increased. However, it is not necessary that there be 
a sufficient unexpended or unobligated balance in the appropriation 
or fund for the particular fiscal year involved to have absorbed the 
salary of the reallocated or new position for any period in the fiscal 
year prior to the date on which the reallocation is made effective or 
the new position is created. Any statements in the decision published 
in 27 Comp. Gen. 99 indicating a requirement to such effect may be 
disregarded. 

Accordingly, in order that the policy proposed to be issued by 
your agency will be in accordance with the aforesaid provision of 
law, the statement of such policy should be modified to provide that, 
before an allocation or reallocation of a position is made effective, 
or a new position is created there must be (1) a sufficient balance in 
the appropriation or fund to be charged to pay the salary of the 
reallocated or new position for the balance of the fiscal year involved, 
and (2) a determination at the time the reallocation is made effective 
or the new position is created that the payment of the prescribed 
salary rate will not result in an increase in the total obligations on 
an annual basis under the appropriation or fund involved. 


(B-74692) 


LEAVES OF ABSENCE—SICK—SUBSTITUTION FOR ANNUAL LEAVE 
DURING REDUCTION IN FORCE PERIOD 


The rule stated in decision of October 22, 1947, 27 Comp. Gen. 227, that sick leave 

may be substituted for annual leave without a return to duty in the case 
of an employee who becomes ill while in the non-duty status with pay 
portion of his reduction in force period, being based on an amendment to 
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the Annual and Sick Leave Regulations, constitutes an original construction 
of the leave regulations as amended and is to be regarded as effective from 
the date of the issuance of the amendment, namely, July 1, 1946. 

Under the current Annual and Sick Leave Regulations, effective July 1, 1946, 
sick leave may be substituted for annual leave in the case of an employee 
who became ill while in the non-duty status with pay portion of his re- 
duction in force period, and the date of separation may be extended, if 
necessary, for the purpose of granting all accrued sick leave; however, 
where separation from the service has been effected, the retroactive grant- 
ing of sick leave may not extend beyond the effective date of the separation. 

The appropriation chargeable with any additional payments to an employee 
because of substitution of sick leave for the leave without pay portion of 
his reduction in force period is the appropriation that would have been 
charged with the payment of salary for the period covered, but, on sub- 
stitution of sick leave for the annual leave portion of such period, the 
annual leave remaining to the credit of the employee upon his separation 
from the service resulting from such substitution is for payment in a lump 
sum and chargeable to the appropriation available for payment of the 
employee's salary on the date of separation from the service. 


Comptroller General Warren to the Secretary of Agriculture, May 13, 1948: 

Reference is made to your letter of March 19, 1948, requesting ad- 
vice whether the conclusion reached in Office decision of October 22, 
1947, B-67876, 27 Comp. Gen. 227—to the effect that under current 
leave regulations sick leave may, within administrative discretion, be 
substituted for annual leave—may be applied in the case of an em- 
ployee who received a notice of separation by reduction in force and 
entered on terminal annual leave April 5, 1947, but who became ill 
prior to expiration of his annual leave and before his separation be- 
came effective on July 26, 1947. Also, in the event the answer to that 
question is in the affirmative, you request further clarification with 
respect to whether the separation date of the employee may be ex- 
tended to permit the granting of all accrued sick leave and, if so, 
what appropriations properly are for charging with any additional 
payments. 

The portion of the decision of October 22, 1947 (question 5 (a) and 
the answer thereto), to which you make reference, is as follows: 

5. (a) If an employee becomes ill while on annual leave following the 30-day 
active duty period, and remains ill for at least five work-days, may sick leave 
be substituted for the annual leave upon submission of a medical certificate, 
within the discretion of the employing agency? * * * 

It was held in 23 Comp. Gen. 638, 643—under wording then appearing in the 
leave regulations (section 3.6) which substantially is the same as that appear- 
ing in 30.306 of the current leave regulations, swpra—that there could be no 
substitution of sick leave for annual leave until there was a return to duty. 
To some extent that decision turned upon an additional provision of the regu- 
lations (section 4.2 (b)) which since has been eliminated and which provided 
that the final date of separation could not be extended by the granting of sick 
or court leave. The provisions of section 30.306 of the current leave regulations 
which require that an application for substitution of sick leave for annual leave 
shall be made within two days after return to duty primarily appear to he 
for application where there actually is a return to duty. There exists no com- 
parable regulation for the substitution of sick leave for annual leave where there 


is no return to duty. In the absence of such a regulation and, also, in the ab- 
sence of a regulation such as formerly appeared which provided that the final 
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date of separation shall not be extended by the granting of sick or court leave 
there is no cogent reason to conclude that sick leave now may not be substituted 
for annual leave without a return to duty. Hence, it is concluded that under 
existing leave regulations the holding in 23 Comp. Gen. 638, 643, that there 
may not be a substitution of sick leave for annual leave no longer need be fol- 
lowed. Accordingly, question 5 (a) is answered in the affirmative rendering 
unnecessary any answers to questions 5 (b) and 5 (c). 

Your doubt as to the application of that decision mainly is con- 
cerned with the effective date thereof. It appears to be your opinion 
that if the decision be effective only from the date of issuance, namely, 
October 22, 1947, the rule previously stated in 23 Comp. Gen. 638, at 
page 643, referred to in the above quote, would be applicable and, 
therefore, would preclude any substitution of sick leave for annual 
leave; whereas, if said decision of October 22, 1947, be considered as 
effective July 1, 1946, the date when the provisions of the leave regu- 
lations were first eliminated, which provided that an employee’s date 
of separation shall not be extended by the granting of sick leave—and 
which regulation formed the basis in said decision for the change in 
the rule—the substitution of sick leave for annual leave in the instant 
case would be proper—at least to the extent of permitting the em- 
ployee to be carried in a sick leave status to the date of his separation 
from the service. 

Ordinarily, a construction of a statute, or a regulation having the 
force and effect of law—such as the leave regulations—is effective from 
the effective date of the statute or regulation, but a decision changing 
a prior construction generally is prospective only. 3 Comp. Gen. 966; 
4 id. 274, 636, 755; 24 id. 688. 

That portion of the decision of October 22, 1947, hereinbefore quoted, 
while involving a reversal of a prior construction of the leave regula- 
tions, was based upon amended regulations omitting certain pertinent 
provisions which, in part, controlled the previous decision. Hence, 
the latter ruling is to be regarded as an original construction of the 
amended regulations—the reversal of the prior ruling merely follow- 
ing as a result thereof—and in line with the general principle stated 
above, is to be considered as effective from the date of the issuance of 
the amended regulations, namely, July 1, 1946. 

Upon that conclusion your question whether the Department may 
at this time substitute accrued sick leave for terminal annual leave for 
which the employee was charged for a period of illness which occurred 
subsequent to the time of the employee’s reduction in force notice but 
prior to the date of his separation is answered in the affirmative. See 
answer to question 6 (a) in the decision of October 22, 1947. 

Referring to the question of whether the employee’s separation date 
may be extended to permit the granting of all accrued sick leave (90 
days), there is for consideration the general rule in effect for many 





Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 689 


years that once an employee’s separation becomes an accomplished fact, 
the date thereof may not be extended for the purposes of granting leave 
even though the date of separation may have been fixed through error 
or a misunderstanding in the administration of the leave statutes and 
regulations. 16 Comp. Gen. 899; 17 id. 324; 20 td. 321; 22 id. 810; 
24 id, 27. 

While a provision was added to the leave regulations effective Janu- 
ary 1, 1944, to specifically overcome that rule with respect to annual 
leave (see 23 Comp. Gen. 638, at 644), which required the granting of 
all accrued leave upon an employee’s separation from the service, no 
similar provision was made with respect to sick leave. On the con- 
trary, section 4.2 (b) of the said 1944 regulations providing that the 
final date of separation shall not be extended by the granting of sick 
or court leave appears to have been a substantial adoption of the rule 
of the accounting officers in respect of sick leave. However, that reg- 
ulation was superfluous so far as prohibiting the extension of an em- 
ployee’s separation date after said separation became an actuality. 

The omission of the provisions of section 4.2 (b) from the new leave 
regulations effective July 1, 1946, although having the effect of now 
permitting the substitution of sick leave for annual leave, in the man- 
ner previously indicated, and the extension of an employee’s date of 
separation prior to the time the separation actually occurs, did not 
operate to abrogate the rule of this Office precluding the extension of 
an employee’s date of separation for the purpose of granting leave 
after said separation has been effected. Accordingly, the employee in 
this case having been effectively separated from the service on July 26, 
1947, may not be granted sick leave to extend beyond that date. 

With respect to the appropriation or appropriations chargeable 
with any additional payments to the employee because of substitution 
of sick leave for annual leave and leave without pay, you are advised 
that so far as concerns the substitution of sick leave for leave without 
pay, the appropriations chargeable are the ones that would have been 
charged with the payment of salary for the period covered. 22 Comp. 
Gen. 932. Of course, the payment for the annual leave credit resulting 
from the substitution of sick leave for annual leave is for treating as 
a lump-sum payment in accordance with the act of December 21, 1944, 
58 Stat. 845, and is chargeable to the appropriation available for pay- 
ment of the employee’s salary on the date of his separation from the 
service (24 Comp. Gen. 578 ; 25 id. 687), since the effect of the substitu- 
tion of sick leave will be to place the employee in a status synonymous 
with an active duty status extending to the date of separation. See 27 
Comp. Gen. 227,231. Similar cases would be for handling accordingly. 
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(B-74105) 


CONTRACTS—COST-PLUS—INTEREST ON MONIES BORROWED 
BECAUSE OF REIMBURSEMENT DELAYS 


A claim for damages or loss of profits resulting from the Government’s failure to 
reimburse promptly a contractor for his proper and ordinary expenditures 
in connection with the performance of construction work under a cost-plus- 
a-fixed-fee contract, which delay forced the contractor to borrow money and 
to pay interest thereon in order to carry on the contract work, is, notwith- 
standing its form, a claim for interest payment of which is precluded in view 
of the general principle of :on-liability on the part of the United States for 
interest and the terms of said contract making interest on monies a non- 
reimbursable item of cost. 


Comptroller General Warren to Henry M. Leen, May 17, 1948: 

Reference is made to your letter of February 5, 1948, requesting, on 
behalf of the Casper Ranger Construction Company, Holyoke, Mas- 
sachusetts, review of settlement of this Office dated January 28, 1948, 
which disallowed that company’s claim for $21,909.87, representing 
loss of anticipated profits alleged to have been sustained in connection 
with the performance of cost-plus-a-fixed-fee contracts, Nos. HA (ME- 
17031) eph-113 and HA(ME-17039) cph-227, dated July 25, 1942, 
and November 16, 1942, respectively, entered into with the Federal 
Public Housing Authority. 

The contracts in question cover the construction of certain emer- 
gency war housing projects at South Portland, Maine, and provide 
generally for the reimbursement to the contractor of its construction 
costs as defined therein plus the payment of certain stipulated fixed 
fees. By paragraph 6 thereof, said contracts provide expressly that 
the contractor’s construction costs, for which reimbursement would 
be authorized under the contracts, should not include general and 
off-site overhead expenses of the contractor. Also, by paragraph 7 
thereof, it is provided that the contractor’s fees shall represent the sum 
of the contractor’s gross anticipated profits and the contractor’s general 
and off-site overhead expenses, which said expenses shall include “in- 
terest upon monies.” 

The basis of the present claim arises from the failure of the Gov- 
ernment promptly to reimburse the contractor for its proper and 
ordinary expenditures in conection with the performance of the work 
under the contracts. It is the contractor’s contention that, since the 
contracts provided for the prompt reimbursement to the contractor 
during the period of the performance of the work, reimbursement by 
the Government of expenditures shown to have been made by it was 
required to be made within a reasonable time after payment of such 
expenses by the contractor. For the purpose of its claim, the contrac- 
tor has assumed that reimbursement to it for its expenditures properly 
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should have been made by the Government within 30 days from the 
payment thereof by the contractor. To this end there have been sub- 
mitted certain work sheets setting forth the date of payment of the 
various expenses by the contractor; the time of actual reimbursement 
by the Government; and the excess days over thirty for which the 
contractor contends it is entitled to interest shown actually to have 
been paid by it on the sums so withheld. 

While, considering the facts and circumstances present here, there is 
serious doubt as to whether the delay on the part of the Government 
in making reimbursement to the contractor for its expenditures was 
unreasonable or without justification, and was not contributed to in 
some degree by the contractor, such fact would not appear material 
to the question at hand. In other words, even if it be assumed that 
it could be established that such delay was unreasonable and may have 
constituted a breach by the Government of its obligations under the 
contract, nevertheless, in the light of the authorities hereinafter set 
forth the contractor’s claim must fail. 

As was stated in the settlement of January 28, 1948, it is well settled 
that the United States is not liable for interest on its obligations except 
where interest is stipulated for in legal and proper contracts, or where 
the allowance of interest is specifically directed by statute. Angarica 
v. Bayard, 127 U. S. 251; Seaboard Air Line Railway Company v. 
United States, 261 U.S.299. Inthe present case the contracts provide 
expressly that interest on monies shall not be considered as a reimburs- 
able item of cost but shall be compensated by the fees paid to the con- 
tractor under the contracts. Moreover, while it is contended, in effect, 
that the interest here claimed represents damages or loss of profits 
resulting from a breach by the Government of its obligations under 
the contracts, as distinguished from interest in its generally recognized 
sense, no such distinction appears ever to have been recognized by the 
courts. In the case of Myerle v. United States, 31 C. Cls. 105, the court, 
in ruling on the precise question here presented, stated— 

As to the interest on borrowed money: The delay forced the contractor to 
borrow money to carry on his contract, and for this he was forced to pay interest, 
an extra expense; the recovery of this sum in this court is forbidden by statute, 
and whether it be claimed in the guise of a damage caused by delay, or in some 
other form, it remains in fact a claim for interest, and such claim we are pro- 
hibited from allowing. (Rev. Stat., § 1091.) The distinction (by plaintiff 
sought to be made) is one of terms only, not of substance. If plaintiff had used 
his own money and so lost the interest which it might have earned for him, the 


claim would have been as meritorious, but would not have differed in principle 
from that now made. 


See, also, Zhe Austin Co. v. United States, 58 C. Cls. 98, 137; William- 
son Heater Co. v. United States, 58 C. Cls. 63; Moran Bros. Co. v. 
United States, 61 C. Cls. 73. Of like import is the case of Rudolph 
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Awman v. United States, 47 C. Cls. 588, 553, wherein, notwithstanding 
a finding that the withholding of payments from a contractor was 
unreasonable and arbitrary the court nevertheless refused to allow 
recovery of interest on monies required to be borrowed by the con- 
tractor to continue the contract work. 

In the light of the foregoing authorities, there clearly appears no 
basis upon which this Office would be warranted in authorizing the 
allowance of any part of the amount claimed and, accordingly, the 
settlement of January 28, 1948, is sustained. 


(B-75178) 
MEDICAL TREATMENT—PRIVATE—CHIROPRACTIC TREATMENT 


Neither the act of August 8, 1946, providing for the establishment of Federal 
employee health service programs nor the Orders and Regulations, Corps of 
Engineers, United States Army, authorizing the employment of physicians 
when Public Health Service facilities are not available for field employees, 
authorize the procurement of the services of a chiropractor so as to warrant 
the use of appropriated funds to reimburse a field employee for chiropractic 
treatment of a service-connected injury where the services of a physician 
and the Public Health facilities were not available. 


Comptroller General Warren to Col. W. K. Wilson, Jr., Department of the Army, 
May 17, 1948: 

By 2nd endorsement dated April 2, 1948, the Office, Chief of Engi- 
neers, Department of the Army (reference ENGFA 201 Civ Nelson, 
Melvin C.), forwarded here for consideration your letter of February 
27, 1948, file reference No. UMPFC, requesting an advance decision 
in your capacity as disbursing officer on the claim of Melvin C. Nelson 
for reimbursement of $32, expended from his personal funds for treat- 
ment of an injury incurred while on official field duty. 

It appears from the record that on November 5, 1947, Mr. Nelson 
suffered “rotation of 4th and 5th lumbar vertebrae and sacroiliac” 
while lifting a heavy drill rod and placing it in the drill hole in the 
performance of his official duties, which injury gave rise to extreme 
pain and prevented the employee from continuing the performance 
of his official duties. He was transported immediately by Government 
vehicle to the nearby town of Park River, North Dakota, where the 
aid of a duly qualified physician was sought. 

However, it developed that the only medical doctor in the imme- 
diate vicinity, that is, within a radius of approximately 25 miles, was 
absent, having journeyed to Minneapolis, Minnesota, and who was not 
scheduled to return within the succeeding three days. Moreover, it 
was decided not to subject the injured employee to the 25-mile journey 
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because of the hazardous road conditions, which might have aggra- 
vated the injury. Accordingly. and there being no Public Health 
facilities within a reasonable distance, the services of a chiropractor 
in the town of Park River were engaged. Several successful treat- 
ments were received by the employee from the chiropractor at Park 
River, and in your opinion said treatments “prevented loss of time 
and a period of disability that otherwise would have resulted.” Before 
the employee had recovered fully, he was transferred for temporary 
field duty to the vicinity of Thief River Falls, Minnesota, “and while 
there, feeling the need of at least one final treatment, Mr. Nelson 
* * * sought the services of a chiropractor in Thief River Falls 
for said final treatment.” The employee paid a total of $32 to the two 
chiropractors for the services rendered, as evidenced by photostatic 
copies of the receipts submitted with your letter. 

The injury was reported to the Bureau of Employees’ Compensation, 
Federal Security Agency, on December 9, 1947. By letter of January 
28, 1948, said Bureau denied liability for payment of the claim upon 
the ground that expenses incurred for treatment by chiropractors “are 
not proper charges against the compensation fund,” it being necessary 
for the purposes of that Bureau that such services be performed by 
physicians, that is, “a graduate of a recognized medical school having 
a degree of M. D. and osteopath practitioners within the scope of their 
practice as defined by State law.” 

It is a well established rule that medical treatment to civilian em- 
ployees of the Government is a personal expense to the employee and 
that payment therefor from appropriated funds is unauthorized unless 
provided for in the contract of employment, or by statutory enactment, 
or valid regulation. 

Section 6 of the War Department Civil Appropriation Act, 1948, 
approved July 31, 1947, 61 Stat. 686, 694, provides, inter alia, that 
appropriations for civil functions administered by the War Depart- 
ment may be used for the expenses of health programs for Federal 
employees pursuant to the act of August 8, 1946, 60 Stat. 903. Said 
act of August 8, 1946, authorizes the heads of departments and 
agencies, within the limits of appropriations made available therefor, 
to establish health service programs for their employees, such programs 
to be established after consultation with the Public Health Service, 
but nothing contained therein authorizes payment of expenses such as 
those here incurred. 

There remains for consideration the question whether employment 
of the services of a chiropractor is authorized under Part II, Chapter 


796802—48—46 
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III, Orders and Regulations, Corps of Engineers, United States Army. 
Subsection 3241.01 of section 41, paragraphs (a) and (b), of those 
regulations provides for the furnishing of medical and hospital services 
to employees of the Corps of Engineers by the United States Em- 
ployees’ Compensation Commission (now Bureau of Employees’ 
Compensation, Federal Security Agency) and the United States Public 
Health Service. Paragraph (c) of that same subsection provides that 
field employees of the Corps of Engineers on civil works may be fur- 
nished medical and surgical treatment not covered by paragraphs (a) 
and (b) of said subsection in accordance with the terms of section 43 
of the same regulations. Subsection 3243.01 of section 43 provides that 
when Public Heelth Service facilities are not available “the expense 
of treatment of employees (including seamen) may be borne from 
river and harbor or other funds applicable to work of the Corps of 
Engineers.” Subsection 3243.02 of section 43, which specifies the steps 
which may be taken by the administrative officials for care of such 
employees authorizes the employment of “physicians” but contains no 
provision for the engagement of a chiropractor. Nor has any other 
law or regulation been found vesting authority in the Corps of Engi- 
neers to authorize employees to utilize the services of a chiropractor. 
In connection with the use of the word “physicians” in the regulations, 
it is for noting that said term has been defined as one who prescribes or 
administers medicine for or in any manner treats diseases; one skilled 
in medicine and surgery; one who is authorized to prescribe remedies 
for and treat diseases (Richardson v. State, 2S. W. 187; 48 C. J. 1063; 
32 Words and Phrases, Permanent Edition, 502), whereas the word 
“chiropractic” (practice by chiropractors) has been defined as a drug- 
less method of treating diseases physically by manipulation of the 
spinal column; the specific science that removes pressure on the nerve 
by the adjustment of the spinal vertebrae. 11 C. J. 758; 84 P. 2d 326. 

It follows that payment on the voucher is not authorized, which 
voucher will be retained in the files of this Office. 

With respect to the rejection of the employee’s claim by the Bureau 
of Employees’ Compensation, the rule is that adverse action by that 
Bureau in respect of any claim filed therewith under the Employees’ 
Compensation Act, generally, is not subject to review or revision by 
this Office. See 5 U. S. C. 786 and 787; 17 Comp. Gen. 590, 592; 
B-42017, May 31, 1944. 
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(B-76060) 


EXPERTS AND CONSULTANTS EMPLOYED UNDER SECTION 15 OF THE 
ACT OF AUGUST 2, 1946 


The continued acceptance by the International Boundary and Water Commission, 
United States and Mexico, of the intermittent services of experts and 
consultants appointed under the authority in prior appropriation acts may 
be viewed as giving rise to implied contracts embodying the previous rates 
of compensation and, as such, without the execution of new or different 
contracts, comes within the purview of section 15 of the administrative 
expense statute of August 2, 1946, authorizing the procurement of such 
intermittent services by contract, provided the rates of compensation are 
within the existing per diem appropriation limitation. 

The authority vested in the Secretary of State by prior appropriation acts to 
fix the rates of compensation for experts or consultants employed by the 
International Boundary and Water Commission, United States and Mexico, 
extended only to the period covered by each of the appropriation acts which 
gave that authority, so that the daily rates now administratively prescribed 
must be in accordance with the authority in the current appropriation act 
for the procurement of personal services pursuant to section 15 of the 
administrative expense statute of August 2, 1946, at rates not in excess of 
$100 per diem. , 

In connection with the necessary travel of experts or consultants who are 
employed, either temporarily or intermittently, under the provisions of 
section 15 of the administrative expense statute of August 2, 1946, Govern- 
ment Requests for Transportation should be used, and per diem in lieu of 
subsistence may be paid, in addition to the contractual daily rate of pay, as 
prescribed by the Standardized Government Travel Regulations and the 
Subsistence Expense Act of 1926, as amended. 
performance of personal services procured under contract in accordance 
with the authority in section 15 of the administrative expense statute of 
August 2, 1946, as distinguished from non-personal services which also may 
be procured under authority of the said section, results in an employer- 
employee relationship between the United States and the person performing 
such personal services, and, consequently, payment therefor should be made 
on the regular pay roll forms with income tax deductions made in the usual 
manner. 


Comptroller General Warren to the Commissioner, United States Section, Inter- 
national Boundary and Water Commission, United States and Mexico, May 
17, 1948: 

Reference is made to your letter of April 28, 1948, as supplemented 
by your letter of April 30, in which you present seven questions arising 
out of that provision in the Departments of State, Justice, and Com- 
merce, and the Judiciary Appropriation Act, 1948, 61 Stat. 284, 
applicable to the International Boundary and Water Commission, 
United States and Mexico, which provides for “services in accordance 
with Section 15 of the Act of August 2, 1946, Public Law 600, at rates 
for individuals not in excess of $100 per diem.” It appears that such 
provision took the place of a provision appearing in similar appro- 
priation acts in prior years which provided for “fees for professional 
or expert services at rates and in amounts to be determined by the 
Secretary of State” and that many appointments of consultants still 
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are in effect which last were fixed by the Secretary of State pursuant 
to the authority contained in those acts. During the current fiscal 
year the employment of experts for appraisal work in connection with 
treaty activities of your section have been obtained by written con- 
tract at rates of pay arrived at by negotiation with the individuals 
concerned and in line with the prevailing rates for the particular 
services. 

The questions presented which arise out of the above situation will 
be stated and answered in the order presented. 
(1) As to experts and consultants already holding an appointment with this 


Section under the authorities above mentioned, should their employment now 
be evidenced by a written contract in conformity with the provisions of Section 


15 of Public Law 600? 

After quoting section 15, Public Law 600, 60 Stat. 810, it was stated 
in decision of July 31, 1947, B-66617, 27 Comp. Gen. 46, 48— 

I find nothing in that section, or in its legislative history, which would warrant 
a conclusion that the words “by contract” appearing in that section are used in 
any restricted or limited sense. It seems more reasonable to conclude that 
those words when used in connection with the authority to procure services 
“without regard to the civil-service and classification laws” are used in the 
sense of an employment agreement without intending to distinguish between 
an employment agreement in the form of an appointment and an employment 
agreement in the form of a formal contract. * * * < 

In line with that view there appears to be no reason for requiring 
that the intermittent employment of those experts or consultants ap- 
pointed under authority contained in prior appropriation laws now 
must be evidenced by a new or different contract or agreement, provid- 
ing, of course, that the existing appointment provides for compensa- 
tion at a rate within the existing per diem limitation. While, techni- 
cally, such appointments may be said to have expired on June 30, 1947, 
the continued acceptance by your Commission of their services beyond 
that date properly may be viewed as your having adopted their rate of 
compensation as your own under the current appropriation act and as 
giving rise to an implied contract upon that basis, thus bringing the 
matter within the framework of section 15 of Public Law 600, and the 
current appropriation act. 

(2) As to such experts and consultants, must their new daily rate of pay be 


fixed as heretofore by the Secretary of State under the provisions of earlier 
appropriation acts, or can it be fixed by contract under the provisions of Section 


15 of Public Law 600? 

The authority previously placed in the Secretary of State to fix rates 
for the employment of experts or consultants extended only to the 
period covered by each of the appropriation acts which gave that 
authority. Hence, any daily rates now prescribed for the employment 
of experts or consultants must be in acvordance with the authority 
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contained in the current appropriation act and section 15 of Public 
Law 600. 


(3) Is it permissible, in connection with the employment of expert services 
under the provisions of Section 15 of Public Law 600, to authorize the necessary 
travel of such experts and consultants on Government Requests for Transporta- 
tion in accordance with Standardized Government Travel Regulations? 

(4) As to any such experts or consultants, whether now employed or who may 
be in the future employed under the provisions of Section 15 of Public Law 600, is 
it permissible, in addition to the daily rate of pay provided for by contract under 
such law, to pay per diem in lieu of subsistence expenses when such experts or 
consultants are engaged in necessary travel for the Government? 


Experts or consultants who are employed temporarily (not in excess 
of one year) in accordance with the provisions of section 15 of Public 
Law 600, generally are in the same status so far as the incurring and 
payment of transportation expenses are concerned as other civilian 
employees of the Government, i. e., properly authorized expenses of 
travel including a per diem in lieu of subsistence are payable or re- 
imbursable by the Government in accordance with the Subsistence 
Expense Act and the Standardized Government Travel Regulations. 

As to experts or consultants employed intermittently and receiving 
compensation on a per diem when actually employed basis, there are 
for consideration the provisions of section 5 of Public Law 600, 60 
Stat. 808, reading in pertinent part, as follows: 

’ ginp part, 

Persons in the Government service employed intermittently as consultants or 
experts and receiving compensation on a per diem when actually employed basis 
may be allowed travel expenses while away from their homes or regular places 
of business, including per diem in lieu of subsistence while at place of such em- 
ployment, in accordance with the Standardized Government Travel Regulations, 
Subsistence Expense Act of 1926, as amended (5 U. 8S. C. 821-833), and the Act 
of February 14, 1931, as amended * * *. 

That section was considered in decision of April 20, 1948, B-74997, 
27 Comp. Gen. 651, which held, quoting from the syllabus: 

All consultants or experts employed under section 15 of the administrative ex- 
pense statute of August 2, 1946, for “intermittent”—as distinguished from “tem- 
porary”—services may be regarded as persons “employed intermittently” within 
the meaning of section 5 of said act, so as to be entitled to the traveling expenses 


authorized therein for experts or consultants employed intermittently on a per 
diem when actually employed basis. 23 Comp. Gen. 245, distinguished. 


See, also, 26 Comp. Gen. 564. 


Paragraph 20 of the Standardized Government Travel Regulations 
also is for application to all persons whose services are procured in 
accordance with section 15 of Public Law 600. That paragraph of the 
Travel Regulations provides: 


Used for all official travel.—Transportation requests should be used, when 
practicable, to obtain all official transportation where the amount involved is $1 or 
more, but should not be issued t.. companies other than transportation lines com- 


monly recognized as such. Transportation requests must not be used for per- 
sonal travel. 
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In view of the foregoing, questions (3) and (4) are answered gen- 
erally in the affirmative. 

(5) Is the enclosed form of contract (modified, of course, to fit the particular 
service) satisfactory compliance with Section 15 of Public Law 600? 

The form and context of a contract for personal services primarily 
are a matter for administrative consideration. However, an examina- 
tion of the form of contract which you enclosed fails to reveal any 
provisions to which this Office would be required to object at this time. 
Of course, in respect of paragraph 4 of the proposed contract form, 
in no event may the daily rate exceed $100 even though more than 
8 hours’ work may be performed on any one day. It is desired to 
point out, too, that the contract form is silent as to what compensation, 
if any, may be payable in the event of any services performed as 
overtime. 

(6) Should persons rendering services under contract in accordance with 
Section 15 of Public Law 600 be considered employees of this Section and, as 
such, paid on regular pay roll forms, with income tax deductions from the 
amounts otherwise due under such contracts? The alternative to this question, 
of course, is that the person rendering such services under such contract is not 
to be classed as an employee of the United States Section but is to be classed 
rather as a contractor, so that payments may be made of the fees stipulated 
without deduction for income tax purposes. 

Where the services to be performed under contract are purely per- 
sonal in nature, as distinguished from non-personal services which 
also may be procured under authority contained in section 15 of Public 
Law 600 (see 26 Comp. Gen. 188, id. 442), it would appear that any 
amount payable on account of the performance of such services is 
payable as the result of an employer-employee relationship existing 
between the United States and the person performing the service 
and that therefore payment should be made on the regular pay roll 
forms with income tax deductions made in the usual manner. See 24 
Comp. Gen. 104, particularly question and answer No. 6. 

(7) Would persons rendering such services under such contracts come within 
the purview of 5 U. S. C. Sec. 947 so as to require that they be included within 
personnel ceilings as determined by the Director of the Bureau of the Budget? 

Questions relating to personnel ceilings established in accordance 
with section 607 of the Federal Employees Pay Act of 1945, 59 Stat. 
304, as amended, 5 U.S. C. 947, primarily appear to be for determina- 
tion by the Director of the Bureau of the Budget, who is charged with 
various duties under that section. However, there is for noting that 
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the only specific exemption contained in the section is that in subsec- 
tion (e), 59 Stat. 305, which provides: 
Casual employees, as defined by the Civil Service Commission, and employees 


hired without compensation may be excluded from the determinations and re- 
ports required by this section. 


(B-72718) 


RETIRED NAVY PERSONNEL—PAY DURING HOSPITALIZATION AT 
VETERANS’ ADMINISTRATION FACILITIES 


Mentally incompetent retired naval personnel, without dependents, who are 
receiving hospitalization or domiciliary care by the Veterans’ Administra- 
tion pursuant to section 4 of the act of July 19, 1939, as amended, are not 
subject to the provisions of section 1(B) of the act of August 8, 1946, re- 
quiring the total suspension of compensation benefits to incompetent veterans 
having estates of $1,500 or more, said section 1(B) having merely superseded 
the similar paragraph VI (B) of Veterans Regulation Numbered 6(c) which 
was not applicable to retired naval personnel. 

Retired naval personnel, without dependents, who receive hospitalization or 
domiciliary care by the Veterans’ Administration pursuant to section 4 of 
the act of July 19, 1939, as amended, making such personnel subject to the 
provisions of paragraph VI(A) of Veterans Regulation Numbered 6(c), 
respecting reduction in retired pay while receiving hospitalization or dom- 
iciliary care, are subject to the similar provisions of section 1 (A) of the 
act of August 8, 1946, which superseded paragraph VI(A) of said Regu- 
lation. 


Assistant Comptroller General Yates to the Secretary of the Navy, May 18, 1948: 

There has been considered your letter of January 6, 1948 (file JAG: 
II:RDF :mh :eo L16-4(21)/LV) requesting decision as to whether 
the act of August 8, 1946, 60 Stat. 908, is applicable to retired naval 
personnel while receiving hospital, institutional or domiciliary care 
in Veterans’ Administration facilities so as to subject mentally incom- 
petent retired naval personnel to total suspension of retired pay where 
the estate of such incompetent person amounts to $1,500 or more. 

Retired officers and enlisted men of the Army, Navy, Marine Corps 
and Coast Guard who served honorably during a war period as recog- 
nized by the Veterans’ Administration are entitled to hospitalization 
or domiciliary care by the Veterans’ Administration pursuant to the 
provisions of section 4 of the act of July 19, 1939, 53 Stat. 1070, 
as amended by the act of December 22, 1941, 55 Stat. 850, and section 
1 of the act of May 23, 1944, 58 Stat. 225, 38 U. S. C. 706b, which pro- 
vides in part as follows: 

Sec. 4. In the administration of laws pertaining to veterans, retired officers, 
and enlisted men of the Army, Navy, Marine Corps, and Coast Guard, who 


served honorably during a war period as recognized by the Veterans’ Adminis- 
tration, shall be, and are entitled to hospitalization and domiciliary care in the 
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same manner and to the same extent as veterans of any war are now or may 
hereafter be furnished hospitalization or domiciliary care by the Veterans’ 
Administration and subject to those provisions of paragraph VI(A) of Veterans 
Regulation Numbered 6(c), which provide for reduction of monetary benefits 
to veterans having neither wife, child nor dependent parent while being fur- 
nished hospital treatment, institutional, or domiciliary care. 


Paragraph VI(A) of Veterans Regulation Numbered 6 (c)— 
Executive Order No. 6775, dated June 30, 1934—referred to in the 
said section 4, provided as follows: 


3. Paragraph VI of Veterans Regulation No. 6 (a), as amended by Veterans 
Regulation No. 6 (0), is amended as follows: 

“VI. (A) where any disabled veteran having neither wife, child nor de- 
pendent parent is being furnished hospital treatment, institutional or domiciliary 
care by the United States or any political subdivision thereof, the pension, com- 
pensation, or emergency officers’ retirement pay shall not exceed $15 per month, 
provided that the amount payable for such disabled veteran entitled to pension 
for disability the result of injury or disease incurred after active military or 
naval service shall not exceed $6 per month, and provided further, that where 
any disabled veteran who is being furnished hospital treatment, institutional or 
domiciliary care by the United States or any political subdivision thereof, has 
a wife, child, or dependent parent the pension, compensation, or emergency of- 
ficers’ retirement pay may, in the discretion of the Administrator, be apportioned 
on behalf of such wife, child, or dependent parent, in accordance with instructions 
issued by the Administrator. 


Paragraph VI(B) of the said regulation provided as follows: 


(B) Where any disabled veteran having neither wife, child, nor dependent 
parent is being furnished hospital treatment, institutional or domiciliary care 
by the United States or any political subdivision thereof and shall be deemed 
by the Administrator of Veterans’ Affairs to be insane, the pension, compensation, 
or emergency officers’ retirement pay for such veteran shall be in the amounts 
specified in (A) above, provided that in any case where the estate of such 
disabled insane veteran derived from funds paid under the War Risk Insurance 
Act, as amended, the World War Veterans’ Act, 1924, as amended, the Emergency 
Officers’ Retirement Act of May 24, 1928, the several pension acts, Public, No. 
2, 73d Congress, Public, No. 78, 73d Congress, or Public No. 141, 73d Congress, 
equals or exceeds $1,500, further payments of such benefits will not be made 
until the estate derived from such funds is reduced to $500: Provided further, 
That all or any part of the pension, compensation or emergency officers’ retire- 
ment pay payable on account of such disabled insane veteran may, in the dis- 
cretion of the Administrator, and in accordance with instructions issued by the 
Administrator, be paid to the Chief Officer of the institution wherein the dis- 
abled veteran is being maintained, to be properly accounted for by said Chief 
Officer and to be used for the benefit of such disabled veteran ; or may be paid to the 
guardian of such disabled veteran in accordance with the provisions of paragraph 
1 of section 21 of the World War Veterans’ Act, as amended; or, in the event 
the disabled veteran has a wife, child, or dependent parent, may, in the dis- 
cretion of the Administrator, be apportioned on behalf of such wife, child or 
dependent parent ; or otherwise be disposed of in accordance with the provisions 
tpmares 8 of section 21 of the World War Veterans’ Act, as amended July 


Section 4 of the act of July 19, 1939, as amended, supra, specifically 
subjects retired personnel of the Army, Navy, Marine Corps and 
Coast Guard to the provisions of paragraph VI (A) of Veterans Regu- 
lation Numbered 6 (c), but makes no mention of paragraph VI (B) 
of the said regulation, respecting the suspension of pension, compensa- 
tion or retirement pay of insane veterans having no dependents when 
their estate equals or exceeds $1,500. However, section 1 (E) of the 
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acu of August 8, 1946, 60 Stat. 908, 910, specifically repealed subpara- 
graphs (A), (B), (C) and (D) of paragraph VI of Veterans Regula- 
tion Numbered 6 (a), as amended, including Veterans Regulation 
Numbered 6 (c), supra. Section 1 (A) of the said act of August 8, 
1946, 60 Stat. 908, provides that veterans without dependents who are 
furnished hospitalization or domiciliary care by the Veterans’ Admin- 
istration shall continue to receive their pension, compensation or retire- 
ment pay without deduction until the first day of the seventh calendar 
month following enactment of this act, or the month of admission for 
treatment or care, whichever is the later. If treatment continues be- 
yond that period certain reductions are required to be made in the 
veteran’s pension, compensation or retirement pay but the amount of 
such reduction is to be refunded in a lump sum upon ultimate release 
from the hospital, provided the veteran’s release from the hospital is 
approved by proper authority. Also, provision is made therein for the 
disposition of such lump-sum accumulation in the event of the vet- 
eran’s death prior to release from the hospital or payment of such lump 
sum. Section 1 (B) of the said act, 60 Stat. 909—the section primarily 
here involved—reads as follows: 

(B) Where any veteran having neither wife, child, nor dependent parent is 
being furnished hospital treatment, institutional or domiciliary care by the Vet- 
erans’ Administration, and shall be rated by the Veterans’ Administration in 
accordance with regulations as being incompetent by reason of mental illness, 
the pension, compensation, or retirement pay for such veteran shall be subject to 
the provisions of subsection (A) of this section: Provided, That no payment of a 
lump sum herein authorized shall be made until after the expiration of six months 
following a finding of competency: Provided further, That in any case where 
the estate of such incompetent veteran derived from any source equals or exceeds 
$1,500, further payments of such benefits will not be made until the estate is 
reduced to $500: And provided further, That all or any part of the pension, com- 
pensation, or retirement pay payable on account of any incompetent veteran may, 
in the discretion of the Administrator,and in accordance with instructions issued 
by the Administrator, be paid to the chief officer of the institution wherein the 
veteran is hospitalized, to be properly accounted for by said chief officer and 
to be used for the benefit of the veteran; or may be paid to the guardian of the 
veteran in accordance with the provisions of paragraph 1 of section 21 of the 
World War Veterans’ Act, 1924, as amended; or, in the event the veteran has a 
wife, child, or dependent parent, may, in the discretion of the Administrator, be 
paid to his wife or apportioned on behalf of such wife, child, or dependent parent ; 
or otherwise be disposed of in accordance with the provisions of paragraph 3 of 
section 21 of the World War Veterans’ Act, 1924, as amended. [Italics supplied.] 

Thus it will be noted that prior to the act of August 8, 1946, the 
rights of retired officers and enlisted men of the Army, Navy, Marine 
Corps and Coast Guard, without dependents, otherwise entitled to 
hospitalization or domiciliary care by the Veterans’ Administration, 
were, by express provision of the 1939 act, 53 Stat. 1070, subject to 
the provisions of paragraph VI (A) of Veterans Regulation Num- 
bered 6 (c) respecting reduction in pension, compensation or retire- 


ment pay while receiving hospitalization by the Veterans’ Administra- 
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tion but the rights of such personnel were not, by express provision, 
subject to the provisions of paragraph VI (B) of said regulation, 
respecting total suspension of retirement pay of insane veterans when 
their estate equals or exceeds $1,500. In view thereof, you express 
doubt as to whether such retired officers and enlisted men of the Navy 
now are subject to the provisions of section 1 (B) of the act of August 
8, 1946, supra. 

It has been held that retired officers and enlisted men of the Navy 
and transferred members of the Fleet Reserve having no dependents 
were subject to the $15 per month limitation on retired or retainer 
pay specified in paragraph VI (A) of Veterans Regulation Numbered 
6 (c) while receiving hospitalization or domiciliary care pursuant 
to the provisions of section 4 of the act of July 19, 1939, as amended. 
19 Comp. Gen. 431. However, since the 1939 act expressly subjected 
retired officers and enlisted men of the Navy to the provisions of para- 
graph VI (A) of Veterans Regulation Numbered 6 (c) and made no 
mention of paragraph VI (B) of the regulation, it must be concluded 
under the lega! maxim expressio unius est exclusio alterius that para- 
graph VI (B) of the said regulation had no application to officers and 
enlisted men referred to in the 1939 act. The act of August 8, 1946, 
expressly repealed existing regulations in the matter—which regu- 
lations had the force and effect of law—and enacted in lieu thereof 
liberalized provisions dealing with the same subject matter thereto- 
fore contained in Veterans Regulation Numbered 6 (a) as amended; 
and, it seems clear that paragraph (A) of section 1 of the act of August 
8, 1946, was designed to replace subparagraph (A) of paragraph VI 
of Veterans Regulation Numbered 6 (a), as amended, and that para- 
graph (B) of the said act was designed to replace subparagraph VI 
(B) of the said regulation. See Report No. 1745, Committee on 
Finance, U. S. Senate, on H. R. 6811, which became the act of August 
8, 1946. Thus, since officers and enlisted men within the purview of 
the 1939 act, as amended, were not subject to the provisions of para- 
graph VI (B) of the regulation in effect prior to the enactment of the 
act of August 8, 1946, and as such act superseded prior regulations in 
the matter, it would appear that, insofar as concerns section 4 of the 
act of July 19, 1939, as amended, the effect of the repeal of such prior 
regulation and enactment of liberalized provisions respecting reduc- 
tion of pension, compensation or retirement pay was to amend section 
4 of the act of 1939, as amended, so as to subject retired personnel 
within the provision of that act to the substitute provisions of section 
1 (A) of the act of August 8, 1946. That is to say, section 4 of the 
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act of July 19, 1939, as amended, is to be viewed as though that part of 
section 4 of the act, as amended, subjecting personnel within its pro- 
visions “to those provisions of paragraph VI (A) of Veterans Regu- 
lation Numbered 6 (c),” had been amended so as to subject such per- 
sonnel “to those provisions of section 1 (A) of the act of August 
8, 1946.” 

Such view of the matter not only is in consonance with the prior 
congressional policy of subjecting such retired personnel to the same 
conditions imposed upon other veterans receiving hospitalization or 
domiciliary care at Veterans’ Administration facilities but also is 
in consonance with the apparent congressional view that such retired 
personnel of the Navy were within the purview of certain provisions 
of section 1 of the 1946 act, as evidenced by the fact that veterans of 
the “Regular Establishment” were included in the estimated cost of 
section 1 of the 1946 act. See report No. 1745, Committee on Finance, 
U.S. Senate, page 10. However, prior to the act of August 8, 1946, 
retired personnel of the Navy, otherwise within the act of July 19, 
1939, as amended, were not within the provisions of paragraph VI 
(B) of Veterans Regulation numbered 6 (a), as amended, respecting 
total suspension of retired pay of incompetent veterans when their 
estate equals or exceeds $1,500, and I find nothing in the act of August 
8, 1946, or its legislative history, which indicates that the substitute 
provisions of section 1 (B) of the 1946 act were intended to be broad- 
ened so as to include classes of retired officers and enlisted men not 
theretofore within the provisions of paragraph VI (B) of the prior 
regulation. Accordingly, it is concluded that retired personnel of the 
Navy otherwise within the provisions of section 4 of the act of July 
19, 1939, as amended, are subject to the provisions of section 1 (A) 
of the act of August 8, 1946, but are not subject to the provisions of 
1 (B) of the said act. 


(B-75684) 


SET-OFF—RETIREMENT FUND CREDITS—BONDED INDEBTEDNESS 


In connection with an indebtedness due the Government arising from a loss 
covered by an employee’s bond, the loss should be reported to the Civil 
Service Commission for set-off against the amount to the employee's credit 
in the Retirement and Disability Fund without awaiting final adjudication of 
the Government’s claim against the surety under the bond, so that if set-off 
is actually accomplished from immediately available funds to the credit of 
the employee, the subsequent collection from the surety properly would be 
reducible in the amount so recovered. 
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Comptroller General Warren to the Postmaster General, May 18, 1948: 


Consideration has been given your letter of April 21, 1948 (Refer- 
ence 3), as follows: 

Your attention is invited to Chapter R5, page 71, of the Federal Personnel 
Manual, edition dated March 8, 1948, which reads as follows: 

“All agency requests for set-off shall be on CSC Form 3037, and shall be sub- 
mitted in duplicate to the Civil Service Commission. Each report must include 
a certificate by an administrative officer of the agency that a valid indebtedness 
to the United States exists in the exact amount reported, and that all other means 
of recovery have been exhausted by the administrative office.” 

The Form 30387, entitled “Request for Recovery of Debt Due the United States,” 
also has a space for certification that the debt is property due the United States, 


which certification includes the phrase “and that all other means of recovery 
have been exhausted.” 


Practically all former postal employees were bonded while in the postal 
service. I would appreciate your advising whether our interpretation of the 
language quoted is correct in that it would be necessary to make demand upon 
the surety and, if necessary, to bring suit against the surety and the principal 
before the certification required on the Form 3037 could be properly made and 
claim for set-off filed. 

It is well settled that “It is legal and proper for the Government, 
through administrative offices, to first apply all available assets in its 
possession, including both unpaid salary and amount in the retirement 
fund, belonging to a defaulting officer or employee, toward liquidation 
of the indebtedness, before resorting to its remedy under the bond 
of the officer or employee”—quoting from the syllabus of 7 Comp. Gen. 
305. See, also, United States v. United States Fidelity and Guaranty 
Co., 35 F. Supp. 959. 

Accordingly, in order that the interests of the United States may be 
fully protected, an indebtedness due the Government arising from a 
loss covered by the employees’ bond should be reported to the Civil 
Service Commission for set-off against the Retirement and Disability 
Fund without awaiting final adjudication of the Government’s claim 
against the surety. Thus, if the amount to the employee’s credit in 
the Retirement Fund is immediately available for set-off, and if set-off 
actually is accomplished by the Civil Service Commission, subsequent 
collection from the surety under the bond properly would be reducible 
in the amount so recovered. In other words, the two remedies avail- 
able to the Government in such cases should be exercised concurrently 
and the liability of the surety in any event is the unrecovered portion 
of the Government’s loss at the time of final settlement under the bond. 
Your submission is answered accordingly. 
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(B-71972) 


PAY—RETIRED—ACTIVE DUTY SUBSEQUENT TO RETIREMENT 
EFFECT 


An Army officer who, at the time of retirement under section 5 of the act of 
July 31, 1935, had completed the 29 years’ service specifically fixed there- 
under as the maximum service which could be credited in determining the 
percentage rate for retired pay purposes is not entitled, because of active 
duty after retirement, to have his percentage rate increased to the maximum 
stipulated in section 15 of the Pay Readjustment Act of 1942—the purpose 
of such maximum being to permit retired officers to attain that rate by 
active duty after retirement where it could have been attained by additional 
service prior to retirement under the statute authorizing their retirement. 

An Army officer retired pursuant to the provisions of section 5 of the act of 
July 31, 1935, with over 27 years’ service and who was recalled to active 
duty se that he has now completed more than 30 years’ active service is 
entitled, under section 15 of the Pay Readjustment Act of 1942, to have 
his retired pay computed at 72% percent (the maximum limit which could 
be attained under the 1935 act) of the active-duty pay as an officer with 
over 30 years’ service. 


Assistant Comptroller General Yates to Col. Carl Witcher, U. S. Army, May 
19, 1948: 

There has been received by endorsement dated December 9, 1947, 
of the Chief of Finance, Department of the Army, your letter of 
October 31, 1947, wherein you request decision as to whether payment 
is authorized on a voucher, transmitted therewith, in favor of Lieu- 
tenant Colonel William E. R. Covell, U. S. Army, Retired, in the 
amount of $1,545.42 representing the difference between retired pay 
computed on the basis of 7214 per centum of the active duty pay of a 
lieutenant colonel with over 27 years’ service, and retired pay com- 
puted on the basis of 75 per centum of the active duty pay of a lieu- 
tenant colonel with over 30 years’ service, during the period February 
1, 1946, to October 31, 1947. 

It appears that the officer was appointed a cadet at the United States 
Military Academy on June 14, 1911, and upon graduation he was 
appointed a second lieutenant June 12, 1915, and that he served con- 
tinuously in the Army in various commissioned ranks until May 31, 
1940, when he was placed upon the retired list, upon his own applica- 
tion, pursuant to the provisions of section 5 of the act of July 31, 
1935, after completing 28 years, 11 months and 17 days’ service. The 
said section 5, 49 Stat. 507, provided in part as follows: 

That any officer on the active list of the Regular Army or Philippine scouts 
who, on the effective date of this Act or at any time thereafter, shall have com- 
pleted not less than fifteen nor more than twenty-nine years’ service may upon 
his own application be retired, in the discretion of the President with annual 


pay equal to the product of 2% per centum of his active duty annual pay at 
the time of his retirement, multiplied by a number equal to the years of his 
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active service not in excess of twenty-nine years: Provided, That the number 
of years of service to be credited in computing the right to retirement and retire- 
ment pay under this section shall include all service now or hereafter credited 
for active duty pay purposes any fractional part of a year amounting to six 
months or more to be counted as a complete year * * & 

Section 5 of the said act was amended and reenacted as section 3 of 
the act of June 13, 1940, 54 Stat. 380, 10 U.S. C. 971b. 

It further appears that Colonel Covell served on active duty subse- 
quent to retirement during the period June 1, 1941, to January 31, 
1946, and that he now has completed in excess of 30 years’ active 
service. 

The correspondence attached to the voucher indicates that the officer 
is of the opinion that he is entitled to have his retired pay recomputed 
on the basis of 30 years’ service, that is, 75 per centum of the active 
duty pay of a lieutenant colonel with 30 years’ service, under the pro- 
visions of the first paragraph of section 15 of the Pay Readjustment 
Act of 1942, 56 Stat. 367, which reads in part as follows: 

On and after the effective date of this Act, retired officers, warrant officers, 
nurses, enlisted men, and members of the Fleet Reserve and Fleet Marine Corps 
Reserve shall have their retired pay, retainer pay, or equivalent pay, computed 
as now authorized by law on the basis of pay provided in this Act, which pay 
shall include increases for all active duty performed since retirement or transfer 
to the Fleet Reserve or Fleet Marine Corps Reserve in the computation of their 
longevity pay and pay periods * * *. 

Doubt as to whether payment on the voucher is authorized arises by 
reason of decision dated December 22, 1943, B-38343, to you, wherein 
there was considered the correct rate of retired pay authorized to be 
paid Colonel Charles S. Buck, who was retired in 1939 pursuant to the 
provisions of section 5 of the said act of July 31, 1935, after completing 
21 years’ commissioned service in the National Guard (Federal) and 
Regular Army, and over 9 years’ commissioned service in the National 
Guard (non-Federal). In that case, as here, the officer claimed the 
difference between retired pay of 7214 per centum of the active duty 
pay of a colonel with 27 years’ service and retired pay of 75 per centum 
of the active duty pay of a colonel with 30 years’ service. That claim 
was on the basis that under section 1 of the act of December 2, 1942, 
56 Stat. 1037, amending section 1 of the Pay Readjustment Act of 
1942, 56 Stat. 359, all officers are entitled to be credited with full time 
for all periods during which they hold commissions in the National 
Guard (non-Federal), rather than 75 per centum of such time as 
theretofore authorized by law and, on such basis, it was contended 
that he had completed in excess of 30 years’ creditable service for 
retired pay purposes under section 5 of the act of J uly 31,1935. How- 
ever, in said decision of December 22, 1943, it was concluded that— 


Section 15 of the act of June 16, 1942, provides that the pay of retired personnel 
shall be computed “as now authorized by law on the basis of pay provided in this 
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Act.” Section 5 of the act of July 31, 1935, supra, under which Colonel Buck was 
retired, is by its own terms applicable only to officers with not more than 29 years’ 
service. The maximum retired pay contemplated by said section is 29 times 244 
per centum of active duty pay computed on 29 years’ service. The officer has 
already been paid on that basis. Accordingly, the additional service credit 
authorized by the act of December 2, 1942, in otherwise proper cases does not 
affect his retirement or retired pay. * * * 

The service considered in that case was service prior to retirement 
which would have precluded Colonel Buck’s retirement under the limi- 
tations contained in the said 1935 act, if such service had been credit- 
able when he retired in 1939 with the maximum service which could be 
credited under that act. Cf. 26 Comp. Gen. 473. In the present case, 
however, the service involved is active duty subsequent to retirement 
which could not have entered into account at the time of retirement 
and which the first paragraph of section 15 of the Pay Readjustment 
Act of 1942, supra, expressly requires be credited in computing “lon- 
gevity pay and pay periods” to increase the retired pay of retired 
officers. That is, the increase in the present case is authorized for 
active duty after retirement, whereas, in Colonel Buck’s case, there 
was no active duty after retirement and he was already credited with 
the maximum service which the 1935 act permitted to be credited at the 
time of retirement. 

It appears in the present case that the officer has performed suf- 
ficient active duty subsequent to retirement, in addition to the service 
creditable at the time of retirement, to entitle him to credit for over 


30 years’ service in the computation of his longevity pay and period 
pay under the first paragraph of section 15 of the Pay Readjustment 
Act of 1942. Cf. 21 Comp. Gen. 301. The proposed computation at 
the rate of 75 per cent of the active duty pay, as so increased for lon- 
gevity and period pay, depends, however, on the second paragraph of 
the said section 15, which provides as follows: 


In the computation of the retired pay of officers heretofore or hereafter retired 
with pay at the rate of 2%, 3, or 4 per centum of the active duty pay received 
by them at the time of retirement multiplied by the number of years of service 
for which entitled to credit in the computation of their pay on the active list, not 
to exceed a total of 75 per centum of said active duty pay, active duty performed 
by such retired officers subsequent to the date of their retirement shall be counted 
for the purpose of computing percentage rates and increases with respect to their 
retired pay. * * * 

When Colonel Covell retired in 1940 he had already completed the 
maximum of 29 years’ service which the act of July 31, 1935, supra, 
specifically fixes as a limit in determining the percentage rate to be 
used in computing the retired pay of officers retired under that act. 
It does not appear that the Congress intended the words “not to exceed 
a total of 75 per centum” in the second paragraph of section 15 of the 
1942 act to expand the limitation of 29 years (or 7214 per centum) 


specifically fixed by the 1935 act for officers retired under the particu- 








| 
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lar conditions set forth therein. The apparent purpose of the 75 per 
cent maximum referred to in the 1942 act is to permit retired officers 
to attain that rate by active duty after retirement where it could have 
been attained by additional service prior to retirement under the con- 
ditions of the statute authorizing their retirement and not to permit 
an increase in the percentage rate above the specific maximum which 
an officer could have attained in any event under his retirement stat- 
ute by additional service prior to retirement. Cf.27 Comp. Gen, 322. 

Since the voucher submitted is computed at the 75 per centum rate, 
payment thereon is not authorized and it will be retained in this Office. 
Credit will be allowed, however, on the basis of the facts submitted for 
payments otherwise correct of retired pay to the officer computed at 
72% per centum of the active duty pay of a lieutenant colonel with 
over 30 years’ service. 


(B-76122) 


APPROPRIATIONS—BURIAL EXPENSES—AVAILABILITY FOR UPKEEP 
AND PERPETUAL CARE OF GRAVES 


In the absence of specific authorization by the Congress, funds appropriated 
to the Public Health Service by the Labor-Federal Security Appropriation 
Act, 1948, for “reasonable burial expenses” of patients dying while under- 
going hospitalization furnished by the Service may not be regarded as avail- 
able for the upkeep of grave sites and for the perpetual care of graves. 


Comptroller General Warren to the Federal Security Administrator, May 19, 
1948: 

Reference is made to your letter dated May 5, 1948, in which you 
request to be advised as to whether funds made available to the Public 
Health Service by the Labor-Federal Security Appropriation Act, 
1948, Public Law 165, 80th Congress, 61 Stat. 268, to pay for the 
“expenses of preparing and transporting remains, or reasonable burial 
expenses, for any patient dying in a hospital,” may be employed for 
the upkeep of grave sites and to provide for perpetual care of graves 
pursuant to annual contracts to be entered into on a lump-sum basis. 

In certain instances the Congress has specifically authorized the 
expenditure of funds for the upkeep or perpetual care of grave sites. 
Thus, the act of April 20, 1940, 54 Stat. 144, authorizes appropriations 
to be made for the funeral expenses of personnel of the Navy and Ma- 
rine Corps, certain civilian employees of the Navy, pensioners and 
destitute patients who die in naval hospitals. Section 2 of said act, 
54 Stat. 145, defines “funeral expenses” as including certain items of 
expense, but section 6, 54 Stat. 145, makes specific and separate pro- 
vision for the purchase and care of cemetery lots and for the care of 
graves of deceased personnel of the Navy and Marine Corps outside 
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the continental limits of the United States. There is noted in particu- 
lar the provision of said act to the effect that, for pensioners and des- 
titute patients, only the expenses of preparation for burial and inter- 
ment shall be allowed. However, it is significant that, in this instance 
at least, the Congress did not consider authority for the upkeep and 
care of graves as necessarily included in “reasonable burial expenses.” 

On the other hand, there are decisions of State courts to the effect 
that reasonable expenditures for the perpetual care of a burial plot 
constitute payments for “funeral expenses.” Jn re Cohen’s Estate, 
269 N. Y. S. 551; Jn re Voelker’s Estate, 285 N. Y.S. 519; In re Gil- 
christ’s Estate, 128 A. 876; Chase v. Martin, 183 A. 726. However, 
these cases involved the construction of the term “funeral expenses” 
as contained in certain exemption provisions of tax statutes, and the 
principles controlling the conclusions therein are not necessarily for 
application in the instant case. The intended scope of the term would 
depend to some extent upon the nature of the statute in which it 
appears. ; 

Here, the question arises in connection with a provision appearing 
in annual appropriations, and apparently said provision has not 
heretofore been construed as covering the expense of perpetual care 
of graves. At any rate, it is evident from your letter that for a period 
of years no funds have been expended for that purpose. Under such 
circumstances, I deem the matter sufficiently doubtful to warrant spe- 
cific authorization by the Congress for expenditures of the nature 
described. 


(B-61716) 


AVIATION RESERVE OFFICERS’ LUMP-SUM PAYMENT BASED ON 
CORRECTED RECORDS 


The correction of a Naval Reserve aviation officer’s record, pursuant to section 
207 of the Legislative Reorganization Act of 1946, to show that his transfer 
to the grade of aviation cadet had been made on August 7, 1942, the date 
of the Bureau of Naval Personnel dispatch directing such transfer—when 
in fact he had not been transferred until September 9, 1942—does not au- 
thorize the payment of the lump sum under section 12 of the Naval Aviation 
Cadet Act of 1942, the pertinent provisions of which were suspended by Ex- 
ecutive Order No. 9268 as to officers formerly transferred to the grade of avia- 
tion cadet subsequent to September 3, 1942. 


Assistant Comptroller General Yates to the Secretary of the Navy, May 20, 
1948: 


Reference is made to your letter of February 27, 1948, forwarding 
for consideration a letter dated January 7, 1948, from the Chief, Bu- 
reau of Supplies and Accounts, relative to a correction of the records 


7968024847 
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in the case of Lieutenant (jg) Herbert D. Collyer, United States Naval 
Reserve. The circumstances are stated in your letter as follows: 


In your decision to the Secretary of the Navy of February 10, 1947 (26 C. G. 
569), it was held that Lieutenant (junior grade) Collyer was excluded from the 
benefits provided by section 12 of the Naval Aviation Cadet Act of 1942 (56 Stat. 
737, 34 U. &. C., Supp. V, 850), and that he was not, therefore, entitled to the 
lump sum payment authorized by said act. 

As stated in the enclosure, the Board for the Correction of Naval Records, 
pursuant to section 207 of the Act approved August 2, 1946 (60 Stat. 812, 837), 
on November 18, 1947, submitted the following decision to the Secretary of the 
Navy for his approval: 

“It is the decision of this board that Herbert David Collyer’s enlisted record be 
corrected to show by an entry on page 9 thereof, that he was transferred to the 
rating of Aviation Cadet on 7 August 1942 as directed by the Bureau of Naval 
Personnel despatch of that date.” 

This decision was reviewed and approved by the Secretary of the Navy on 
November 18, 1947, and effectuated on December 8, 1947, by changing Lieutenant 
(junior grade) Collyer’s enlisted record in accordance therewith. 


In view of the approved action of the Board for the Correction 
of Naval Records, you request a decision as to whether Lieutenant 
Collyer is now entitled to a lump-sum payment under section 12 of the 
Naval Aviation Cadet Act of 1942, notwithstanding the decision of 
this Office to the contrary prior to such correction of the records. 

The said section 12 of the Naval Aviation Cadet Act of August 4, 
1942, 56 Stat. 738, provides: 


When officers commissioned pursuant to this Act or to the Naval Aviation 
Reserve Act of 1939 (53 Stat. 819) are released from active duty that has been 
continuous for one or more years, they, or in the event of the death of such 
officers after continuous active duty for one or more years, the beneficiaries 
specially designated in the manner prescribed by the Secretary of the Navy, 
shall be paid a lump sum of $500 for each complete year of continuous com- 
missioned active service, and in the event of their death not the result of their 
own misconduct, or if released from active duty otherwise than upon their own 
request or as a result of disciplinary action, this lump sum payment shall be 
prorated for fractional parts of each year of such service: Provided, That the 
lump sum payments authorized herein shall accrue for not more than seven 
years and shall be in addition to any pay, alowance, compensation, or benefits 
which they may otherwise be entitled to receive: Provided further, That the 
provisions of this section, except those of the first proviso thereof, may be 
suspended during war or national emergency when the President shall so direct, 
as to all officers who were formerly enlisted in the grade of aviation cadet 
or transferred to that enlisted grade more than thirty days after the date of 
approval of this Act. 


Executive Order 9268, November 9, 1942, provides: 


By virtue of the authority vested in me by the Naval Aviation Cadet Act of 
1942, approved August 4, 1942 (Public Law 698—77th Congress), the provisions 
of section 12 of said act, except those of the first proviso thereof, are hereby 
suspended during the present war as to all officers who were formerly enlisted 
in the grade of aviation cadet or transferred to that enlisted grade subsequent 
to September 3, 1942. = 


In the decision of February 10, 1947, 26 Comp. Gen. 569, cited by 
you, it was held, quoting the syllabus, that: 


A Naval Reserve aviation officer who had not actually been promoted from 
Seaman, second class, V-5, USNR, to aviation cadet until after September 3, 1942, 
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although commanding officers had been directed to make such promotions upon 
enactment of the Naval Aviation Cadet Act of August 4, 1942, may not be re- 
garded as having been promoted prior to September 4, 1942, so as to be entitled 
to the lump-sum payment authorized by section 12 of said act, the pertinent 
provisions of which were suspended by Executive Order No. 9268 as to officers 
transferred to the grade of aviation cadet more than 30 days after the approval 
of the act. 


Section 207 of the Legislative Reorganization Act of 1946, ap- 
proved August 2, 1946, 60 Stat. 837, provides: 


The Secretary of War, the Secretary of the Navy, and the Secretary of the 
Treasury with respect to the Coast Guard, respectively, under procedures set up 
by them, and acting through boards of civilian officers or employees of their 
respective departments, are authorized to correct any military or naval record 
where in their judgment such action is necessary to correct an error or to remove 
an injustice. 

The question thus presented is whether Mr. Collyer, who is not 
entitled to a lump sum on the actual facts in his case (having been 
transferred to the grade of aviation cadet subsequent to September 3, 
1942), may be entitled to such lump sum on the basis that his records 
have been “corrected” to show such transfer as of August 7, 1942. 

Immediately following your submission in the present case the 
Secretary of the Army submitted for decision various questions involv- 
ing the possible extent and propriety of making payments from public 
funds incident to the correction of records under the said section 
207 of the act of August 2, 1946. In decision dated May 4, 1948, 
B-74279, 27 Comp. Gen. 665, copy herewith, after careful consideration 
of the scope and purpose of section 207, read in conjunction with 
section 131 of the same act, 60 Stat. 831, this Office was constrained 
to hold that neither section 207 nor other legislation vests in the heads 
of the specified departments or in this Office any authority to order 
or direct the allowance or payment of any claim for money, or to use 
appropriated funds to pay any claim for money, based on corrections 
made in the military or naval records of an individual under the 
authority of that section. In view of the conclusions reached in that 
decision, I have to advise that the change in Mr. Collyer’s records to 
show that he was transferred to the grade of aviation cadet on August 
7, 1942—when in fact he was not so transferred until September 9, 
1942—does not have the legal effect of authorizing the payment to 
him of a lump sum under section 12 of the Naval Aviation Cadet Act 
of 1942. It follows that the question presented must be answered in 
the negative. 


(B~75195) 
BURIAL EXPENSES—FISCAL YEAR APPROPRIATION CHARGEABLE 


Burial expenses of certain military and civilian personnel of the Department 
of the Army incurred under Government contract, as authorized by 5 U. S. 
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Code 108a and 10 U. S. Code 916-916d, are chargeable to the appropriation 
current at the time the contract obligation arose, regardless of the date 
of death; but, where allowable burial services are secured by relatives 
or others not connected with the Government, the appropriation current 
at the time the amount of the claim is administratively recommended for 
payment may be charged with such expenses as are finally allowed, regard- 
less of the date of death or of the certificate of settlement of this Office. 


Comptroller General Warren to the Secretary of the Army, May 20, 1948: 

Reference is made to letter dated April 5, 1948, File FINDT 
112.1/60143 General, from the Assistant Chief of Finance, relative 
to the reported practice of the Claims Division, General Accounting 
Office, in charging burial expenses to the appropriation current at 
time of settlement by this Office rather than to that certified by the 
Finance Service of your Department, which is said to be based on 
the appropriation current at time of death. 

It is stated that the practice is one of long standing and is not 
based on any known decision of this Office; that this Office requires 
a certification as to the fund chargeable with the amount of an ap- 
proved claim and funds must necessarily be obligated at the time 
the claims are approved to insure their availability for payment of 
the certificate; that the action taken by the Claims Division does 
not provide for the orderly liquidation of these obligations and creates 
an over-liquidation in current year appropriations; that continuation 
of the practice would require the promulgation of operational pro- 
cedures contrary to existing methods of handling all other claims 
presented for settlement and involve difficult adjustments of these 
transactions on the books of the certifying agencies and in reports 
of the Accounting Division of the office of the Chief of Finance. 
Accordingly, the Assistant Chief of Finance requests that the Claims 
Division be authorized to charge such expenses allowed by certificates 
of settlement to the appropriations as certified by the Department of 
the Army. 

Payments of burial expenses of certain military and civilian per- 
sonnel of the Department of the Army in which the Department of 
the Army is primarily involved are authorized by numerous statutes 
cited in paragraph 1, Army Regulation 30-1830. They may involve 
the reinterment of former Civil or Revolutionary War soldiers in 
permanent Army posts or national cemeteries from abandoned posts 
or graves in abandoned cemeteries or the segregation of bodies in 
permanent American cemeteries in Great Britain and France (10 
U. S. C. 916c), the return to this country of deceased personnel of 
World War II (act, August 5, 1947, 61 Stat. 779), or the burial of 
currently deceased personnel whose burial expenses are authorized 
to be paid pursuant to 10 U. S. C. 916b, 10 U. S. C. 455d, 32 U.S. C. 
164c, 5 U. S. C. 108a, and similar statutes. While it is not clear from 
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the submission of the Assistant Chief of Finance what particular 
circumstances were contemplated thereby, it is assumed for the pur- 
pose of this reply that it refers to claims for payment of burial ex- 
penses or reimbursement of such .expenses for which the annual ap- 
propriations for the Department of the Army for several years 
past have included amounts under the title “Quartermaster Service,” 
in language substantially similar to that contained in the Military 
Appropriation Act of 1948, 61 Stat. 551, 557, which is as follows: 

* * * for burial of the dead as authorized by Acts of May 17, 1938 (10 
U. 8S. C. 916-916d), and July 8, 1940 (5 U. S. C. 108a), including remains of 
personnel of the Army of the United States who die while on active duty, in- 
cluding travel allowances of attendants accompanying remains, communication 


service, transportation of remains, and acquisition by least or otherwise of tem- 
porary burial sites * * *; 


Title 10, United States Code, section 916, provides as follows: 


There is authorized to be appropriated from time to time such sums as may 
be necessary for funeral expenses of the persons designated in sections 916a—916d 
of this title, to be expended under regulations as the Secretary of War may 
prescribe. 

Section 916c of the said title authorizes to be appropriated from 
time to time sums necessary for burial of military prisoners who die 
at military posts, prisoners of war, and interned alien enemies of the 
United States; for removal of remains from abandoned posts to 
permanent military posts or national cemeteries and of the remains of 
Federal soldiers, sailors and marines interred in fields or abandoned 
graves and for expenses of segregation of bodies in permanent Amer- 
ican cemeteries in Great Britain and France. Section 916d of the said 
title authorizes reimbursement of individuals of amounts allowed by 
the Government for such services but provides that no reimbursement 
will be made of expenses incurred prior to the enactment of sections 
916-916d of the title which would not have been a proper charge 
against the Government prior to the date of approval thereof. 

Title 5, U. S. C. 103a, authorizes—in cases of officers or employees 
who die in the United States in a travel status away from their posts 
of duty or in a territory or possession of the United States or in a 
foreign country or in transit thereto or therefrom—the heads of de- 
partments under regulations to be prescribed by the President to pay 
the expenses of preparation and transporting the remains of said em- 
ployees to their homes or official stations or to such other places as the 
head of the department concerned shall determine to be the appro- 
priate place of interment. Such section provides further that except 
as otherwise provided by law such expenses shall be paid from the 
appropriation available for the activity in which the employee was 


engaged. 
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Section 13 of Executive Order 8557, September 30, 1940, issued pur- 
suant to the act of July 8, 1940, 5 U. S. C. 103a, reads as follows: 

The head of the department concerned may pay the expenses allowable under 
these regulations either directly to the persons performing the prescribed services 
or by reimbursement to any person who has made original payment of such 
expenses, 

Section 16 of that Executive order provides for use of a Government 
bill of lading whenever possible where shipment of the remains is 
made by express. 

Paragraph 4, Army Regulation 30-1830, which sets forth the regu- 
lations of the War Department under 10 U. S. C. 916 and related 
legislation, provides generally that burial services may be obtained 
directly by Government contract or that arrangements may be made 
by relatives and others where no military authorities are handling 
the case. In the latter situation payments to the undertaker or re- 
imbursement to the relatives are provided for, based upon what the 
Government allows for such services after receipt of the itemized 
invoice and claim. Upon such determination being made, it is pro- 
vided therein that the claim will be forwarded to the General Ac- 
counting Office for settlement. 

It is apparent from the above that under both statutory provisions, 
services may be procured by Government contract, either formal or 
informal, and by relatives of the decedent or others not connected 
with the Government. As to expenses incurred under Government 
contract either formal or informal, the rule is well established that 
in the absence of specific statute to the contrary the amounts due are 
chargeable to the fiscal year appropriation current at the time the 
legal obligation arose, that is, the fiscal year in which a valid contract 
or agreement as to the particular service was entered into. 24 Comp. 
Gen. 195, 23 id. 370, 18 id. 363, 17 id. 664. In such cases, regardless 
of the date of death, the date the contract obligation arose is control- 
ling as to the fiscal year appropriation chargeable. 

As to cases where the services for which amounts are allowable are 
secured by relatives of the decedent or others not connected with the 
Government, it appears that the action of the head of the department 
or his delegate under 5 U.S. C. 103, and of the Quartermaster General 
or his designee under 10 U. S. C. 916-916d, is prerequisite to settle- 
ment by the Claims Division of the General Accounting Office. Hence, 
actually it is the action of the department in recommending the amount 
to be paid, rather than that of the General Accounting Office in certi- 
fying the amount for payments which obligates the fund. Accord- 
ingly, as to such cases, the fiscal year appropriation current at the time 
of approval by the War Department may be charged with such ex- 
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penses as are finally allowed regardless of the date of death or of the 
certificate of settlement of the General Accounting Office. 

This procedure, it is believed, should largely obviate the objection- 
able features of the present practice and the Claims Division here- 
after will process claims in accordance with the foregoing. 


(B-75530) 
INTEREST—ADVANCES TO COLORADO RIVER DAM FUND 


In the computation and collection of interest charges on Treasury advances to 
the Colorado River Dam Fund made pursuant to the Boulder Canyon Project 
Act, which act requires the capitalization of deferred interest earnings and 
therefore contemplates financing through an account showing a single out- 
standing amount, the “United States Rule” of applying repayments first to 
the liquidation of interest and then to the discharge of the principal would 
not be applicable, and should not be used in place of the present Treasury 
method of applying repayments to the reduction of the outstanding balance 
that includes the capitalized interest. 


Comptroller General Warren to the Secretary of the Treasury, May 20, 1948: 

Reference is made to a letter of April 14, 1948, from the Fiscal 
Assistant Secretary, concerning the correct method of computing and 
collecting interest charges on advances made by the Treasury Depart- 
ment to the Colorado River Dam Fund, created by section 2 (a) of the 
Boulder Canyon Project Act, 45 Stat. 1057. 

It is stated in the letter that, pursuant to the authority of said act, 
advances have been made to the fund beginning with the fiscal year 
1933 and that the first repayment to apply on interest due was made 
during the fiscal year 1938, while the first repayment to be applied 
on principal was made during the fiscal year 1945. It is stated further 
therein as follows: 


Interest at the rate of 3 per centum per annum has been (1) charged on 
advances to the fund, (2) charged on the amount outstanding at the end of each 
operating year (including accrued and unpaid interest), and (3) credited on 
repayments made to the Treasury during the year. 

Since repayments in excess of interest requirements are now being made to the 
Treasury, your decision is requested as to whether or not the method which was 
used in computing interest due on the fund should be continued, or would it be 
more appropriate if (1) payments during the year would first be applied against 
accrued interest before any deductions would be made from the principal (United 
States Rule, modified to the extent of computing interest on a compounded basis 
as required by the aforementioned law); (2) payments which do not equal the 
accrued interest would leave the principal undiminished until other payments are 
made which are sufficient to cover all interest accrued during the year; and (3) 
any excess remaining after the payments exceed the accrued interest would be 
applied to the principal. 

A retroactive application of the United States Rule in this case will result in an 
additional interest charge of $272,432.23. Accordingly, if it is determined that 
the application of the United States Rule should be adopted in computing such 
interest, your decision is requested also as to whether or not adjustments should 
be made retroactively to the beginning of the account to conform to this rule, or 
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whether or not this rule should be applied only to current interest computations 
on the fund. 


The Boulder Canyon Project Act, 45 Stat. 1057, 1058, provides, 
insofar as is here pertinent, that : 


Sec. 2. (a) There is hereby established a special fund, to be known as the 
“Colorado River Dam fund” * 

(b) The Secretary of the ieshcieen is authorized to advance to the fund, from 
time to time and within the appropriations therefor, such amounts as the 
Secretary of the Interior deems necessary for carrying out the provisions of this 
Act, except that the aggregate amount of such advances shall not exceed the sum 
of $165,000,000. * * Interest at the rate of 4 per centum per annum accruing 
during the year upon the amounts so advanced and remaining unpaid shall be paid 
annually out of the fund, except as herein otherwise provided. 














* * * . * * 


(dad) The Secretary of the Treasury shall charge the fund as of June 30 in each 
year with such amount as may be necessary for the payment of interest on ad- 
vances made under subdivision (b) at the rate of 4 per centum per annum accrued 
during the year upon the amounts so advanced and remaining unpaid, except 
that if the fund is insufficient to meet the payment of interest the Secretary of 
the Treasury may, in his discretion, defer any part of such payment, and the 
amount so deferred shall bear interest at the rate of 4 per centum per annum 
until paid. 
































Section 6 of the Boulder Canyon Project Adjustment Act, 54 Stat. 
777, provides as follows: 


Whenever by the terms of the Project Act or this Act payment of interest is 
provided for, and whenever interest shall enter into any computation thereunder, 
such interest shall be computed at the rate of 3 per centum per annum 


compounded annually. 

Such provisions require that interest at the rate of 3 per centum per 
annum be charged on (1) outstanding advances and (2) annually 
accrued interest the payment of which has been deferred. Hence, 
there is no question but that, for interest computation purposes, it was 
intended to capitalize deferred interest earnings in the same manner 
as original advances. 

In other words, viewed as a whole, the legislation contemplates 
financing the Colorado River Dam Fund through a single account in 
which the Government’s investment, including accrued deferred in- 
terest charges, is capitalized and shown as a single outstanding 
amount. 

It appears from Exhibit A, attached to the aforesaid letter that 
under method used by the Treasury Department beginning with the 
fiscal year 1988—when the initial repayments were made—amounts 
repaid during a project year (June 1 to May 31) were credited at the 
end of said year in their entirety to the reduction of the outstanding 
balance in the account including accrued and deferred interest. Also, 
there was allowed as a credit in the account an amount representing 
interest at. 3 percent per annum on the repayments from the dates 
on which they were received until the end of the project year. Thus, 
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at the close of the project year ending May 31, 1937, there was an 
outstanding balance of advances and accrued interest totaling 
$87,834,205.50. During the ensuing project year additional advances 
totaling $5,685,000 were made to the fund. Interest accruing on the 
said additional advances from the dates on which made totaled 
$88,848.90, and the interest which accrued during the year on the out- 
standing balance of $87,834,205.50 was $2,635,026.17. Therefore, the 
new outstanding balance at the end of the said project year was 
$96,243,080.57. However, during the course of the project year repay- 
ments totaling $1,100,000 were made to the Treasury and the entire 
amount thereof, together with the sum of $30,221.91, as interest on the 
repayments from the dates on which made to the end of the project 
year, were allowed as credits, resulting in a net outstanding balance of 
$95,112,858.66 as of May 31, 1938. 

As appears from the above-quoted portion of the letter of April 14, 
a question has arisen in the Treasury Department as to whether the 
repayments should have been applied first to liquidate the interest 
which had accrued on the outstanding balance from the beginning of 
the operating year to the dates of the repayments, and the balance 
of the repayments, if any, applied in reduction of the amount of the 
outstanding balance. This latter method is identified as the “United 
States Rule,” and, thereunder, partial payments on interest bearing 
accounts are first applied to discharge interest due. If a payment 
exceeds interest due, the excess of payment goes to discharge principal 
and interest is computed thereafter on the balance of principal. On 
the other hand, if the payment is less than the interest due, the excess 
of interest is not added to principal but interest is computed there- 
after on the former principal until the payments taken together exceed 
the interest due. Where interest is payable in periodic installments 
which themselves bear interest from maturity, partial payments are 
first applied to discharge interest accrued on interest, then to discharge 
interest on principal, and lastly to discharge principal itself. See 
47 C.J. S. 66. 

However, the said rule does not appear proper for application where, 
as here, the accrued interest, upon deferral, loses its identity as interest. 
Thus, in the present matter, since interest upon becoming due either 
is paid or, if deferred, is capitalized, there is no occasion to credit 
partial payments to interest or principal separately. Moreover, ap- 
plication of the rule and adjusting the account as each repayment is 
made within a project year would not appear to be in accordance with 
the provisions of sections 2 (b) and (d) of the act involved, quoted 
above, which contemplate a determination of accrued interest at the 
end of the year. 
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Accordingly, the method of computing interest and applying par- 
tial payments which has been used by the Treasury Department 
appears to be proper and to be in accordance with statutory direction 
and the adoption of a different method is not deemed to be necessary. 


(B-76253) 
BIDS—MISTAKES 


Where the invitation to bid warned bidders that the equipment was to be 

furnished in strict accordance with attached specifications, the error of the 
successful bidder in underestimating its bid price, allegedly due to the fact 
that specifications were not attached to the invitation, must be regarded as 
unilateral—not mutual—due solely to the bidder’s own negligence or over- 
sight and in nowise contributed to by the Government, and affords no basis 
for increasing the price specified in the bid which, having been accepted by 
the Government, consummated a valid and binding contract. 


Acting Comptroller General Fisher to the Chairman, National Advisory Com- 
mittee for Aeronautics, May 20, 1948: 

I have a letter dated May 6, 1948, with enclosures, from your Com- 
mittee, relative to an error alleged by the Continental Equipment 
Company, Tomlinson Steam Specialty Company, to have been made 
in its bid dated December 1, 1947, which was accepted by the Govern- 
ment December 12, 1947, thereby becoming contract No. NA3-494. 
You request a decision as to whether the contract price may be in- 
creased by the amount of $1,088, as requested by the contractor due to 
the alleged error in its bid. 

It appears that on November 20, 1947, your Committee’s laboratory 
at Cleveland, Ohio, advertised for bids, to be opened December 2, 
1947, for furnishing butterfly valves, lever operated, heavy duty, suit- 
able for throttling gases at 50 pounds per square inch pressure differ- 
ential and 1200 degrees Fahrenheit, in strict accordance with Specifi- 
cation No. C-569 dated November 12, 1947, quantities and types as 
listed on invitation C-569. As the bid of the Continental Equipment 
Company, Tomlinson Steam Specialty Company, was the only bid 
received under the invitation involved, award was made to that 
company. 

On January 29, 1948, in an effort to expedite delivery of the valves 
involved, the field procurement officer wrote to the Janette Manufac- 
turing Company, the contractor’s supplier of the speed reducer unit 
under item No. 4 of the contract, calling attention to that portion of 
the specification which required that each valve operating motor be 
supplied with explosion-proof reversing combination starter and fused 
disconnect switch and requesting information as to what gain in 
delivery time would result from the substitution of a certain switch 
in lieu thereof. On February 26, 1948, the contractor wrote to the 
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field procurement officer that the said letter of January 29, 1948, had 
brought to its attention an error in its bid, and alleged that at the 
time its bid was prepared neither it nor the supplier had a copy of the 
attached specification No. C-569, referred to in the invitation to bid, 
and requested an increase of $1,088 in the contract price. 

Further, it is stated that with respect to the contractor’s contention, 
it is the opinion of the technical staff of the Committee’s laboratory 
that while the information given on sheets 1 and 2 of invitation C—569 
was sufficiently complete to enable a contractor to submit a quotation 
without reference to the specification sheet, in doing so the bidder 
would be taking a considerable risk in view of the required electrical 
characteristics of the motor and any extra features outlined in the 
detailed specification sheet. Also, it is stated that while it is possible 
that, through error, no copy of the Specification No. C-569 was for- 
warded the contractor at the time of mailing the invitations to bid, 
there is no record maintained which would clearly establish that to be 
what actually happened in this instance. 

There can be-no doubt that the invitation to bid warned the bidders 
that the valves were to be furnished in strict accordance with the 
attached Specification No. C-569 and it is of little consequence 
whether the specifications were attached to the invitation to bid. It 
is clear that any error made by the company in its bid was due solely 
to its own negligence or oversight and was in no way induced or con- 
tributed to by the Government. Thus the error was unilateral—not 
mutual—and therefore does not entitle the contractor to relief. See 
Ogden & Dougherty v. United States, 102 C. Cls. 249, 259, and Salig- 
man, et al. v. United States, 56 F. Supp. 505, 507. 

The acceptance of the bid of the Continental Equipment Company, 
Tomlinson Steam Specialty Company, under the circumstances in- 
volved, consummated a valid and binding contract which fixed the 
rights and liabilities of the parties thereto. See United States v. 
Purcell Envelope Company, 249 U. 8. 3138; American Smelting and 
Refining Company v. United States, 259 U. S. 75; 20 Comp. Gen. 
652; and 26 Comp. Gen. 415. The right, which vested in the Govern- 
ment upon such acceptance, to have performance in strict accord with 
the terms of the accepted bid for the consideration named therein, can- 
not be given away or surrendered by any officer of the Government. 
See United States v. American Sales Corporation, 27 F. 2d 389, af- 
firmed 32 F. 2d 141, and certiorari denied 280 U. S. 574; Pacific Hard- 
ware and Steel Company v. United States, 49 C. Cls. 327, 385; and 
Bausch & Lomb Optical Company v. United States, 78 C. Cls., 584, 
607, certiorari denied 292 U. S. 645. 
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Accordingly, I find no legal basis for increasing the price for the 
valves as requested by the contractor. 
The papers are returned herewith. 


(B-75945) 
COMPENSATION—POSTAL SERVICE—PROMOTIONS—SERVICE CREDITS 


Principal review clerks at division headquarters of post office inspectors who 
transfer to other positions in the Postal Service, whether in the same or 
similar branch or whether the duties be similar or dissimilar, may not, 
upon restoration to their former positions, count service in such other po- 
sitions toward the minimum service requirements prescribed by section 15 
(e) of the Postal Service pay statute of July 6, 1945, for promotion to the 
two additional grades provided therein for review clerks who perform faith- 
ful and meritorious service. 21 Comp. Gen. 326, distinguished. 

The term “continuous active service” as used in the allowable service provisions 
of section 25 of the Postal Service pay statute of July 6, 1945, is to be re- 
garded as only requiring continuous employment in the Postal Service, so 
that principal review clerks at division headquarters of post office inspec- 
tors who transfer to other positions in the Service and subsequently retrans- 
fer to their original positions without a break in service may count their 
original period of employment toward promotion to the two additional 
grades provided in section 15 (e) of said statute for review clerks whose 
service is “faithful and meritorious.” 


Acting Comptroller General Fisher to the Postmaster General, May 21, 1948: 


Consideration has been given your letter of April 26, 1948 (refer- 
ence 3), as follows: 


A principal review clerk at division headquarters of post office inspectors, 
grade 4, $3,400 per annum, was appointed to the position of post office inspector 
on trial in grade 1, $3,600 per annum, effective June 30, 1947. He served in the 
capacity of trial inspector until March 1, 1948, when due to unsuccessful com- 
pletion of the designated trial period, he was restored to his former position as 
principal review clerk, grade 4, $3,400. Had this employee not received his ap- 
pointment as trial inspector, he would have completed 3 years in grade 4 and 
become eligible for promotion to grade 5, $3,500, on July 1, 1948. 

Appointments to the position of post office inspector are for a trial period of 
six months with possible extension of not to exceed six months additional and 
may be terminated within the trial period at the discretion of the Chief Inspector. 
Appointees are guaranteed, in case of failure to qualify, restoration to the posi- 
tion occupied at time of appointment, or a comparable position in the postal 
establishment, without loss of seniority, status or pay. In effect, an inspector 
receiving a trial appointment remains on detail from his previous position during 
his trial period (21 C. G. 326). 

In view of the foregoing, it is assumed that the employee in question will be 
eligible for promotion to grade 5, $3,500, on July 1, 1948. Is this assumption 
correct? To hold otherwise will, of course, result in penalizing this employee 
by reason of his acceptance of the trial appointment as inspector, which action 
‘was not contemplated by the Department at the time of his appointment. 

In the event, however, that the service as inspector cannot be included in com- 
puting the three year period required for promotion to grade 5, it is assumed that 
the two years of service in grade 4 prior to appointment as inspector may be 
counted. Is this correct? 

A further question arises. Could the restoration of the employee ‘to the posi- 
tion of principal review clerk on March -1, 1948. have been, made at grade 5, 
$3.500 or grade 6, $3,600, inasmuch as he was receiving a salary of $3,600 as 
post office inspector? Jf so, is it now permissible to place him in the higher 
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grade retroactively to March 1, 1948, in view of the administrative error in not 
doing so at the time of restoration. 


Section 15 (e) of the act of July 6, 1945, Public Law No, 134, 59 
Stat. 435, 450, divides principal review clerks at division headquarters 
of post-office inspectors into four regular grades and provides for au- 
tomatic promotion from one regular grade to the next higher grade 
“successively at the beginning of the quarter following one year’s 
satisfactory service in each grade” until the highest regular grade is 
reached. That same subsection provides that for such review clerks 
there shall be two additional grades, namely, grades 5 and 6, and 
“that such clerks who perform faithful and meritorious service shall 
be promoted to grade 5 after three years of such service in grade 4, 
and shall be promoted to grade 6 after five years of such service in 
grade 5.” (Italics supplied.) 

While it is realized that the result may operate to penalize the em- 
ployee by reason of his acceptance of the trial appointment as inspec- 
tor, this Office has no alternative but to conclude that the specific word- 
ing of the statute, above, is such as to preclude the counting of the 
period of service as post-office inspector in computing the three-year 
period required thereunder before a grade 4 principal review clerk 
may be promoted to grade 5 principal review clerk. That is to say, 
the entire period of creditable service must be in grade 4 as principal 
review clerk, and service in another position of the Postal Service 
whether in the same or a different branch thereof or whether the 
duties be similar or dissimilar, may not be counted for promotion 
purposes. See 7 Comp. Gen. 295; 26 id. 51; B-57938, July 13, 1946. 
The decision (21 Comp. Gen. 326) cited in the second paragraph of 
your letter relates to the within-grade promotion act of August 1, 
1941, and has no application to the automatic promotion provisions 
of the Postal Employees Pay Act of 1945. Accordingly, your first 
question is answered in the negative. 

Section 25 of the act of July 6, 1945, supra, 59 Stat. 461, provides: 

Allowable service under the provisions of this Act shall be only such continuous 
active service as has been rendered and shall not include previous periods or 
terms of employment: Provided, however, That in the case of employees who 
have been separated or shall hereafter be separated from the field service of the 
Post Office Department for military duty, the periods or terms of such service 
immediately preceding entry into the military service as well as the time engaged 
in military service shall be construed as allowable service and pro rata credit 


shall be given for the time engaged in military service for each year of such 
service. 


It is the view of this Office that in the absence of any express legis- 
lative intent to the contrary, the term “continuous active service” as 
used in the above-quoted section of the statute reasonably and properly 
may be construed as only requiring continuous employment in the 
Postal Service. It is not believed that the Congress intended by such 
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provision to destroy or take away an employee’s previously earned 
creditable period of postal service where he transfers to another posi- 
tion in such service and then retransfers to the original position with- 
out a break in service. While, as hereinbefore stated, the period of 
employment spent in the second position is not to be considered or 
allowed as creditable service, there is no sound legal basis for holding 
that the original period of postal employment as a principal review 
clerk is not to be counted towards promotion from grade 4 to grade 5 
principal review clerk, provided, of course, such service be “faithful 
and meritorious.” Yoursecond question is answered in the affirmative. 

With respect to your third question, it suffices to state that it is 
immaterial that the employee was receiving $3,600 as a post-office 
inspector as of March 1, 1948,,so far as it pertains to his right to ap- 
pointment by transfer to one of the two additional grades at the end 
of his period of service as a post-office inspector. As of March 1, 
1948, the employee had not performed the required three years of 
service in grade 4 nor had he performed any service ‘in grade 5. To 
hold that upon the basis of approximately eight months’ service as a 
post-office inspector at the rate of $3,600 an employee, who immediately 
prior thereto held the position of principal review clerk, grade 4, could 
acquire the right to appointment to grade 5 as principal review clerk, 
which position he could not have held in accordance with the advance- 
ment pian prescribed by the statute without performing three years 
of “faithful and meritorious service in grade 4,” obviously would be 
unreasonable and unfair to the other grade 4 principal review clerks 
and would tend to defeat the purpose and intent of the statute. 
Furthermore, that same reasoning holds true with respect to his ap- 
pointment to grade 6, $3,600. Hence, it is concluded that the employee 
had no valid legal right to restoration to either of the two additional 
grades provided for by the statute for principal review clerks. See 
21 Comp. Gen. 436; 27 id. 68. This question is answered in the 
negative. 

In view of the answer to the preceding question, no answer to your 
final question is required. 


(B~73693) 


POSTAGE STAMPS—PURCHASE AS AUGMENTING PENALTY-MAIL 
APPROPRIATION 


The purchase of postage stamps by the National Capital Housing Authority from 
a special deposit account for the maintenance and operation of housing 
developments for the same purpose for which a specific amount was appro- 
priated to cover the cost of penalty mail of the Authority for deposit in the 
general fund of the Treasury as required by section 2 of the act of June 28, 
1944, is to be regarded as an unauthorized augmentation of the penalty-mail 
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appropriation, and the voucher covering such purchase may not be certified 
for payment. 


Acting Comptroller General Yates to A. J. Haskell, National Capital Housing 
Authority, May 24, 1948: 

Reference is made to your letter of April 21, 1948, requesting recon- 
sideration of decision dated March 1, 1948, B-73693, wherein you 
were advised that certification of a voucher in the amount of $30, 
covering the purchase of postage stamps, was not authorized inasmuch 
as the purchase would implement the current penalty-mail appropria- 
tion established under Public Law 269, approved July 30, 1947, 61 
Stat. 600, for the payment of the National Capital Housing Authority’s 
penalty-mailing costs for the fiscal year 1948. 

It was pointed out in said decision that, in the Independent Offices 
Appropriation Act, 1948, Public Law 269, approved July 30, 1947, 
the Congress appropriated the specific amount of $750 for the cost 
of penalty mail of the National Capital Housing Authority for deposit 
in the general fund of the Treasury as required by section 2 of the 
act of June 28, 1944, 58 Stat. 394, and that, as a specific appropriation 
had been made for cost of penalty mail, the amount so appropriated 
may not be exceeded without the consent of the Congress. In such 
connection, there was cited the provision of Title 31, U. S. C., section 
665, providing, in part, that no executive department or Government 
establishment of the United States shall expend in any one fiscal year 
any sum in excess of appropriations made by Congress in that fiscal 
year. 

In your letter of April 21, it is stated that the proposed expenditure 
is not intended to cover the purchase of penalty indicia from the 
penalty-mail appropriation but that the proposed expenditure is for 
the purchase of stamps. Also, it is pointed out that the purchase is 
not to be made from any appropriation but is to be charged to the 
special deposit account 62 F 8092—established by this Office—in which 
receipts from properties aided by or leased from the Public Housing 
Administration are deposited and are available for the maintenance 
and operation of such properties. It is pointed out further that, in 
addition to being a Federal agency for the administration of Title I 
of the District of Columbia Alley Dwelling Act, as amended, 52 Stat. 
1186, the National Capital Housing Authority also functions as a local 
housing agency under Title II of said act, 52 Stat. 1188, for the pur- 
pose of managing and operating housing developments of the District 
of Columbia. Hence, it is urged that, while the Authority has been 
permitted to use the penalty-mail privilege, such permissive use of 
the privilege should not prohibit the Authority from using other funds 
for the purchase of postage stamps when the penalty indicia purchased 
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from the penalty-mail appropriation have been exhausted. In such 
respect, it is stated that, while the cost of communication is one of 
the costs of operation which may be charged to the special deposit 
fund referred to above, the Authority merely takes advantage of its 
status as a Federal agency by using the privilege accorded by the 
penalty-mail appropriation, to the extent that such is permissible, in 
lieu of the special deposit account. 

As indicated above, for the fiscal year 1948 the Congress appropri- 
ated the sum of $750 to cover the cost of penalty mail of the National 
Capital Housing Authority. An examination of the budget estimates 
for the fiscal year 1948 discloses that, of said sum, $10 was to cover 
penalty-mail costs incident to the maintenance and operation of Title 
I properties whereas the remainder, or $740, was to cover penalty-mail 
costs incident to the operation and maintenance of properties aided 
by or leased from the Public Housing Administration. Thus, it is 
apparent that the Congress has specifically provided from the general 
fund of the Treasury a sum determined to be adequate to cover any 
penalty-mail cost of the Authority incident to its maintenance and 
operation of local housing properties. In view of such facts, it is 
obvious that to permit the National Capital Housing Authority to pur- 
chase stamps from the special deposit account, referred to above, to 
be used for the same purpose for which a penalty-mail appropriation 
was made available, would result in an augmentation of the penalty- 
mail appropriation without specific authority of the Congress, In 
such connection, it is well settled that, where the Congress makes an 
appropriation in a definite amount for a specific purpose, the use of a 
more general appropriation or fund for that purpose is prohibited. 
19 Comp. Gen. 892; 17 id. 1050. 

Accordingly, you are advised that the decision of March 1, 1948, 
must be adhered to, and that the voucher involved may not be certified 
for payment. 


(B-76230) 
BIDS—MISTAKES 


Where the invitation to bid was clear and unambiguous that bids were desired 
on the basis of certain bolts “with * * * nuts,” the alleged error of the 
successful bidder, of which the contracting officer had no notice, in bidding 
the prices of bolts only must be regarded as a unilateral—not mutual— 
mistake due solely to the bidder’s negligence, and as not affording any basis 
for the payment of an amount in excess of prices specified in the bid which 
was accepted by the Government in good faith prior to allegation of error in 
bid. 
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Acting Comptroller General Yates to the Chairman, National Advisory Com- 
mittee for Aeronautics, May 25, 1948: 

[have a letter dated April 30, 1948, with enclosures, from your Com- 
mittee relative to an error alleged by Williams and Company, Inc., 
to have been made in its bid dated September 4, 1947. You request 
a decision as to whether the bidder may be granted the relief requested. 

The National Advisory Committee for Aeronautics, Cleveland, 
Ohio, by invitation No. C—134, invited bids—to be opened August 29, 
1947—for furnishing 188 items of supplies, delivery to be made f. o. b. 
Brookpark & Grayton Roads, Cleveland, Ohio. In response to the 
invitation Williams and Company, Inc., submitted a bid dated Sep- 
tember 4, 1947, wherein it offered to furnish, among other things, bolts 
and nuts as described under items 136 to 141, inclusive, at the prices 
indicated as follows: 


| Amount 
Articles or services Quantity Unit Unit price |—— 
Dollars 





Item No. 








Cents 





Bolts: Shall be of nickel-chromium iron alloy, standard, hexagon head, N. F. T.S., 
class 2 fit; with standard inconel hexagon nuts; physical properties shall be in 
strict accordance with Federal Specification No. FF-B-571la (Bolts shall be 
type B-2 semifinished; nuts shall be Type A-2 semifinished) alloy shall be in 
strict accordance with Army and Navy Specification No. AN-QQ-N-268-1, 
condition B, cold drawn; in sizes as listed: 











Size Length Thread 
136 | % inch..___-- os con mins 24 | 400 each 25.25 per C. 
137 | %inch_..___-.| 3 inch... _-- 24 | 400 each 44.38 per C. 
138 | %inch_--._-- ES a 20 | 400 each 72.44 per C. 
139 | % inch_-____- Re 20 | 200 each 77.72 per C. 
140 | % inch______- no 18 | 200 each 92.62 per C. 


141 | NUTS only, size, % inch by 24 thread_-| 500 each 25.58 per C. 








The above prices were subject to a discount of 1 percent for payment 
within 10 calendar days. 

The only other bid was that of George Worthington Company in 
amounts as follows: 


Item No. Price each 
a oe a a acatib ederassmciagaimabeinasmeasaiae ual $0. 32 
Meeiesa tees ers pee es rt to ote ee ‘ 
aN a eI 90 
laa ee cas eed aatauaee cake aaditean heres anaieaeienentador dite 96 
Pact aaa es et os a rs a ee 1.15 
ON al Na Ti ih tal i saieicisai thes artintntti neni 32 


796802—48—-48 
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In the letter of April 30, 1948, it is stated that items 136 to 141, 
inclusive, were awarded to Williams and Company, Inc., on September 
25, 1947, at the unit prices stipulated in its bid; that on January 16, 
1948, the bidder alleged that its supplier quoted on furnishing inconel 
bolts without nuts under items 136 to 140, inclusive ; that it erroneously 
quoted the same prices to the Government; and that if bolts with nuts 
were required on the five items the prices should be considerably 
higher. It is stated further that the field procurement officer there- 
upon contacted the other bidder who advised informally that its quota- 
tion was based on furnishing bolts with nuts on the items; that based 
on a preliminary review of the facts, the National Advisory Commit- 
tee advised Williams and Company, Inc., through its field procure- 
ment officer, that the specification clearly stated that bolts with stand- 
ard inconel hexagon nuts were required under the said items; and 
that since the bid had been accepted in good faith the contractor 
“would have to supply the material as called for in the contract at 
the prices quoted.” However, it is stated further that: 

On March 22, 1948, the contractor again wrote to the field procurement officer 
requesting further review of the matter and reducing the prices on Items 136 
to 140 below the revised prices quoted in their letter of January 16, 1948. On 
March 18, 1948, the other bidder, George Worthington Company, advised the field 
procurement officer that their bid on Items 136 to 140 did not include the cost of 
the nuts, that their previous informal statement that their bid included the cost 
of the nuts was incorrect and that the price for furnishing bolts with nuts 
would be approximately double the cost of their original bid. 

From a comparison of the prices quoted by both bidders on Item 141 for a 
quantity of 500 %-inch nuts only against the prices quoted on Item 136 for 400 
bolts with %-inch nuts it appears that an error may have been made by both 
bidders in interpreting the specifications. It has also been ascertained that the 
trade practice is to quote separately on bolts and nuts. The contractor has 
advised that since these bolts are a special production item no price list is 
available. The contractor has requested that the matter be submitted to your 
office for a decision as to whether the contract may be modified to reflect the 
increased prices quoted by the contractor on Items 136 to 140 in their letter of 
March 22, 1948. 

As above indicated, the invitation for bids was clear and unambig- 
uous and left no room for doubt that bids were desired on the basis of 
bolts “with standard inconel hexagon nuts,” it being specifically stated 
in the invitation that the physical properties of the said bolts and nuts 
were to “be in accordance with Federal specification No. FF-B-571-a 
(Bolts shall be type B-2 semifinished; nuts shall be Type A-2 semi- 
finished).” So far as the present record shows, there was nothing on 
the face of the bid to indicate that the prices quoted by the bidder were 
intended to be on any other basis. The purchasing officer appears 
to have accepted the bid on that basis. If the bidder elected to sub- 
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mit a bid based on the quotation of its supplier without definite 
knowledge that said quotation was on the basis of furnishing bolts 
and nuts as specified in the Government’s invitation, that is a matter 
for which the Government was not responsible and with which it 
necessarily is not concerned. Consequently, the contractor must as- 
sume the consequences thereof or look to its supplier for an adjustment 
in the matter. 

The established rule is that where a bidder has made a mistake in 
the submission of a bid and the bid has been accepted, he must bear 
the consequences thereof unless the mistake be mutual or the error is so 
apparent that it must be presumed that the contracting officer knew of 
the mistake and sought to take advantage thereof. See Ogden & 
Dougherty v. United States, 102 C. Cls. 249, 259. Also, see Saligman, 
et al. v. United States, 56 F. Supp. 505, 507, and cases there cited. In 
the present case, it was the contractor’s responsibility to ascertain from 
the invitation the needs of the Government. While it appears clear 
that bolts with nuts were required under items 136 to 140, inclusive, 
and that nuts only were required under item 141, if the contractor had 
any doubt as to the requirements, it should have asked the procure- 
ment officer for an explanation before placing an order with its 
supplier. This it did not do. Although the contractor contends that 
its bid was submitted on the basis of furnishing bolts without nuts 
under items 136 to 140, inclusive, nothing was inserted in the bid, or 
otherwise shown at the time the bid was submitted, to indicate such 
intention. Consequently, it must be assumed that the bid was sub- 
mitted on the basis of furnishing bolts with nuts. It is apparent that 
such error as was made was due solely to the negligence of the con- 
tractor and its supplier. In this connection, it was held in the case of 
Grymes v. Sanders, et al., 93 U.S. 55, 61, that : 

Mistake, to be available in equity, must not have arisen from negligence, where 
the means of knowledge were easily accessible. The party complaining must 
have exercised at least the degree of diligence “which may be fairly expected 
from a reasonable person.” 

The contractor—presumably a regular dealer in bolts and nuts—did 
not question the quotation of its supplier and, therefore, there would 
appear to be no basis for assuming that the procurement officer should 
have been put on notice of an error in the bid of the contractor. Under 
the circumstances and since it appears that such mistake as was made 
was unilateral and not mutual and was not alleged until after the bid 
was accepted by the Government in good faith, there is no legal basis for 
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payment of any amount in excess of the prices agreed upon in the con- 
tract. Also, it may be stated that nothing in the nature of a trade 
custom, practice or usage may be invoked to vary or contradict the 
terms of a contract with the United States. Moore v. United States, 
196 U.S. 157; National Bank v. Burkhardt, 100 U.S. 686, and 18 Comp. 
Gen. 60, 65. 

Accordingly, on the basis of the facts now of record, I find no proper 
legal basis for increasing the prices for the bolts and nuts, as requested 
by the contractor. 

The papers are returned herewith. 


(B-76506) 


CONTRACTS—STENOGRAPHIC REPORTING SERVICES—MAXIMUM 
PRICES FOR COPIES FURNISHED GENERAL PUBLIC 


The prices charged the general public for copies of transcripts of hearings before 
Government agencies and commissions being properly for consideration in 
the letting of Government contracts for stenographic reporting services, 
invitations to bid for the furnishing of such services may include a stipula- 
tion as to the maximum prices—administratively determined as the maxi- 
mum reasonable prices—to be charged the public for copies of transcripts. 


Acting Comptroller General Fisher to the Chairman, Appeal Board, Office of 
Contract Settlement, May 25, 1948: 

There has been received your letter dated May 18, 1948, relative 
to Office decision of June 13, 1947, B-66859, wherein it was held, for 
the reasons fully stated therein, that award of contract by your Office 
for stenographic reporting services for the fiscal year 1948 properly 
might be made to the Federal Reporting Company. 

It appears that, while three bids were received in response to the 
invitation for bids for stenographic reporting services for the fiscal 
year 1948, the low bid for the services required was for determination 
by a comparison of the bids of the Federal Reporting Company and 
the Alderson Reporting Company. The bid of the Alderson Report- 
ing Company as to copies to be furnished to the Appeal Board of 
your Office of transcripts of hearings held both at Washington, D. C., 
and outside the city in the instances where the sale of copies thereof 
to the public was permitted, was lower than the bid of the Federal 
Reporting Company for the same services. On the other hand, the 
bid of the Federal Reporting Company was considerably lower than 
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the bid of the Alderson Reporting Company as to copies to be fur- 
nished the board of transcripts of hearings held both at Washington 
and outside that city in the instances where the sale of copies to the 
public was not permitted; as to additional copies to be furnished the 
board or other Federal agencies; and as to the daily copies to be de- 
livered when required. After pointing out that, in the absence of a 
determination that the prices to be charged the public for copies of 
transcripts, etc., of applicable hearings held by Government agencies 
and commissions were exorbitant—in which event sound practice 
would require the rejection of all bids and the reissuance of invitations 
to bid—no proper basis existed for the evaluation of bids on any 
basis other than on an overall cost to the Government, it was held 
on the basis of the determination indicated in letter from your Office 
dated June 6, 1947, that award of the contract properly should be 
made to the Federal Reporting Company. 

In the letter of May 8, supra, it is stated that : 

The Appeal Board desires to guard against the possibility of undue increase 
of the cost of transcripts to the public. When the price is high, litigants are 
likely to feel that they cannot afford to purchase copies of the testimony with the 
result that briefs submitted to the Board are based on recollection and, of course, 
have no page references to the transcript. This retards the work of the Board 
and opens the door for possible miscarriages of justice due to the difficulty of 
grasping the position of the litigant. High prices to the public, therefore, 
involve disadvantages both from the standpoint of the public and of the litigant, 
which may outweigh any advantage to the public based upon low prices to the 
Government. 

I am advised that this problem has been met by the National Labor Relations 
Board, the Federal Trade Commission and the Tax Court, among other agencies, 
by including in the invitations to bid maximum limitations on the price to be 
charged to the public. It is our purpose to prescribe such a limitation in the 
invitation for bids for stenographic reporting for the fiscal year 1949. Is it your 
view that we may properly do so? 

We propose to place a limitation of forty-five cents a page per copy upon the 
price to be charged to the public for the ordinary reporting service where daily 
copy delivery is not ordered. That is the price under the present contract. 

In order that our question may be perfectly intelligible, I am enclosing a copy 
of last year’s invitation for bids bearing a notation of the proposed change to be 
made this year for the purpose of limiting the cost to the public, together with 
a copy of the proposed bid form. 

It is well settled that, to the extent found necessary to insure that 
the prices at which copies of transcripts of hearings before Govern- 
ment agencies and commissions may be procued by the public are now 
exorbitant, such prices properly are for consideration in the letting 
of Government contracts for stenographic reporting services and 
that, to that end, maximum prices for such services properly may be 


_ stipulated in invitations for bids, 7 Comp. Gen. 810; 18 id. 967. It 
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is assumed that the maximum price of 45 cents per page, proposed to 
be stipulated in the invitation for bids in the present case for the fiscal 
year 1949, was arrived at on the basis of a determination by your 
Office that a charge to the general public for copies of such transcripts 
in excess of such price would be unreasonable. 

Accordingly, the proposed limitation of 45 cents per page would not 
appear to be objectionable. 


(B-75517) 


PAY—PROMOTIONS—SERVICE UNDER ERRONEOUS TEMPORARY 
PROMOTION 


A Naval Reserve officer whose name—without other identifying data—appeared 
on a Navy promotion list announcing that the President had appointed 
certain officers to a higher temporary rank, but who was subsequently noti- 
fied that the promotion applied to another officer of the same name, is en- 
titled to retain the higher pay and allowances received by him in good faith 
while serving, without knowledge, actual or constructive, of the defect in 
his appointment, in such higher rank under the color of a valid appointment 
from the date of the appointment to the date notice of the improper ap- 
pointment was received by the officer. 


Assistant Comptroller General Yates to the Secretary of the Navy, May 26, 1948: 

There has been considered your letter of April 16, 1948, with en- 
closures, wherein you request decision as to the right of Lieutenant 
Commander Samuel Rountree Sanders, Jr., 117932, United States 
Naval Reserve, to retain the pay and allowances of a commander paid 
to him during the period November 1, 1945, to July 31, 1947, under 
the circumstances hereinafter set forth. 

In Alnav-410 dated November 30, 1945, it was announced that the 
President on November 29, 1945, had appointed, among others, Lieu- 
tenant Commander Samuel Sanders, Jr., to the rank of commander 
for temporary service to rank from November 1, 1945. The officer’s 
file number was not shown nor were any other identifying data given. 
By dispatch dated December 13, 1945, the Commander, Naval Forces, 
Europe, requested authority from the Bureau of Naval Personnel to 
effect the promotion of Lieutenant Commander Samuel Sanders, Jr., 
S(1), file No. 117932 (the officer here concerned), under the provisions 
of the said Alnav-410, and by Naval Speedletter dated January 10, 
1946, from the Bureau of Naval Personnel to Commander, Naval 
Forces, Europe, such authority was granted. It is stated that this 
officer acknowledged his appointment to the rank of commander on 
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January 30, 1946, and that he has been credited with the pay and 
allowances of that rank since November 1, 1945. Subsequently, by 
letter dated July 7, 1947, from the Bureau of Naval Personnel, stated 
to have been received by the officer on July 31, 1947, he was informed 
that he was not the Lieutenant Commander Samuel Sanders, Jr., 
listed in Alnav-410 of November 30, 1945, as having been appointed 
to the rank of commander; that such appointment related to another 
officer of that name having the file No. 158693, in view of which he 
was advised that he had not been promoted to the rank of commander ; 
that he was not eligible for such promotion ; and that his acknowledg- 
ment thereof dated January 30, 1946, was therefore null and void 
and of no force or effect. 

From the above statement of facts it appears that during the period 
November 29, 1945, to the date of receipt of notice of the fact that 
he had not been appointed a commander, Lieutenant Commander 
Sanders was serving as a commander under the color of a valid 
appointment and that the defect of the appointment was not a matter 
of which he had knowledge, actual or constructive. Since he per- 
formed the duties of a commander, he is entitled to retain the pay 
and allowances received by him in good faith for service in that ca- 
pacity. See United States v. Royer, 268 U.S. 394. However, satis- 
factory evidence as to the date the officer actually received notice 
of the fact that he had not properly been appointed to the rank of 
commander should be submitted in support of the final payment made 
to him in that rank. 

With respect to the pay and allowances received by him as a com- 
mander for the period November 1 to 28, 1945, your attention is 
invited to section 5 of the act of June 30, 1942, 56 Stat. 465, which 
provides: 

Personnel heretofore and hereafter temporarily appointed pursuant to and 
as defined in the Act of July 24, 1941 (Public Law 188, Seventy-seventh Congress), 
shall be entitled to the pay and allowances of the grade or rank to which so 
appointed from the dates on which such appointments are made by the President, 
and their appointments, unless expressly declined, shall be regarded for all 
purposes as having been accepted on the date made, without formal acceptance 
or oath of office. [Italics supplied.] 

Since the said Alnav-410 stated specifically that the appointments an- 
nounced therein were made by the President on November 29, 1945, 
the officer should not have been paid the pay and allowances of a 
commander prior to that date. Accordingly, he should be required to 
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refund the difference between the pay and allowances received during 
that period and the pay and allowances of a lieutenant commander 
to which he was entitled. 


(B-76581) 


TRAVELING EXPENSES—FARES—SUPERIOR STEAMER 
ACCOMMODATIONS—PAYMENTS TO CARRIER 


Where the lowest first-class steamship accommodation is unavailable and a 
transportation request is issued on which the value of the only available 
first-class accommodation is inserted, as required by Bureau of the Budget 
Bulletin No, 1947-48: 19, April 28, 1948, relative to the changes in the Stand- 
ardized Government Travel Regulations made necessary by section 6 of the 
administrative expense statute of August 2, 1946, the carrier, upon accepting 
the request in exchange for a proper ticket, becomes entitled to payment in 
accordance with said request at the filed tariff rate for such accommodation. 


Acting Comptroller General Yates to the Chief Justice, Court of Claims of the 
United States, May 28, 1948: 


Reference is made to your letter of May 19, 1948, in pertinent part, 
as follows: 


Commissioner Akers of the United States Court of Claims, and Mr. D. B. 
MacGuineas, an attorney of the Department of Justice, in the Claims Division, 
have planned a trip to Seward, Alaska, for the purpose of taking testimony in 
several Court of Claims cases. * 


* + = * * * * 


The Commissioner and Mr. MacGuineas, of the Department of Justice, in en- 
deavoring to make arrangements for these hearings in Alaska, contacted the 
Canadian Pacific Railway ticket office in Washington, which apparently is the 
agency for the Alaskan Steamship Company, the latter being the only mode of 
transportation from Seattle, Washington, to Seward. Commissioner Akers was 
informed by the Canadian Pacific agent that the Alaskan Steamship Company 
would honor the Government transportation request only to the extent of $85.00 
for a one-way trip, which is the minimum rate for cabin and other accommoda- 
tions. The Alaskan Steamship Company informed us that the only available 
accommodations left at the time of sailing to Seward would cost $95.00 and that 
the only available accommodations on his return trip would cost $130.50. The 
Alaskan Steamship Company, however, has refused to honor the transportation 
request in excess of $85.00, thus making it necessary for the traveler to pay the 
difference in cash, plus 15% tax. They also stated that in order to reserve their 
accommodations it would be necessary to immediately deposit 25% of the cost 
of the trip, payable only in cash, and that they could not accept a transportation 
request for this portion of the fare. 

The agent of the Canadian Pacific Railway was contacted, whereupon it was 
found that he would accept a Government transportation request, provided we 
also inserted on each request the following: “This request may be honored for 
accommodations to a value of $95.00.” The same notation was made for the 
return trip from Seward, except the value limit was placed at $130.50. The 
Canadian Pacific accepted these vouchers and apparently forwarded them to 
the Alaskan Steamship Company for the issuance of tickets. I have been in- 





| 
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formed this date by the Canadian Pacific that for some unknown reason the 
Alaskan Steamship Company will not accept these transportation requests, even 
though we have stated thereon that they could be honored for the aforesaid 
values. They still insist that they can only accept a travel request to the extent 
of $85.00 and that the traveler must pay the difference in cash plus tax, or, in 
the alternative, if the Comptroller General will authorize the travel request to be 
honored to the extent of $95.00 and $130.50, that they will then, and then only, 
issue the tickets to the traveler. The reason for their stand in this matter is 
entirely unknown to us. 

In any event, the Commissioner, and also the Government attorney, being 
away from home for an extended period will, of necessity, be under heavy ex- 
pense without having to pay the difference between the $85.00 and the amounts 
required for the accommodations, and it is therefore earnestly requested that a 
letter be prepared by the Comptroller General, authorizing the payment to the 
Alaskan Steamship Company of the $95.00 and $130.50, which is the cost of the 
lowest available accommodations, in order that these transportation requests 
may be honored. * * * 


Section 10 of the act of March 3, 1933, 47 Stat. 1516, provided that 
actual expenses of travel “shall not exceed the lowest first-class rate 
by the transportation facility used in such travel.” However, by 
section 6 of Public Law 600, approved August 2, 1946, 60 Stat. 808, 
section 10 of the act of March 3, 1933, was amended so as to permit 
transportation at other than the lowest first-class rate, where “‘it is 
certified in accordance with regulations prescribed by the President, 
that lowest first-class accommodations are not available or that use of a 
compartment or such other accommodations as may be authorized or 
approved by the head of the agency concerned, or such subordinates 
as he may designate, is required for the purposes of security.” The 
changes in the Standardized Government Travel Regulations made 
necessary by the enactment of Public Law 600, supra, so far as they per- 
tain to steamer accommodations, are contained in Bureau of the Budget 
Bureau Bulletin No. 1947-48 : 19, dated April 28, 1948, a copy of which 
is enclosed herewith. Relative thereto, it is recognized by this Office 
that while the act of March 3, 1933, as amended, applies to the 
Judiciary, as well as to the Executive and Legislative departments, 
the provisions of the Standardized Government Travel Regulations do 
not so apply to the Judiciary. However, it is the understanding of 
this Office that no regulations have been promulgated by the President 
under section 6 of Public Law 600, supra, for the guidance of the 
Judiciary and that when travel is performed by Commissioners or 
other employees of the Court of Claims the Standardized Government 
Travel Regulations are followed so far as is feasible. Accordingly, 
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for the purposes of this case it is assumed that the provisions of bulletin 
of April 28, 1948, supra, relating to boat accommodations are being 
followed in connection with travel of employees of the Court of 
Claims. 

The General Accounting Office consistently has held that the carrier 
is entitled to payment for the services called for on the transportation 
request, but no more. 16 Comp. Gen. 594. With respect to boat 
travel, it is amply clear from the provisions of paragraph 29 of the 
enclosed bulletin that where, at the time of issuance of a transportation 
request, it is known that minimum first-class is not available, the 
lowest available first-class accommodation (or stateroom, where state- 
room is a separate charge) should be secured and a notation of the 
specific value thereof inserted on the request. If, at the time of issuing 
the transportation request, a determination of what stateroom accom- 
modation is available is impracticable, the proper procedure is to insert 
the words “IF MINIMUM 1ST CL. UNAVAILABLE, NOT TO 
EXCEED LOWEST 1ST CL. AVAILABLE” on the request. In 
either event, the carrier who furnishes the services called for on the 
request is entitled to payment at the filed tariff rate for the accommo- 
dation so furnished. 

While it is not known to this Office upon what basis the Alaskan 
Steamship Company refused to accept the transportation requests is- 
sued for the travel in question in excess of the minimum first-class 
rate, it may be stated that it has come to the attention of this Office 
that prior to the issuance of the bulletin of April 28, 1948, several 
steamship companies entertained a doubt as to the maximum accom- 
modations which could be furnished to Federal employees under the 
then existing regulations. That doubt apparently arose because of 
the wording of the provisions of paragraphs 13 (b) and 29 of the 
Standardized Government Travel Regulations, as contained in Bu- 
reau of the Budget Circular No. A-7, Revised, dated September 5, 
1946, and August 7, 1947. Those paragraphs of the said regulations 
were susceptible of being interpreted as meaning that the lowest avail- 
able first-class rate was the most that could be furnished to Govern- 
ment employees, irrespective of the fact that accommodations might 
not be available at that particular rate at the time the reservation was 
made. That defect was cured by the bulletin of April 28, 1948, as a 
careful reading thereof immediately will show. 
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Accordingly, there would seem to be no doubt whatever under the 
current law and regulations that where, as here, the lowest first-class 
boat 2ccommodation is unavailable and a transportation request is 
issued upon which the value of the only available first-class accommo- 
dation is inserted—in this instance, $95, on the outgoing trip and 
$130.50 for the return trip—the carrier, upon accepting the request 
in exchange for a proper ticket, becomes entitled to payment in the 
sum called for on ‘he said request, provided, of course, the rate be in 
accordance with the filed tariff rate for such accommodation. 

The Alaskan Steamshijs Company may be advised accordingly. 


(B-75028) 


OFFICERS AND EMPLOYEES—CONTRACTING WITH GOVERNMENT 


Where an employee submitted the only bid in response to an invitation for bids 
sent to nine prospective bidders for the furnishing of an electron micro- 
scope, such bid need not be disregarded as being in contravention of the 
rule of public policy against the Government contracting with its employees, 
provided it be administratively determined that the microscope proposed 
to be furnished in conformance with the specifications accompanying the 
invitation is the only one that will meet the needs of the service. 


Acting Comptroller General Yates to Wesley H. Miltner, Department of Com- 
merce, June 1, 1948: 

Reference is made to your letter of March 31, 1948, transmitting 
a voucher stated in favor of Dr. L. L. Marton in the amount of $8,000, 
and requesting a decision as to whether, under the facts and circum- 
stances outlined in your letter and accompanying papers, you are 
authorized to certify the voucher for payment. 

It appears that under date of January 15, 1948, the National Bureau 
of Standards advertised for bids—to be opened on February 2, 1948— 
for furnishing one new and one used electron microscope and acces- 
sories in accordance with the attached specifications. In response to 
the invitation one bid was received, such bid being submitted by Dr. 
L. L. Marton proposing to furnish a used electron microscope for the 
sum of $8,000. While the presentation of the voucher would indicate 
an acceptance by the Government of said bid such an acceptance is 
not indicated on the contract form. The voucher proposing payment 
in the amount of $8,000 is accompanied by copies of four statements 
and/or memorandums as follows: (1) a justification by the Assistant 
Chief, Atomic Physics Division, National Bureau of Standards, for 
the purchase of a horizontal 100 kilovolt electron microscope listing 
four distinctive features; (2) a certification by the Assistant Chief, 
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Atomic Physics Division, that the bid of $8,000 “is a just figure”; (3) 
a statement that the electron microscope in question is the “only one 
of its kind in existence” and that the bidder, an employee of the 
Bureau, made the instrument before he was employed by the Govern- 
ment and is now using it in his work; and (4) a statement by the 
bidder that the microscope in question is owned by him. 

Your doubt as to the propriety of the proposed payment arises by 
reason of the holding of this Office in A-58137, November 20, 1934 
(14 Comp. Gen. 403), to the effect that where the needs of the Govern- 
ment reasonably can be otherwise supplied the United States should 
not contract with its officers or employees for the reason that such 
contracts are against public policy and would afford grounds for 
complaint as to alleged favoritism in the conduct of public business. 

Contracts between the Government and its employees are not pro- 
hibited by statute except where an employee of the Government acts 
as agent both for the Government and the contractor in the particu- 
lar transaction or where the service to be rendered under the con- 
tract is such as could have been required of the contractor in his 
capacity as an employee. 18 U.S.C. 93; 5 zd. 69, 70; 21 Comp. Gen. 
705. However, as pointed out in 14 Comp. Gen. 403, referred to by 
you, this Office has held that contracts between the Government and its 
employees are open to criticism on the grounds of possible favor- 
itism or preferential treatment and should not be entered into except 
for the most cogent reasons. Also, see 5 Comp. Gen. 93; 21 id. 705; 
25 id. 690. 

In the instant case it is indicated that bids for furnishing an 
electron microscope conforming to the specifications accompanying 
the invitations were solicited from nine prospective bidders and 
the only bid received was that in the amout of $8,000 submitted by 
Dr. Marton. While this fact in itself would tend to remove any 
suggestion of possible favoritism or preferential treatment, it is noted 
that the Assistant Chief, Atomic Physics Division, National Bureau 
of Standards, in his memorandum of February 6, 1948, certifies that 
the electron microscope covered by the contract involved is “the only 
one of its kind in existence” which might suggest that the specifica- 
tions were so drawn as to eliminate competition. Also, it is noted 
that the undated statement of the Assistant Chief, Atomic Physics 
Division, in justification of the purchase of said electron microscope 
designed for research purposes, lists four distinctive features—one of 
which is stated to be essential—not found on commercially available 
instruments. The determination of the need for a particular type 
of microscope is, of course, not a function of this Office, but personal 
preference—such as might be inferred from the fact that the contractor 
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is using his own microscope—is not to be considered as the controlling 
element in the procurement thereof. 18 Comp. Gen. 579. 

In view of all the facts and circumstances reported in the matter, 
this Office will not be required to object to execution of the contract 
and certification of the voucher for payment thereunder if it be 
administratively determined that a microscope conforming to the 
specifications accompanying the invitation is the only one that will 
meet the needs of the service and a statement to this effect by the | 
contracting officer or other responsible administrative official is at- 
tached to the contract. 


The voucher and accompanying papers are returned herewith. 





(B~75798) 


TRANSPORTATION—HOUSEHOLD EFFECTS—EMPLOYEES ASSIGNED 
TO DUTY OUTSIDE U. S—SHIPMENT TO POINT WITHIN U. 8S. 


Where an employee was transferred from an official station in the United States 
to a point outside the continental United States under transfer orders which 
authorized the shipment of household effects in connection with such trans- 
fer, payment for shipment of the employee’s household effects should be 
made upon an actual expense basis in accordance with section 17 of Execu- 
tive Order No. 9805 as in the case of transfers to points outside the conti- 
nental United States, even though the household effects were not shipped 
to the employee’s new foreign duty station but to a point within the conti- 
nental United States. 


Acting Comptroller General Fisher to A. L. Rohan, Department of Agriculture, 
June 1, 1948: 


There has been considered your letter of April 22, 1948, reference T. 
as follows: 


The attached voucher for Mr. Herman McKee, in the amount of $203.52, has 
been presented to me for payment. Included in the voucher is a claim for reim- 
bursement for the movement of household goods, in connection with a transfer 
of official station from Knoxville, Tennessee to Mexico City, Mexico. 

Mr. McKee is claiming reimbursement for the shipping of his household goods 
on an actual expense basis. The points between which the shipment was made 
are both within the limits of the continental United States, although the ship- 
ment was authorized in connection with the transfer of official station to a point 
outside the continental United States. 

In attempting to determine whether settlement should be made on an actual 
expense basis or on the basis of a commuted rate, reference was made to the fol- 
lowing Sections of Executive Order 9805: 

“Section 17 of Executive Order 9805 states in part‘. . . The actual costs of 
transportation of the household goods and personal effects of the employee, not 
in excess of 7,000 pounds net, and of the packing, crates, boxes, lift vans, or other 
temporary containers required for the shipment, shall be allowed in the case of 
transfers to or from points outside the continental United States .. .’” [Italics 
supplied. ] 

“ Section 12 of Executive Order 9805 as amended states in part ‘In lieu of the 
payment of actual expenses of transportation, packing, crating, drayage, and 
unpacking of household goods and personal effects in the case of transfers 
between points within the continental United States, reimbursement shall be made 
to the employee on a commutated basis .. .’” [Italics supplied.] 
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The undersigned is unable to interpret the word “transfers” in the above cited 
sections of Executive Order 9805 as to whether it refers to the transfer of the 
employee’s Official station or to the movement of the household goods. Your 
decision, therefore, is requested as to whether payment of the attached voucher 
should be made on the basis of actual expenses or at a commuted rate. 

If your answer to this question is to the effect that settlement will be made on 
the basis of a commuted rate, a problem arises in determining the excess, if any, 
in the cost of the shipment from Knoxville, Tennessee to Decatur, Alabama, 
as compared with that from Knoxville, Tennessee to Mexico City. While it ap- 
pears obvious there will be no excess cost involved because of the relative distances, 
it is considered advisable to verify that fact. Accordingly, your advice is also 
requested in connection with this determination as to whether the constructed 
cost of the shipment to Mexico City should be made on an actual expense basis 
or on the basis of a commuted rate. 

The words, “transfer,” “transfers,” and “transferred,” appearing in 
section 1 of the act of August 2, 1946 (Public Law 600), 60 Stat. 806, 
807, and in titles I, II, and III of Executive Orders 9805 and 9933, 
relate to the officer.or employee who has been ordered or directed to 
make a permanent change of station (other than for the convenience 
of the employee), and not to the movement of household goods and 
personal effects. 

Since the employee’s transfer order dated September 2, 1947, author- 
ized the shipment of his household effects from Knoxville, Tennessee, 
to Mexico City, Mexico, payment for the shipment of said household 
effects. should be made upon the basis of expenses actually and neces- 
sarily incurred within the limitations prescribed by applicable regu- 
lations. It thus appears that, with the exception of the item of $7.50 
for insurance, all charges itemized on the voucher submitted are proper 
for allowance. With respect to the item for insurance, it is for noting 
that neither the act of August 2, 1946, swpra, nor the Executive orders 
issued pursuant thereto, authorize payment of charges for insurance. 
In view of this answer, no answer is required to the question pro- 
pounded in the concluding paragraph of your letter. 

The voucher, if otherwise correct, may be certified for payment as 
hereinabove indicated, which voucher, together with supporting 
papers, is returned herewith. 


(B-76479) 


TRAVELING EXPENSES; TRANSPORTATION OF DEPENDENTS AND 


HOUSEHOLD EFFECTS—GOVERNMENT PRINTING OFFICE 
EMPLOYEES : 


The provisions of section 1 of the administrative expense statute of August 2, 
1946, authorizing payment of the expenses of travel and transportation of 
dependents and household effects upon permanent change of station, if author- 
ized by the designated official of the “department” concerned, when considered 
in the light of the definition of the word “department” in section 18 of the 
act, are applicable to the Government Printing Office, and, therefore, trans- 
ferred employees of said agency may be paid the expenses of travel and trans- 
portation, including per diem in lieu of subsistence while in transit, from the 
agency’s traveling expense appropriation. 
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Comptroller General Warren to the Public Printer, June 3, 1948: 

I have your letter of May 12, 1948, requesting decision whether the 
appropriation of the Government Printing Office for Public Printing 
and Binding is available for the payment of expenses incurred by its 
employees when transferred from one official station to another for the 
convenience of the Government. You refer specifically to the provi- 
sions of section 1 of the Administrative Expense Act of August 2, 1946, 
and to the regulations thereunder embraced in Executive Order 9805. 

Section 1 of Public Law 600, approved August 2, 1946, 60 Stat. 806, 
provides, so far as here material: 


That (a) under such regulations as the President may prescribe, any civilian 
officer or employee of the Government who, in the interest of the Government, is 
transferred from one official station to another, including transfer from one de- 
partment to another, for permanent duty, shall, except as otherwise provided 
herein, when authorized, in the order directing the travel, by such subordinate 
official or officials of the department concerned as the head thereof may designate 
for the purpose, be allowed and paid from Government funds the expenses of 
travel of himself and the expenses of transportation of his immediate family (or 
a commutation thereof in accordance with the Act of February 14, 1931) and the 
expenses of transportation, packing, crating, temporary storage, drayage, and un- 
packing of his household goods and personal effects (not to exceed seven thousand 
pounds if uncrated or eight thousand seven hundred and fifty pounds if crated or 
the equivalent thereof when transportation charges are based on cubic measure- 
ment) * * * Provided further, That in case of transfer from one department 
to another such expenses shall be payable from the funds of the department to 
which the officer or employee is transferred. [Italics supplied.] 


Sections 1 (a) and (b) of Executive Order 9805, promulgating regu- 
lations under the above-quoted statute, provide: 


(a) “Employee” means a civilian officer or employee of a department as defined 
herein. 

(b) “Department” means an executive department, independent establishment 
or other executive agency, wholly-owned Government corporation, or the Gov- 
ernment of the District of Columbia. 


As the Government Printing Office never has been considered an 
executive department or an executive agency, the regulations in the 
above Executive order, standing alone, would seem to exclude the 
Government Printing Office from the benefits of Public Law 600. 
However, section 18 of said law, 60 Stat. 811, provides: 


Sec. 18. The word “department” as used in this Act shall be construed to in- 
clude independent establishments, other agencies, wholly-owned Government 
corporations (the transactions of which corporations shall be subject to the au- 
thorizations and limitations of this Act, except that section 9 shall apply to their 
administrative transactions only), and the government of the District of Co- 
lumbia, but shall not include the Senate, House of Representatives, or office of 
the Architect of the Capitol, or the officers or employees thereof. The words 
“eontinental United States” as used herein shall be construed to mean the forty- 
eight States and the District of Columbia. The word “Government” shall be 
construed to include the government of the District of Columbia. The word 
“appropriation” shall be construed as including funds made available by legis- 
lation under section 104 of the Government Corporation Control Act, approved 
December 6, 1945. 


Applying the general rule of statutory construction—expressio 
unius est exclusio alterius—it reasonably may be concluded that since 
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the foregoing section 18 expressly lists the Government agencies to be 
excluded from the definition of “department,” any Government agency 
not so specifically excluded properly may be considered as included 
within the definition. It is also evident from the foregoing that the 
Administrative Expense Act as a whole is not confined to the executive 
branch of the Government as some of the agencies which the Congress 
has specifically excluded from section 18 are under the legislative 
branch of the Government. See decision of December 4, 1947, 
B-70309, 27 Comp. Gen. 313. 

The appropriation for Public Printing and Binding, 1948, act of 
July 17, 1947, Public 197, 61 Stat. 374, contains a specific provision for 
traveling expenses. Accordingly, there appears justified the conclu- 
sion that the employees of the Government Printing Office, when 
transferred from one official station to another, may be reimbursed for 
transportation expenses and paid per diem in lieu of subsistence cover- 
ing the time in transit, provided such reimbursement is authorized in 
the order directing the transfer. In the absence of regulations cover- 
ing the Government Printing Office, specifically providing otherwise, 
the terms of Executive Order 9805 may be applied to such transfers. 


(B-76209) 


TRANSPORTATION—HOUSEHOLD EFFECTS—SHIPMENT BY RENTED 
TRUCK WITH HIRED DRIVER 


The shipment of an employee’s household effects, upon a change of station, in a 
rented truck operated by a hired driver reasonably may be considered to 
have been made “by carrier for the employee” within the meaning of that 
term as used in section 12 of Executive Order No. 9805, as amended, so as 
to authorize thereunder reimbursement for such shipment upon a com- 
muted basis. Compare 27 Comp. Gen. 511. 


Comptroller General Warren to Anne K. Zack, Department of Commerce, June 
4, 1948: 

By letter of May 6, 1948, the Civil Aeronautics Administration, 
Department of Commerce, forwarded here for consideration your 
letter of April 29, 1948, transmitting a voucher in favor of Clifford E. 
Juncker for an amount alleged to be due for shipment of his house- 
hold effects and for travel of Mr. Juncker and his family via privately 
owned automobile from Middletown, Ohio, to Suffield, Ohio, in April 
1948, as an employee of the Civil Aeronautics Administration, and 
requesting a decision as to the proper amount of reimbursement 
allowable. 

By travel order No. 3-120.3, dated March 5, 1948, the employee was 
directed to proceed from his official station, Middletown, Ohio, to 
Suffield, Ohio, for the purpose of effecting a permanent change of 
duty station, and shipment of his household effects from Middletown 
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to Suffield, Ohio, was authorized to be undertaken in accordance with 
Executive Orders 9805 and 9933. In his memorandum of April 23, 
1948, the employee states he placed an order with the Hauselman 
Transportation Company for the movement of his household effects 
but because of the fact that such effects did not constitute a full load, 
the carrier refused to set a date for delivery. The employee then con- 
tacted a private trucker but subsequently decided against the use of 
such means of transportation because said trucker was not registered 
with the Public Utilities Commission of Ohio and was unable to fur- 
nish insurance or a bill of lading. In view thereof, the employee 
rented a truck from a U-Drive-It Company and hired a truck driver 
to move his effects in that vehicle. The shipment of his effects weigh- 
ing 4,920 pounds was made in said vehicle at an approximate cost of 
$122.97, in April 1948. However, one item of his effects actually was 
shipped by common carrier, namely, a refrigerator (weight 260 
pounds), at a cost of $4.28, or a total approximate cost for the ship- 
ment of all his effects of $127.25, which sum is $10.85 in excess of the 
cost estimated by the Hauselman Transportation Company ($116.40) 
for the movement of the said effects. The employee now claims pay- 
ment upon a commuted basis in the amount of $193.21, which sum is 
computed at the rate of $3.73 per 100 pounds for 5,180 pounds over 
a short line distance of 220 miles (Middletown to Suffield) in accord- 
ance with Executive Order 9805, as amended. 

Upon those facts you submit the following questions: 

1. Can the hire of a truck, and engagement of a driver, be regarded as coming 
within the purview of Section 12, of Executive Order 9805, thus allowing re- 
imbursement on a commuted basis? 

2. If not, on what basis can the employee be reimbursed on the shipment, via 
the hired truck, and the one item shipped by common carrier? 


8. If question one is answered in the affirmative, would the same rule apply if 
an employee hired a truck and drove it himself? 


Section 3 of the act of December 29, 1941, 55 Stat. 876, provides that 
certifying officers “shall have the right to apply for and obtain a 
decision by the Comptroller General on any question of law inwolved 
in a payment on any vouchers presented to them for certification.” 
(Italics supplied.) Accordingly, no decision will be rendered herein 
upon the third question presented in your letter. Likewise, the re- 
maining questions will be considered and answered only so far as they 
pertain to the submitted voucher. 

Under the current law and regulations, namely, Public Law 600, 
60 Stat. 806, 807, and Executive Order 9805, as amended, payment 
upon an actual expense basis no longer is authorized for transporta- 
tion of household goods and personal effects of employees of the Gov- 
ernment where the transfer of the employee involves points within the 
continental United States; instead, reimbursement is authorized upon 


796802—48—-49 
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a commuted basis. Section 12 (a) of Executive Order 9805, as 
amended, provides as follows: 

Sec. 12 (a). Commutation of expenses—general.—In lieu of the payment of 
actual expenses of transportation, packing, crating, drayage, and unpacking of 
household goods and personal effects, in the case of transfers between points 
within the continental United States, reimbursement shall be made to the em- 
ployee on a commuted basis at rates per hundred pounds as fixed by zones in 
Schedule A which is attached to and made a part of these regulations. The 
amount payable shall be the product of the applicable rate and the net weight 
of household goods and personal effects actually shipped by carrier for the em- 
ployee (within the weight limitation prescribed by section 16 hereof). Govern- 
ment bills of lading shall not be used. 

In decision of March 12, 1948, B-72958, 27 Comp. Gen. 511, referred 
to in your letter, involving the shipment of a portion of an employee’s 
household effects by means of his trailer, after quoting section 12 of 
Executive Order 9805, it was stated as follows: 

It is clear from the above-quoted section of the regulations—particularly the 

underscored portion—that the regulations contemplate shipment of an employee’s 
effects by private or common carrier. No provision is made therein for allow- 
ance of any sum where the shipment of the effects is accomplished by means of 
the employee’s trailer, that is, by other than a “carrier.” In the absence thereof, 
there is no legal basis upon which reimbursement may be authorized for ship- 
ments of effects accomplished by such means of transportation. See 111 P. 
2d 306, 310; 183 P. 2d 231, 237. Also see, Words and Phrases, Permanent Edi- 
tion, Vol. 6, pages 172-173 for other definitions of the word “carrier.” 
And it was held therein that as to those effects which moved by trailer, 
no reimbursement upon a commuted basis could be allowed because 
the effects were not shipped by carrier, as required by section 12 of the 
above-mentioned Executive order. 

In the instant case, those effects which did not move by common 
carrier were shipped in a rented truck driven by a hired driver. Under 
such circumstances, the shipment reasonably may be considered to 
have been made “by carrier for the employee” within the meaning of 
that term, as used in section 12 of Executive Order 9805. 

Accordingly, the voucher, if otherwise correct, may be certified for 
payment. 


The voucher is returned herewith. 


(B-73346) 


RETIREMENT—COAST GUARD OFFICERS—ADVANCEMENT IN RANK 
UPON RETIREMENT IN TEMPORARY RANK 


Section 3 of the act of January 12, 1923, authorizing for commissioned officers 
of the Coast Guard, retired after 40 years’ service, a one-grade advancement 
in rank and retired pay over that actually held at the time of retirement, 
operates only upon the permanent rank of such an officer and not upon a 
higher temporary rank in which retired for age pursuant to the provisions of 
sections 9 and 10 of the act of February 21, 1946, as amended, applicable to 
officers attaining the age of 62 years. 
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Assistant Comptroller General Yates to T. A. Shanley, Vice Admiral, USCG, Ret., 
June 7, 1948: 


Reference is made to your letters of February 19, 1948, and Decem- 
ber 21, 1947, requesting review of settlement of the Claims Division of 
the General Accounting Office, dated December 11, 1947, which dis- 
allowed your claim for the difference between the retired pay of a rear 
admiral (lower half) and that of a vice admiral for the month of 
September, 1947. The said claim was disallowed on the basis that the 
provision in section 3 of the act of January 12, 1923, 42 Stat. 1131, 
authorizing commissioned officers of the Coast Guard who have com- 
pleted 40 years’ service to be placed on the retired list with the rank 
and retired pay of one grade above that actually held at the time of 
retirement, is intended to operate only upon the permanent rank of 
officers of the Coast Guard who otherwise are entitled to its benefits. 
It is your contention that said section 3 applies to all officers of the 
Coast Guard, without exception, who have completed 40 years’ service, 
and in support of such contention you cite the case of Reynolds v. 
United States, 95 C. Cls. 160. 

It appears that you were appointed a captain (permanent) in the 
United States Coast Guard on July 1, 1938; that you temporarily were 
appointed a rear admiral (lower half) on April 16, 1946; that you 
served in that rank until August 31, 1947, and that you were placed 
on the retired list, effective September 1, 1947, with the highest tem- 
porary rank—rear admiral (lower half)—held by you while on active 
duty, pursuant to the provisions of sections 9 and 10 of the act of 
February 21, 1946, as amended. Section 9 of the said act, 60 Stat. 
28, as amended by section 432 (b) of the Officer Personnel Act of 
1947, approved August 7, 1947, 61 Stat. 881, 34 U. S. C. 410d, reads, 
in pertinent part, as follows: 

Sec. 9. When any officer of the Regular Navy or Marine Corps serving in a 
rank below that of fleet admiral has attained the age of sixty-two years, he 
shall be placed upon the retired list by the President with the highest rank, per- 
manent or temporary, held by him while on active duty and with retired pay 
at the rate of 2%4 per centum of the active-duty pay with longevity credit of 
the rank with which retired, multiplied by the number of years of service for 
which entitled to credit in the computation of his pay while on active duty, not 
to exceed a a. of 75 per conta of said aetiye Cm mes ° @ .%. 


* a a * 

~ o 2 Provides aintian, That in the case wo an officer hereafter retired 
whose computation of pay on the active list is not based upon years of service 
he shall receive retired pay at the rate of 2% per centum of his active-duty 
pay in the grade in which serving at the time of retirement multiplied by the 
number of years of service for credit in the computation of pay on the active 
list had he been serving in the grade of captain in the Navy or colonel in the 
Marine Corps at the time of his retirement, but retired pay so computed shall 
not exceed a total of 75 per centum of said active-duty pay: 


Section 10 of the act of February 21, 1946, 60 Stat. 29, extended the 
provisions of the act of February 21, 1946, to personnel of the Coast 
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Guard in the same manner and to the same extent as they apply to 
personnel of the Navy. 

In the case of Reynolds v. United States, cited in support of your 
contention, the court considered the provision in section 2 of said act 
of January 12, 1923, 42 Stat. 1130, in conjunction with the provision 
in section 3 of the same act, the former section providing that any 
officer who should thereafter serve as commandant of the Coast Guard 
should, when retired, be retired with the rank of commandant and 
with the pay of a rear admiral (lower half) of the Navy on the 
retired list; the latter section providing that thereafter when a com- 
missioned officer of the Coast Guard who has had 40 years’ service 
should retire, he should be placed on the retired list with the rank 
and retired pay of one grade above that actually held by him at the 
time of retirement. In its decision the court concluded that the provi- 
sion in section 2 of the said act respecting the retirement of an officer 
thereafter serving as commandant was intended as a general provision 
relating to all officers of the Coast Guard who might serve as com- 
mandant and that the provision in section 3 respecting retirement after 
40 years’ service was intended as a special provision to be read as an 
exception to section 2 under the rule of statutory construction that 
where there is a general and a special provision in the same or different 
statutes, in apparent conflict, the special provision qualifies the general 
provision and supplies an exception. In arriving at such conclusion 
the court attached some significance to the fact that these sections 
were provisions of the same statute and that section 3, being later in 
sequence, must have been included with the knowledge that there was 
an apparent conflict between that section and section 2, so that the 
failure of the Congress to provide especially that the retirement pro- 
visions in section 2 were to constitute an exception to the 40-year 
retirement provision in section 3 indicated that they were not so 
intended. However, it will be noted that the court did not consider 
the question of whether the provisions of the said section 3 would be 
applicable to officers who might be retired under other entirely separate 
statutes, such as the act of February 21, 1946, as amended, making 
special provisions for retirement with the higher temporary wartime 
ranks and grades, or whether such various special provisions legally 
may be pyramided. Moreover, the court disregarded the fact that 
there was no legally existing rank or grade of vice admiral in the 
Coast Guard to which a rear admiral could be advanced either on 
the active or retired list. Consequently, the said Reynolds decision 
may not be regarded as controlling in the present case. 

In decision of November 29, 1943, B-37727, 23 Comp. Gen. 393, the 
Secretary of the Navy presented the question as to whether a lieu- 





Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 745 


tenant commander in the Coast Guard retired under provisions of 
section 6 of the act of June 30, 1942, 56 Stat. 465 (made applicable 
to the Coast Guard by section 8 thereof), which provides any officer 
of the Regular Navy below the grade of vice admiral transferred to 
the retired list upon attaining the age of 64 years while serving under 
a temporary appointment pursuant to the act of July 24, 1941, should 
be retired in such temporary grade or rank was entitled to be retired 
with the rank and pay of one grade higher than his temporary rank 
of lieutenant commander, by virtue of provisions of the said section 
3 of the act of January 12, 1923. In that decision it was said: 

* * * The legislative history of section 6 of the act of June 30, 1942, shows 
that it was designed to supplement the act of July 24, 1941, so that officers 
holding temporary commissions thereunder and who were retired upon attain- 
ing the age of sixty-four years could be retired with their temporary rank and 
grade and retired pay computed on the active duty pay they were receiving at 
the time of retirement. While it is expressly provided in said section 6 that 
an officer shall be retired as authorized therein “unless eligible for retirement 
in a higher grade or rank under some other provision of law,” that provision 
merely is in the nature of a savings clause; that is, an officer’s right to be 
retired in his temporary grade or rank as authorized by said section 6 does 
not deprive him of the right to be retired under some other statute which may 
be more beneficial to him. 

I find no indication either in section 6 itself or in its legislative history, 
tending to show that an officer is authorized to first take advantage of that 
section, be retired in his temporary grade or rank with retired pay based on his 
active duty pay authorized in such temporary status, and then be advanced 
to a higher grade pursuant to section 3 of the act of January 12, 1923, because 
he had completed 40 years’ service. It seems clear that the provision contained 
in section 3 of the act of January 12, 1923, supra, is intended te operate only 
upon the permanent rank of officers of the Coast Guard who are otherwise 
entitled to its benefits and that it has no reasonable application to an officer 
who received a higher temporary rank, under a wartime measure, shortly 
before reaching the statutory retirement age. * * * 

Also, it has been considered that the provision in the fourth para- 
graph of section 15 of the Pay Readjustment Act of 1942, 56 Stat. 367, 
as amended, authorizing the retired pay of any officer of the services 
mentioned in that act who served in any capacity as a member of the 
military or naval forces of the United States prior to November 12, 
1918, to be computed on the basis of 75 per centum of the active-duty 
pay at the time of retirement, was intended to apply only to the re- 
tired pay of an officer’s permanent grade and not to that of his tem- 
porary grade. See 25 Comp. Gen. 274. Likewise, it has been held 
that the retired pay of a Regular Navy officer requesting voluntary 
retirement after 20 years’ service pursuant to section 6 of the act of 
February 21, 1946, 60 Stat. 27, while serving in a temporary rank 
higher than that of his permanent rank may not be computed at 75 
per centum of the active duty pay of such temporary rank under 
the provisions of the said fourth paragraph of section 15 of the Pay 
Readjustment Act, by reason of service as a member of the military 


or naval forces prior to November 12, 1918. Also, in decision of 
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February 28, 1947, 26 Comp. Gen. 636, to the Secretary of the Navy, 
it was concluded that section 12 (1) of the act of June 23, 1938, 52 Stat. 
951, authorizing advancement of Navy line officers with combat com- 
mendations to the next higher rank upon retirement, has reference 
to advancement from a permanent and not a temporary rank, and, 
therefore, a captain of the Navy with combat commendation who was 
retired for length of service under the-act of May 13, 1908, in his 
temporary rank of rear admiral (upper half) pursuant to section 
10 (b) (2) of the act of July 24, 1941, as amended, 60 Stat. 28, was 
not entitled to the active-duty pay and allowances of a vice admiral 
upon his recall to active duty. 

Thus, it will be noted that the view consistently has been taken that 
the statutes, authorizing officers of the military and naval forces meet- 
ing certain conditions to be placed on the retired list with the next 
higher grade or rank are applicable to an officer’s permanent rank 
and grade and not to his temporary rank or grade. There is nothing 
in the legislative history of the act of February 21, 1946, as amended, 
which indicates that the Congress contemplated that officers of the 
Coast Guard, or the Navy, would be retired under the provisions of 
that act in their higher temporary wartime grades and ranks and, also, 
be accorded the benefits of other laws authorizing advancement on the 
retired list to the next higher grade or rank under certain conditions, 
which laws were intended, when enacted, to be applicable to an officer’s 
permanent rank or grade only. Accordingly, it is concluded that the 
settlement of December 11, 1947, was correct and must be sustained. 


(B-76617) 


BOOKS OR REPORTS ON MILITARY OPERATIONS—PURCHASES BY 
AMERICAN BATTLE MONUMENTS COMMISSION 


Books or published reports of military leaders—other than newspapers or 
periodicals—which have been determined by the American Battle Monuments 
Commission to be essential to the procurement of authoritative historical data 
concerning military operations in connection with the duties imposed by 
section 2 of the act of June 26, 1946, for the preparation of plans and estimates 
for the erection of memorials where the American armed forces have served 
may be purchased from funds appropriated for the Commission’s necessary 
expenses by the Independent Offices Appropriation Act, 1948, even though 
not specifically authorized therein. 


Comptroller General Warren to the Secretary, American Battle Monuments 
Commission, June 7, 1948: 

Reference is made to your letter of May 19, 1948, requesting a de- 
cision as to whether the American Battle Monuments Commission 
legally may purchase from appropriated funds published reports or 
war stories of military leaders, such as the books “Normandy to the 
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Baltic” by Field Marshal Montgomery and “Report of Allied Air 
Operations in Europe” by General Leigh-Mallory. 

Your letter quotes a portion of section 2 of the act of June 26, 1946, 
60 Stat. 317, which provides that the American Battle Monuments 
Commission “shall prepare plans and estimates for the erection of suit- 
able memorials to mark and commemorate the services of the American 
armed forces and shall erect and maintain memorials in the United 
States and at such places outside the United States where the American 
armed forces have served or shall hereafter serve as the Commission 
shall determine.” The letter states that, in order to perform the duties 
imposed upon it by such language, the Commission must have authori- 
tative historical data not only of the operations of the American forces 
but, also, of those of its allies and the opposing forces. In view 
thereof and as essential thereto it desires to purchase the books named 
and similar works. It is stated further that, while neither the act of 
June 26, 1946, supra, nor the act making appropriations for the Com- 
mission contains specific authority for the purchase of such documents, 
you are unaware of any existing provision of law prohibiting such 
purchase unless so specifically authorized. 

Funds for the American Battle Monuments Commission for the 
fiscal year 1948 were appropriated by the Independent Offices Appro- 
priation Act, 1948, 61 Stat. 588, which made available $312,000 under 
title “Salaries and Expenses” for necessary expenses, including various 
specified objects but not including the purchase of books of the nature 
here in question. 

Section 3 of the act of March 15, 1898, 30 Stat. 316—considered 
in 11 Comp. Gen. 411; 15 id. 754; 16 id. 1081; 18 td. 824; 21 id. 339, 
and numerous other decisions of the accounting officers—provided that 
law books, books of reference and periodicals for use in any executive 
department or other Government establishment at the seat of govern- 
ment should not be purchased or paid for from any appropriation 
made for contingent expenses or for any specific or general purpose 
unless such purchase was authorized and payment specifically provided 
for in the law granting the appropriation. However, that section of 
law was repealed by section 17(a) of the act of August 2, 1946, 60 
Stat. 806, 811. Furthermore, the named books are not newspapers or 
periodicals with regard to which the act appropriating funds for the 
American Battle Monuments Commission for the fiscal year 1948, the 
Independent Offices Appropriation Act, 1948, provides in section 
106 (61 Stat. 607) as follows: 

Where appropriations in this Act are expendable for the purchase of news- 
papers and periodicals and no specific limitation has been prepared thereon, the 


expenditures therefor under each such appropriation may not exceed the amount 
of $50 ; Provided, That this limitation shall not apply to the purchase of scientific, 

















748 DECISIONS OF THE COMPTROLLER GENERAL (27 





technical, trade or traffic periodicals necessary in connection with the perform- 
ance of the authorized functions of the agencies for which funds are herein 
provided. 


Therefore, while the appropriation here involved does not specifi- 
cally authorize the purchase of books, since it is available for the Com- 
mission’s necessary expenses and since it appears from your letter 
that the expenses involved reasonably would fall into that category, 
and since there appears to be no existing statute which would prevent 
or prohibit their purchase, no legal objection is perceived to the 
proposed purchase by the American Battle Monuments Commission 
from the appropriation involved. 


(B~76528) 


TRANSPORTATION OF HOUSEHOLD EFFECTS—SHIPMENT FROM FIRST 
TO ULTIMATE STATION IN SUCCESSIVE CHANGES OF STATION— 
RETRANSFER FOR PERSONAL CONVENIENCE 


An employee who was ordered from one official station to another and who, before 
consummation of shipment of his household effects to such new station as 
authorized by his transfer order, was transferred to a third station at his 
own request and for his own convenience is not entitled under Executive 
Order No. 9805 to reimbursement for shipment of household effects from his 
first official station to the third station, the employee, upon retransfer for 
his own convenience, having relinquished all right to transportation ex- 
penses acquired under the said Executive order as a result of the first transfer 
order. 


Comptroller General Warren to M. E. Fisher, Department of Agriculture, June 
11, 1948: 


Reference is made to your letter of May 14, 1948, transmitting a 
voucher for $156.18 in favor of Ronald B. Elmes, Soil Conservation 
Service employee, Eugene, Oregon, covering shipment of 6,540 pounds 
of household effects from Portland to Eugene, Oregon, on April 7, 1948, 
and requesting decision as to whether said voucher may be certified 
for payment. Your letter reads, in pertinent part, as follows: 


Mr. Elmes, an employee of the Soil Conservation Service, with official head- 
quarters at Portland, Oregon was transferred by appropriate personnel action, to 
the territorial office of the Soil Conservation Service in Honolulu, T. H., effective 
September 7, 1947, (BE. O. D. 10-3-47), and was authorized by Travel Authoriza- 
tion No, 240-48 dated August 25, 1947, to incur necessary transportation costs for 
himself and immediate family, and cost of transporting household goods and 
personal effects from the old station to the new under the provisions of Executive 
Order 9805 dated November 25, 1946. On September 12, 1947 an unnumbered con- 
tract was awarded by the Soil Conservation Service to the Portland Van and 
Storage Company, 407 North Broadway, Portland 12, Oregon, providing for the 
following services in connection with the movement of Mr. Elmes’ household goods 
and personal effects: 

“Item 1.—Furnish all necessary labor, material and equipment for wrapping 
and crating the household furniture; and packing, wrapping, or otherwise pre- 
paring for shipment the household goods belonging to Mr. Ronald B. Elmes, 
4716 N. Amherst, Portland, Oregon, and marking for water shipment to Hono- 
lulu, Hawaii. 
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“Item 1a.—Drayage to steamship wharf at Portland, Oregon.” 

Shipment from Portland, Oregon to Honolulu, T. H. was to have been accom- 
plished on Government Bill of Lading and movement from dockside to new place 
of residence in Honolulu covered by purchase order. 

In conformance with the provisions of Item 1 of the above unnumbered con- 
tract, the Portland Van & Storage Company prepared the household goods for 
overseas shipment and placed them in storage in their warehouse in Portland, 
Oregon, pending shipping instructions from Mr. Elmes. The Portland Van and 
Storage Company was subsequently informed that shipment would not be con- 
summated and upon presentation of a billing, payment was made to them for 
that part of the move which they had completed in accordance with Item 1 of the 
contract. 

On March 21, 1948, Mr. Elmes was transferred for personal reasons from 
Honolulu, T. H. to the district office of the Soil Conservation Service at Eugene, 
Oregon. Since this transfer was for the convenience of the employee and at 
his request, no travel authorization was issued. Cost of reporting to the new 
official headquarters at Eugene, Oregon, was borne by the employee. Follow- 
ing entrance on duty at Bugene, Oregon, Mr. Elmes arranged with the Portland 
Van and Storage Company for the transfer of his household goods from storage 
in Portland, Oregon to his place of residence in Eugene, Oregon. This latter 
move was made at no expense to the Government. 

The attached voucher constitutes a claim submitted by Mr. Elmes for reim- 
bursement of the cost of moving his household goods from Portland, Oregon to 
Eugene, Oregon under the authority contained in Travel Authorization No. 
240-48 which covered movement of household goods and personal effects from 
Portland, Oregon to Honolulu, T. H. Mr. Elmes bases the validity of his claim 
on Executive Order No. 9805, Title 1, General, Sections 5 and 8, which read in 
part as follows: 

“Sec. 5. Time limit.—All travel and transportation allowable under these 
regulations shall begin within two years from the effective date of the transfer 
of the employee. * * * 

“Sec. 8. Origin and destination of shipment.—The expenses of transportation 
authorized hereunder or reimbursement on a commuted basis within the United 
States shall be allowable whether the shipment originates at the employee’s last 
official station or at some previous place of residence, or partially at both, or 
whether the point of destination is the new official station or some other point 
selected by him, or both: Provided, that the cost to the Government shall not 
exceed the cost of shipment in one lot by the most economical route from the 
last official station tothe new. * * *” 

In the absence of specific authorizing language in the governing regulations, 
however, uncertainty exists as to the propriety of reimbursing Mr. Elmes for 
expenses incurred in moving his household goods from Portland, Oregon to 
Eugene, Oregon under an authorization providing for such expenses from Port- 
land, Oregon to Honolulu, T. H., when the move to Eugene, Oregon was because 
of a second transfer made for the convenience and benefit of the employee and 
at his request, in connection with which no expenses were allowed. . 


In decision of November 7, 1947, B-70546, 27 Comp. Gen. 267, to 
you it was held (quoting from syllabus) : 

An employee who was ordered from one official station to another and who, 
before shipment of his household effects to such new station, was transferred to 
a third station to which shipment was made within the two-year allowable period 
is entitled, under Executive Order No. 9805 issued pursuant to the adminis- 
trative expense statute of August 2, 1946, to reimbursement on a commuted basis 
for shipment from the first to the third station, only, based upon the short-time dis- 
tance between such points, irrespective of the actual cost of such single shipment. 
See, also, B-73197, March 12, 1948 (27 Comp. Gen. 513) ; compare 
B-71377, December 12, 1947 ; 20 Comp. Gen. 568. 

In the cases cited it will be observed that each of the travel orders— 
effecting the transfer from one official station to another for perma- 
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nent duty—issued for the convenience of the Government and in- 
cluded authorization for the shipment of the employee’s household 
effects at Government expense. Whereas, in the case here considered 
the transfer from Hawaii to the United States having issued for the 
convenience of the employee—at his request—the travel order of 
March 21, 1948, contained no such authorization. Since the travel 
order in the second instance contained no authority for the shipment 
of household effects this employee acquired no right to payment for 
transportation expenses as a result of orders returning him to the 
United States for permanent duty. 

It will be noted that section 1 of the act of August 2, 1946, 60 Stat. 
806, and section 4, title I, of Executive Order 9805, specifically pro- 
hibit the payment of transportation expenses in any case where the 
transfer is made primarily for the convenience or benefit of the em- 
ployee or at his request. Since the payment of expenses for transpor- 
tation is expressly precluded in any case where the transfer is effected 
for the convenience of the employee, it necessarily must be concluded 
that any and all right to transportation expenses which this employee 
acquired under sections 5 and 8, title I, and sections 17 through 26, 
title III, Executive Order 9805, as a result of transfer orders dated 
August 25, 1947, was relinquished and thereby automatically ter- 
minated on March 31, 1948, the effective date of orders directing his 
return to the United States. To hold otherwise would be in contra- 
vention of the statute and tantamount to amending or supplementing 
the regulations. 

Accordingly, on the basis of the present record, the voucher may 
not be certified for payment. 

The voucher and supporting papers are returned herewith. 


(B-73888) 


COMPENSATION—DOUBLE; POLITICAL ACTIVITY OF EMPLOYEES; 
CONCURRENT STATE EMPLOYMENT 


In the case of an employee appointed as a loss adjuster by the Federal Crop 
Insurance Corporation on a per diem when actually employed basis and 
concurrently employed by the Post Office Department as a substitute rural 
mail carrier when the regular carrier is absent with pay, there is no viola- 
tion of the dual compensation provisions of the act of May 10, 1916, as 
amended, if the employee did not receive compensation as a substitute rural 
carrier for any of the days he received compensation as a loss adjuster. 

The payment of compensation for services rendered, prior to separation, by an 
employee who held an elective State or local township office concurrently 
with Federal employment would not be barred by the provisions of section 9 
of the act of August 2, 1939 (Hatch Act), prohibiting political activities, 
unless the services of said employee were terminated pursuant to the pro- 
visions thereof, nor do the provisions of the Executive order of January 17, 
1873, which bar Federal employees from accepting or holding office under a 











Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 751 


State or Territorial government, purport to prohibit the payment of Federal 
compensation. 


Comptroller General Warren to Glenn W. Sitz, Department of Agriculture, June 
15, 1948: 


There has been considered your letter of February 20, 1948, as 
follows: 


Your decision is respectfully requested as to whether or not I may properly 
certify for payment the attached vouchers identified by case numbers, in view of 
the facts stated below. 

In the administration of its crop insurance programs, the Federal Crop Insur- 
ance Corporation has appointed in the several states a number of loss adjusters 
on a per diem (WAE) basis. It is the policy of the Corporation to select men 
who have high integrity and standing in the various communities of the States 
and who also have the ability to perform loss adjustment duties. This presents 
a difficult problem in many communities, often necessarily resulting in the 
appointment of nen who already are employed by the Federal and State Govern- 
ments in other capacities. 

The appointment given by the Corporation to its loss adjusters is temporary- 
indefinite by authority of Civil Service Commission under Schedule A-9-XXIX 
with a CAF-5 classification at a salary of $10.1723076 per diem (WAE). Em- 
ployment under this authority may not exceed 120 working days in any one year. 
As a general rule, very few loss adjusters are ever employed the maximum num- 
ber of days. The loss adjustment work is entirely of a seasonal nature. 

Case 1.—As evidenced by the attached vouchers, claims are made by Mr. Ray- 
mond H. Kelly, Route 1, Ennis, Texas, for $233.95 and $132.24, covering services 
performed in July and August 1947. Concurrent with his employment in this 
Corporation, Mr. Kelly was employed by the Post Office Department as a sub- 
stitute rural mail carrier. From the best information that I am able to obtain, 
Mr. Kelly serves only when the regular rural carrier is on leave and is paid for 
such services under the usual type of appointment given by the Post Office De- 
partment to its substitute rural mail carriers. My information is that such 
appointments are on a per diem basis. A blank copy of Form 4066, “Notice of 
Appointment of Substitute Rural Carrier,” is attached. May I properly certify 
for payment Mr. Kelly’s vouchers without such payment being in violation of 
the act of May 10, 1916, as amended by the act of August 29, 1916, 39 Stat. 582? 
The decisions rendered in 15 Comptroller General 751 and 18 Comptroller General 
614 and the provisions of Title 39, Sections 201, 202, and 203 of the U. S. Code, 
have been noted. 

Case 2.—As also evidenced by the vouchers attached, claims are made by Mr. 
James W. O’Brien, Route 2, Stillwater, Minnesota, for $132.24 and $101.72, cov- 
ering services performed in October and November 1947. Concurrent with his 
employment in this Corporation, he was a member of the Minnesota State Senate 
for which compensation of approximately $2,000.00 per annum was made. Appar- 
ently such positions are secured as a result of an election campaign. Mr. O’Brien’s 
employment with this Corporation was terminated on January 5, 1948. May I 
properly certify for payment these claims, in view of a possible violation of the 
Hatch Act? 

Case 3.—As also evidenced by the vouchers attached, claims are made by 
Mr. Gus C. Christensen, Route 1, Waubun, Minnesota, for $91.55 and $20.34, 
covering services performed in October and November 1947. Concurrent with 
his employment in this Corporation, Mr. Christensen served as Chairman, Board 
of Supervisors, Lake Grove Township. I am informed that Mr. Christensen’s 
appointment is an elective position, but the nomination and election was made 
in an open meeting with no campaigning before election. May I properly certify 
for payment these claims, in view of a possible violation of the Hatch Act? 


In 15 Comp. Gen. 751, it was held (quoting from the syllabus) : 


The dual compensation act of May 10, 1916, as amended by the act of August 
29, 1916, 39 Stat. 120, 582, is not for application to part-time or intermittent 
employees performing services for different Government agencies on different 
days or at different times if payment is on a per diem or fee basis for time actually 
employed. 
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Section 17 (a) of the Postal Employees’ Pay Act of 1945, Public Law 
134, 59 Stat. 455, prescribes the compensation for rural carriers and 
section 17 (b), 59 Stat. 456, provides that “a substitute rural carrier 
who performs service for a regular carrier absent with pay shall be 
paid at the same rate paid the regular carrier for each day’s service, 
exclusive of Sundays and authorized holidays.” Accordingly, in case 
No. 1, if Mr. Kelly did not receive compensation as a substitute rural 
carrier for any of the days in July and August, 1947, covered by the 
vouchers claiming compensation on a WAE basis as an employee of 
your corporation, there would not be involved any violation of the dual 
compensation act of May 10, 1916, as amended, 39 Stat. 120, 582, and 
the voucher properly could be certified for payment. 

With respect to case No. 2, section 9 of the act of August 2, 1939, 
53 Stat. 1148, commonly known as the Hatch Act, provides: 


Sec. 9. (a) It shall be unlawful for any person employed in the executive 
branch of the Federal Government, or any agency or department thereof, to use 
his official authority or influence for the purpose of interfering with an election 
or affecting the result thereof. No officer or employee in the executive branch 
of the Federal Government, or any agency or department thereof, shall take 
any active part in political management or in political campaigns. All such 
persons shall retain the right to vote as they may choose and to express their 
opinions on all political subjects. For the purposes of this section the term 
“officer” or “employee” shall not be construed to include (1) the President and 
Vice President of the United States; (2) persons whose compensation is paid 
from the appropriation for the office of the President; (3) heads and assistant 
heads of executive departments; (4) officers who are appointed by the President, 
by and with the advice and consent of the Senate, and who determine policies 
to be pursued by the United States in its relations with foreign powers or in 
the Nation-wide administration of Federal laws. 

(b) Any person violating the provisions of this section shall be immediately 
removed from the position or office held by him, and thereafter no part of the 
funds appropriated by any Act of Congress for such position or office shall be 
used to pay the compensation of such person. 


In 19 Comp. Gen. 834, it was stated, at page 835: 


The provisions of section 9 (b) of the statute are not self-executing, and it 
follows that there is required administrative or executive action to remove an 
officer or employee who violates section 9 (a) of the statute. The inhibition of 
the statute against the use “thereafter” of appropriated funds for payment of 
the compensation of “such person” attaches upon the removal from office or 
position as therein prescribed the word “thereafter” as used in the statute 
relating back to the prescribed action of removal, and not to the date of some 
action on the part of an officer or employee which subsequently may be deter- 
mined to have violated section 9 (a) of the statute. In other words, the statute 
prescribes a cause of removal from the service and may not be regarded as 
working a forfeiture of all or any part of the accrued unpaid compensation of an 
officer or employee who has not been removed from his office or position pursu- 
ant to such statute. 


Your submission does not state whether the termination of Mr. 
O’Brien’s employment was because of the Hatch Act. If removed 
because of said Hatch Act, that act would constitute a bar to any 
payment thereafter to him for compensation irrespective of whether 
earned before or after removal. Compare 26 Comp. Gen. 853. If not 
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removed because of the Hatch Act, there remains for decision whether 
the holding of the Federal office while holding a State office would 
be in violation of the provisions of the Executive order of January 
17, 1873, which provides, in material part: 


* * * that from and after the 4th day of March A. D. 1873 (except as 
herein specified) persons holding any Federal civil office by appointment under 
the Constitution and laws of the United States, will be expected, while holding 
such office, not to accept or hold any office under any State or Territorial 
government, or under the charter or ordinances of any municipal corporation ; 
and further, that the acceptance or continued holding of any such State, Terri- 
torial, or municipal office, whether elective or by appointment, by any person 
holding civil office as aforesaid under the Government of the United States, 
other than judicial offices under the Constitution of the United States, will be 
deemed a vacation of the Federal office held by such person, and will be taken 
to be, and will be treated as, a resignation by such Federal officer of his com- 
mission or appointment in the service of the United States. 

+ * * x * a z 

* * * Heads of departments and other officers of the Government who 
have the appointment of subordinate officers are required to take notice of this . 
order and to see to the enforcement of its provisions and terms within the sphere 
of their respective departments or offices and as relates to the several persons 
holding appointments under them respectively. 


In 16 Comp. Gen. 776, it was stated : 


There is no Federal statute precluding payment of salary or compensation 
otherwise due to an officer or employee of the United States for a period during 
which he may be holding an office or position under a State government, also; 
and it will be noted that the Executive order, supra, does not purport to prohibit 
such payment but requires a resignation from the Federal office if the holder 
thereof elects to accept or continue to hold the State office. In the case here 
presented the employee did tender his resignation from the Federal position on 
the same day that he accepted employment under the State government. 

Accordingly, if Mr. O’Brien was not removed because of the Hatch 
Act, there would appear to be no prohibition against the payment to 
him of his Federal compensation covering the period prior to his 
separation. 

With respect to case No. 3, and as indicated in the discussion of 
case No. 2, supra, the provisions of the Hatch Act are not self-execut- 
ing, and if action has not been taken to terminate Mr. Christensen’s 
services for violation of that act, he would be entitled to his com- 
pensation for services rendered so far as the Hatch Act is concerned. 
19 Comp. Gen. 834. See, also, discussion in case No. 2 with respect 
to the application of Executive order of January 17, 1873. 

The vouchers are herewith returned, and action thereon should be 
in accordance with the foregoing. 


(B-75797) 


TEMPORARY STORAGE OF HOUSEHOLD EFFECTS 


The provisions of section 12 (b) of Executive Order No. 9805, as added by Execu- 
tive Order No. 9933, retroactively effective to July 1, 1947, authorizing, in 
the case of transfers between points within the continental United States, 
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reimbursement at the commuted rates prescribed therein for expenses of 
temporary storage of household goods and personal effects at not to exceed 
the actual amount paid by the employee, are for application only in those 
eases where the order directing the travel was issued on or after July 1, 1947. 

Under section 12 (b) of Executive Order No. 9805, as added by Executive Order 
No. 9933, authorizing reimbursement on a commuted basis at not to exceed the 
actual expenses of temporary storage of household effects, reimbursement 
should be made for the actual expenses of temporary storage for the first 60 
days and other necessary expenses incidental thereto or arising solely from 
the storage, including the expenses of moving the effects to and from storage, 
it being immaterial whether the cost of final drayage from storage to resi- 
dence was incurred subsequent to the expiration of the authorized 60-day 
storage period. 


Comptroller General Warren to L. H. Perkins, Department of Labor, June 15, 
1948: 

Reference is made to your letter of April 1, 1948, transmitting a 
voucher in favor of Louis Weiner, senior attorney, Office of the Solici- 
tor, Department of Labor, in the amount of $139.48, of which $80 
‘ covers reimbursement at a commuted rate for temporary storage of 
his household goods in Philadelphia, Pennsylvania, from July 1 to 
August 31, 1947, and $59.48 of which covers the actual cost of moving 
the goods from storage to his permanent residence on September 24, 
1947. The claim for reimbursement of storage is based upon the 
provisions of Executive Order 9805, as amended by Executive Order 
9933, dated February 27, 1948, retroactively effective to July 1, 1947, 
and the claim for hauling the goods from storage to his permanent 
residence apparently is in addition thereto. 

By travel order 47-1787 dated May 7, 1947, the claimant was di- 
rected to proceed on May 12 from Washington, D. C., to Philadelphia, 
Pennsylvania, for the purpose of effecting a permanent transfer of 
duty station. The travel order also authorized the shipment of the 
employee’s household goods and personal effects. The record shows 
that pursuant to the travel order of May 7, 1947, the employee shipped 
4,490 pounds of household goods on June 14, 1947, from Arlington, 
Virginia, to Philadelphia, Pennsylvania, and that, as stated in your 
letter of April 1, 1948, payment therefor in the total amount of $105.56 
was made to Mr. Weiner upon an actual expense basis rather than 
upon a commuted rate basis, on D. O. voucher 255317, August 1947 
account of Paul D. Banning, chief disbursing officer, Washington, 
D. C. The records further show that because of the inability of the 
employee to locate suitable living quarters in Philadelphia he placed 
4,000 pounds of his household goods in storage with the Victory 


Storage Company, 6012 Girard Avenue, Philadelphia, Pennsylvania, 
on June 14, 1947. 


The questions upon which you request decision are as follows: 


(1) Since the claimant’s transfer order was dated prior to July 1, 1947 and his 
household goods were placed in storage on June 14, 1947, is he entitled to any 
reimbursement for storage under Executive Order 9933, and, if your answer is 
in the affirmative, for which period and at what rate? 





| 
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(2) For the purpose of comparing the amount allowable at the commuted rates 
established in Bxecutive Order 9933 with the actual cost, which items on the 
attached bill may be considered? 

Section 12 (b) of Executive Order No. 9805, which was added to that 
Executive order by Executive Order No. 9933, provides: 

(b) Commutation of expenses—temporary storage.—In lieu of the payment 
of actual expenses of temporary storage of household goods and personal effects 
in the case of transfers between points within the continental United States and 
in addition to allowances under Schedule A, reimbursement shall be made to the 
employee at the commuted rate of $1.60 per hundred pounds for the first 30 days 
of storage or fraction thereof plus 40¢ per hundred pounds for the next 30 days 
or fraction thereof: Provided, however, that the amount of the reimbursement 
shall not exceed the amount actually paid by the employee for the storage in 
question. Any claim for reimbursement for temporary storage shall be supported 
by the original or certified copy of the receipted warehouse bill. 

This order shall become effective as of July 1, 1947, and shall be published in 
the Federal Register. 

Prior to the effective date of that section (July 1, 1947), there existed 
no authority whereby expenses incurred on account of the temporary 
storage of household goods and personal effects could be reimbursed 
separately at acommuted rated. There is nothing in that section which 
would warrant the conclusion that its provisions were intended to apply 
to any expenses of storage incurred on account of travel directed be- 
fore that date. Accordingly, it reasonably may be concluded that the 
provisions of that section are for application only in those cases where 
the order directing the travel is issued on or after July 1, 1947. Com- 
pare section 9 and Title V of Executive Order No. 9805. 

Since, in the instant case, the change of stations was ordered prior 
to July 1, 1947, a commutation of expenses for temporary storage of 
household goods moved in accordance with authority contained in that 
order would not be proper. However, as previously stated, examina- 
tion of the voucher, pursuant to which Mr. Weiner was reimbursed for 
expenses incurred on account of the shipment of his household goods 
and personal effects from Arlington, Virginia, to Philadelphia, Penn- 
sylvania, discloses that he was reimbursed upon an actual expense 
basis. Where household goods and personal effects are shipped under 
authority contained in travel orders issued on or after November 1, 
1946 (the effective date of Executive Order No. 9805), reimbursement 
for expenses incurred on account of such shipment is not authorized 
to be made upon other than a commuted basis in accordance with Exec- 
utive Order No. 9805. Therefore, and under the circumstances, the 
voucher now presented may be treated as a request for payment upon 
a commuted basis rather than upon an actual expense basis and, if 
otherwise correct, said voucher may be certified for payment in the 
amount of $34.53 computed as follows: 

Measured by the short-line distance of 142 miles from Arlington, 
Virginia, to Philadelphia, Pennsylvania, the schedule authorizes com- 
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mutation at $3.12 per cwt. for a shipment of 4,490 pounds, or a total 
of $140.09. That sum less the amount of $105.56 paid on D. O. 
voucher 255317, August 1947, Paul D. Banning, leaves a balance of 
$34.53. 

The appropriation sought to be charged with the amount now 
claimed does not appear on the instant voucher. However, the 
appropriation properly chargeable with the amount of $34.53, herein- 
before set forth as the proper amount for certification for payment, 
is “1670121, Salaries and Expenses, Office of Solicitor, Department of 
Labor, 1947,” which should be indicated on the voucher prior to its 
payment. 

In view of the foregoing, your second question is not required 
to be answered. Nevertheless, that question reasonably arises out 
of the facts stated and it is presumed that there are other vouchers 
before you which give rise to the same question. Upon that basis 
the question will be answered. The items included in the bill at- 
tached to the voucher are: 

June 14, 1947—Storage 
Labor in ~.- 
Mat. Ctn — 

July 14, 1947—Storage 

Aug. 14, 1947—Storage. 


Sept. 14, 1947—Storage %4 month 
Labor Out 


Paid—Sept. 19, 1948 


Sept. 24, eee Out 


Paid in full 


Section 12(b) of Executive Order 9805, as amended, supra, does 
not specify which items of expense incurred in connection with storage 
may be included in determining amounts which may be reimbursed 
upon a commuted basis. However, it reasonably may be concluded 
that it was the intent of that section to authorize payment upon a 
commuted basis in an amount not to exceed the actual expenses of 
temporary storage for the first 60 days and other necessary expenses 
incidental thereto or arising solely from the temporary storage, includ- 
ing the expenses of moving the goods to and from storage. Since the 
cost of final drayage from the place of storage to the residence is a 
necessary expense arising from the temporary storage of the goods, 
it is immaterial that such expense was incurred subsequent to the 
expiration of the 60-day storage period allowed by the Executive 
order. Therefore, answering your second question specifically, you 
are advised that if the conditions in the instant case had been for 
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consideration under the provisions of section 12 (b) of Executive 
Order No. 9805, as amended by Executive Order No. 9933, hereinbefore 
quoted, all items appearing on the bill of the Victory Storage Com- 
pany, attached to the voucher forwarded with your letter, except the 
storage charge for one and one-half months in excess of the authorized 
60-day period would be for consideration in computing the amount 
allowable at the established commuted rates. 
The submitted voucher is returned herewith. 


(B-76293) 


TRAVELING AND TRANSPORTATION EXPENSES—TRANSFERS BE- 
TWEEN DEPARTMENTS—“TRANSFER” AND “PERMANENT DUTY” 
DEFINED 


The term “transfer” as used in section 1 of the administrative expense statute of 
August 2, 1946, authorizing the payment of traveling and transportation 
expenses of civilian officers and employees on “transfer from one department 
to another” under certain conditions, does not relate merely to cases of 
persons having a competitive Civil Service status in which transfers are 
authorized under Civil Service regulations, but includes all bona fide changes 
of employment between departments so as to authorize payment in such 

' cases, provided the service in the two agencies is continuous and all statu- 
tory requirements and regulations are complied with. 

The phrase “for permanent duty” as used in section 1 of the administrative ex- 
pense statute of August 2, 1946, authorizing the payment of traveling and 
transportation expenses of civilian officers and employees on “transfer from 
one department to another, for permanent duty,” relates to a change in the 
permanent duty station of the employee and not to the tenure of the appoint- 
ment of the employee so as to exclude from the benefits of the act employees 
with other than permanent appointments. 


Comptroller General Warren to the Secretary of the Interior, June 15, 1948: 


There has been considered your letter of May 7, 1948, in pertinent 
part, as follows: 


The Topographic Branch of the Geological Survey is very desirous of obtaining 
the services, by transfer from their present posts of duty, of several persons now 
employed by the Tennessee Valley Authority who are particularly well qualified 
for performing the type of work for which their services are desired. These indi- 
viduals now occupy positions in an agency that is exempted by statute from 
competitive civil service laws, rules, and regulations (sec. 3, 48 Stat. 59; 16 U.S. C., 
sec, 831b.) and hold excepted appointments. They have expressed their willing- 
ness to accept employment with the Geological Survey on a permanent basis if 
they are able otherwise to qualify for permanent employment, provided their 
traveling and moving expenses can be reimbursed to them by the Government 
upon their transfer; i. e., by the Geological Survey as transferee agency. 

The question has arisen whether the provisions of sec. 1 of the Administrative 
Expense Act (60 Stat. 806), permitting the payment from Government funds of 
traveling and moving expenses for the officers and employees covered thereby, 
are applicable to and may inure to the benefit of employees appointed by the 
Geological Survey who now, 

1. Are serving without competitive status in positions excepted from the Com- 
petitive Service who are appointed in the Geological Survey under Section 2.114 
(a) (e) of the Temporary regulations and who enter on duty with the Geological 
Survey without a break in service. 

2. Have competitive status but are holding excepted appointments and are 
serving in positions excepted from the Classification Act of 1923 who are ap- 
pointed by reinstatement and enter on duty without break in service. 


796802—48—_50 
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8. Are serving in positions excepted from the competitive service, who do not 
have competitive status, but who are selected from certificates of eligibles for 
probational appointment and who enter on duty with the Geological Survey 
without break in service. 

4. Are serving under a Temporary appointment in one agency and are given 
another Temporary appointment by another agency without a break in service. 

5. Are serving under a War Service appointment in one agency and are given 
a Probational appointment by another agency without a break in service. 

+ * * * * ” * 

In the circumstances recited, your early decision is requested on the question 
whether the employees whose services are desired by transfer to the Geological 
Survey to various posts within continental United States may be reimbursed for 
traveling and moving costs of themselves and their immediate families upon 
the accomplishment of their transfers. 


Section 1(a) of Public Law 600, approved August 2, 1946, 60 Stat. 
806, provides: 


That (a) under such regulations as the President may prescribe, any civilian 
officer or employee of the Government who, in the interest of the Government, is 
transferred from one official station to another, including transfer from one 
department to another, for permanent duty, shall, except as otherwise provided 
herein, when authorized, in the order directing the travel, by such subordinate 
official or officials of the department concerned as the head thereof may desig- 
nate for the purpose, be allowed and paid from Government funds the expenses 
of travel of himself and the expenses of transportation of his immediate family 
(or a commutation thereof in accordance with the Act of February 14, 1931) and 
the expenses of transportation, packing, crating, temporary storage, drayage, and 
unpacking of his household goods and personal effects (not to exceed seven 
thousand pounds if uncrated or eight thousand seven hundred and fifty pounds 
if crated or the equivalent thereof when transportation charges are based on 
cubic measurement): Provided, That advances of funds may be made to the 
officer or employee in accordance with said regulations under the same safe- 
guards as are required under the Subsistence Expense Act of 1926 (5 U. S. C. 
828): Provided further, That the allowances herein authorized shall not be 
applicable to civilian employees of the War Department and their dependents 
when transferred under the provisions of section 3 of the Act of June 5, 1942 
(50 U. 8. C. 763), nor to officers and employees of the Foreign Service, Depart- 
ment of State: Provided further, That no part of such expenses (including those 
of officers and employees of the Foreign Service, Department of State) shall be 
allowed or paid from Government funds where the transfer is made primarily 
for the convenience or benefit of the officer or employee or at his request: Pro- 
vided further, That in case of transfer from one department to another such 
expenses shall be payable from the funds of the department to which the officer 
or employee is transferred. 


Section 18 of the same act, 60 Stat. 811, provides: 


Sec. 18. The word “department” as used in this Act shall be construed to include 
independent establishments, other agencies, wholly owned Government corpora- 
tions (the transactions of which corporations shall be subject to the authoriza- 
tions and lmitations of this Act, except that section 9 shall apply to their adminis- 
trative transactions only), and the government of the District of Columbia, but 
shall not include the Senate, House of Representatives, or office of the Architect 
of the Capitol, or the officers or employees thereof. The words “continental 
United States” as used herein shall be construed to mean the forty-eight States 
and the District of Columbia. The word “Government” shall be construed to 
include the government of the District of Columbia. The word “appropriation” 
shall be construed as including funds made available by legislation under section 
104 of the Government Corporation Control Act, approved December 6, 1945. 


It is thus apparent from the latter section that the Tennessee Valley 
Authority is not excluded from the benefits provided for under section 
1 of the above-quoted act, if otherwise within the terms of the statute. 
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As section 1 is applicable only when an employee is “transferred from 
one official station to another, including transfer from one department 
to another,” there is for consideration whether the word, “transfer,” 
when relating to a change from one department to another is to be con- 
fined to cases in which transfers are authorized by Civil Service laws 
and regulations or is to be given a broader meaning. In Chapter T2-3 
of the Federal Personnel Manual “transfers” are authorized only with 
respect to Federal employees included in the competitive Civil Service. 
However, the general purpose of section 1 of the Administrative 
Expense Act is to make permanent the provisions for the transfer of 
employees between official stations which previously had been depend- 
ent upon special enactments repeated each fiscal year and to extend a 
like benefit to employees when transferred between departments. The 
necessity and reason for extending such benefits to transfers between 
departments are discussed in decision of April 28, 1938, 17 Comp. Gen. 
874, construing an earlier statute, in which decision it was stated at 
page 876: 

The term “transfer” as used in the statute, supra, is not to be understood in the 
same sense as that term is understood in connection with the administration of 
the civil service laws and regulations, in which connection it is used to designate 
changes from one department or establishment to another as well as from one 
position to another within a department or establishment. On the contrary, the 
term as used in this statute must be understood as relating only to a change in 
official station required in the interest of the Government in connection with the 
administration of the activity under which the person transferred is employed 
and for which the appropriation involved is available. 

If a change in official station of an officer or employee—directed for the bene- 
fit of the Government—involves no break in service, no termination of employ- 
ment by operation of law, no change in the appropriation to be charged with the 
salary and traveling expenses of the officer or employee, and no change in the 
department or establishment under which the service is to be performed, such 
change in station may be regarded as a “transfer” within the meaning of the 
statute, regardless of whether, in connection with such transfer, there is involved 
a change in title of the position or in the grade or salary rate of the officer or 
employee. Of course, reimbursement of travel expenses incident to such trans- 
fers is not authorized except in accordance with the provisions and subject to the 
conditions prescribed in the statute. 

As the authority to transfer employees between official stations 
within an agency never has been confined to employees having a com- 
petitive Civil Service status, it appears reasonable to conclude that 
there was no intent on the part of Congress in enacting Public Law 600 
to confine transfers between departments to the competitive Civil Serv- 
ice. Accordingly, the benefits of section 1 of the act of August 2, 1946, 
will not be confined to cases of persons having a competitive Civil 
Service status in which transfers could have been authorized under 
Chapter T2-3 of the Federal Personnel Manual, but will be available 
to all bona fide changes of official station within the same agency and 
also to all such changes of employment between departments, as 
defined in section 18 of that act, provided the service in the two agen- 
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cies is continuous, that is, without any break of one or more workdays 
and all statutory requirements and regulations are complied with. 

There remains for consideration the application of the words, “for 
permanent duty,” as used in the statute with relation to transfers. 
In a similar situation it was stated in 22 Comp. Gen. 219, at page 220: 


The words, “when transferred from one official station to another for perma- 
nent duty”, as used in both the title and body of the act of October 10, 1940, 
54 Stat. 1105—as well as in the President’s regulations thereunder, Executive 
Order No. 8588, dated November 7, 1940—appear to relate to a change in the 
permanent duty station of the employee and not to the tenure of the appoint- 
ment of the employee. Thus, if other conditions of the statute and regulations be 
met, household goods are authorized to be transported at the expense of the 
Government when the official station or headquarters of an employee is trans- 
ferred from one place to another—as distinguished from official travel to 
another place on temporary duty away from the official station or headquarters 
of an employee—regardiess of the tenure of the appointment of the 
employee. * * ® 


While the statute involved in that ruling applied only to transfers 
of official stations within a particular department or agency, there 
appears no cogent reason why a like holding should not apply to 
inter-departmental transfers under section 1 of the above act. 

Answering your submission specifically, you are advised that the 
benefits of section 1 of the act of August 2, 1946, may be extended to 
all employees in the five numbered examples referred to by you, 
upon compliance with the conditions of the statute and applicable 
regulations. 


(B-76791) 


TRANSPORTATION—ANIMAL PETS OR MASCOTS OF MISSING ARMY 
PERSONNEL 


Animal pets or mascots belonging to missing Army personnel, not being classi- 
fied by carrier tariffs as household goods, may not be transported by com- 
mercial means under section 12 of the Missing Persons Act, authorizing the 
shipment, at Government expense, of “household and personal effects” of 
persons missing as the result of military or naval operations to their resi- 
dences of record or to such other location as may be administratively 
determined. 

Animal pets or mascots belonging to missing Army personnel, not being personal 
articles worn or carried about the person or articles personally used by and 
associated with the person, may not be shipped by commercial means under 
the 112th Article of War, authorizing the delivery of the effects of deceased 
persons subject to military law to their widows or legal representatives, if 
present, or the shipment thereof at Government expense to such persons if 
not present. 



















Assistant Comptroller General Yates to the Secretary of the Army, June 15, 1948: 
Reference is made to your letter of May 26, 1948, as follows: 


An inquiry has been received as to whether authority exists to transport dogs 
of deceased or missing military personnel at Government expense. 

Two members of the United States Air Force, Lt. Colonel William A. Sullivan, 
Jr., and M/Sgt. William W. Knisley were with the U. 8. Military Aviation 
Mission, La Paz, Bolivia. Last September, during a flight from La Paz to the 
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Canal Zone, their plane crashed off the coast of Peru. Both individuals are still 
being carried as missing. Their families have since returned to the United 
States. Both Lt. Colonel Sullivan and M/Sgt. Knisley owned dogs at the time 
of said crash which were temporarily abandoned in Bolivia. 

Both The Missing Persons Act (Act of 7 March 1942, as amended) and the 
112th Article’of War provide for the transportation and disposition of effects 
of deceased or missing personnel. In the instant case, the Commanding General 
of the Caribbean Defense Command has administratively determined that these 
dogs are personal effects and has directed the Commanding General, U. 8. Army, 
Caribbean, Quarry Heights, Canal Zone, to ship the dogs to the next of kin of 
Lt. Colonel Sullivan and M/Sgt. Knisley. This position appears to come within 
the purview of the Missing Persons Act and the 112th Article of War. The De- 
partment of the Army knows of no law or regulation expressly authorizing or 
prohibiting such transportation at Government expense. 

Advice is requested as to whether your office would be compelled to object to 
the transportation of these dogs, at Government expense, under the circum- 
stances hereinabove described. 


Section 12 of the Missing Persons Act, 56 Stat. 146, and the 112th 
Article of War, section 1584, title 10, U. S. Code, referred to in your 
letter, provide as follows: 


Sec. 12. The dependents and household and personal effects of any person on 
active duty (without regard to pay grade) who is officially reported as injured, 
dead, missing as the result of military or naval operations * * * may be 
moved (including packing and unpacking of household effects) to the official 
residence of record for any such person, or, upon application by such dependents, 


to such other locations as may be determined by the head of the department 
concerned * * * 


1584. Effects of deceased persons; disposition of (article 112). 

In case of the death of any person subject to military law the commanding 
officer of the place of command will permit the legal representative or widow of 
the deceased, if present, to take possession of all his effects, then in camp or 
quarters; and if no legal representative or widow be present, the commanding 
officer shall direct a summary court to secure all such effects * * * and as 
soon as practicable after the collection of such effects said summary court shall 
transmit such effects and any money collected, through the Quartermaster 


Corps, at Government expense, to the widow or legal representative of the 
deceased * * *%, 


You state the families of the two missing members of the United 
States Air Force now have returned to the United States. It would 
appear by reason of such fact that persons eligible to receive the 
effects of said members were present at the place of command to 
receive the personal effects then at their station or quarters, and, if 
the situation is as indicated, the applicability in this particular case 
of the 112th Article of War, which provides for the turning over of 
personal effects to the widow or legal representative if present at the 
station, is not apparent. Further, the effects of deceased persons in 
the military service, covered by the cited Article of War, have uni- 
formly been considered as personal articles worn or carried about the 
person and those personally used by and associated with the person. 
The cited section of the Missing Persons Act authorizes the shipment 
of “household and personal effects.” The effect of the use of the words 
“household” and “personal” in connection with the effects to be trans- 
ported at Government expense is to limit the articles which may be 
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shipped to those classified by carrier tariffs as household goods. 
Hence, the shipment of animals, pets and mascots, may not be con- 
sidered as within the contemplation of the statute. 


In harmony with the above, paragraph 30, Army -Regulations 
55-485, Changes No. 2, January 7, 1944, provided that: 


The carrying of pets or mascots on United States Army transports or vessels 
wholly allocated to the War Department is not permissible. The carrying of 
pets or mascots at War Department expense on other vessels is not permissible. 
Dogs may be carried for military purposes. [Italics supplied.] 


This provision of the regulations was superseded May 21, 1946, by 
Changes No. 3, providing as follows: 


(1) Pets and mascots (except those mentioned in par. 31) [parrots, parra- 
keets, love birds, and any other birds of the parrot family] belonging to members of 
the United States Army, War Department civilian employees, or dependent mem- 
bers of families of such personnel, may be transported without charge for ocean 
transportation aboard cargo vessels owned by, under bareboat charter to, or 
wholly allocated to the Army, subject to availability of such vessels. In order 
to have a pet or mascot transported under this authority, the owner must comply 
with the following provisions: 

(a) Make arrangements satisfactory to the commanders of the port of em- 
barkation and of the port of debarkation responsible for accomplishing the ship- 
ment, to cover the expenses for care and feeding and any other neceSsary 
expenses in connection with the movement (including inland transportation where 
such transportation is to be performed by commercial means) of pets and 
mascots from the time they are received by such ports to arrival at final 
destination. 

* *” oe a om * * 

(3) The transporting of pets and mascots aboard passenger vessels owned 

by, under bareboat charter to, or wholly allocated to the Army, is prohibited. 


Inasmuch as the above-quoted Army Regulations in effect prohibit 
the shipment of dogs, not carried for military purposes, except on a 
space-available basis on Government-owned or chartered cargo ves- 
sels, and by reason of the fact that said regulations were promulgated 
pursuant to, and in consonance with, the laws cited in your letter, you 
are advised that there is no legal or proper basis for the transportation 
by commercial means at Government expense of dogs which were 
owned by deceased or missing military personnel. 


(B-77012) 


RETIREMENT—SALARY DEDUCTIONS UPON REEMPLOYMENT 


In making salary payments to Civil Service annuitants over 60 years of age 
for periods of reemployment after April 1, 1948, the effective date of the 
act of February 28, 1948, amending the Civil Service Retirement Act of 
1930, as amended, there should be deducted a sum equal to the retirement 
annuity allocable to the period of actual employment, pursuant to the 
provisions of section 2 (b) of the 1948 act, notwithstanding that the law 
in effect at the time of retirement required the discontinuance of annuity 
payments during periods of reemployment instead of pay roll deductions. 
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Comptroller General Warren to J. C. Shanks, Disbursing Clerk, House of 
Representatives, June 17, 1948: 


I have your letter of June 3, 1948, countersigned by the Clerk of 
the House of Representatives, in which decision is requested upon 
the question of whether there should be deducted from the compen- 
sation otherwise due Mr. H. Ralph Burton—who, since April 15, 
1948, has been employed as General Counsel to the Special Committee 
on Campaign Expenditures—a sum equal to the annuity which was 
determined as payable to him under the Civil Service Retirement 
Act of 1930, as amended, upon his involuntary separation from the 
service of the House of Representatives of a clerk to a Member of 
Congress, effective at the close of business March 31, 1948. 

Your doubt in the matter appears to arise because of the provision 
of section 7 (b) of the Civil Service Retirement Act, approved May 
29, 1930, as amended by section 5 of the act approved January 24, 
1942, 56 Stat. 16, which was in effect on the day that Mr. Burton 
was involuntarily separated from his position as clerk to a member 
of the House of Representatives. That section of the statute 
provided : 

(b) Should an annuitant under the provisions of this section be reemployed 

in a position included in the provisions of this Act, the annuity and any right 
to an immediate or deferred annuity as provided herein shall cease as of the 
date of such employment. If such annuitant is reemployed in any position in 
the service of the United States or the District of Columbia, not within the 
provisions of this Act, annuity payments shall be discontinued during the period 
of such employment, and resumed in the same amount upon termination of such 
employment, 
However, section 7 of the Civil Service Retirement Act, as amended, 
was further amended by section 7 of Public Law 426, approved Feb- 
ruary 28, 1948, 62 Stat. 52. As that section now is written it contains 
none of the wording quoted above which, therefore, must be considered 
as having been repealed as of April 1, 1948, the effective date of Public 
Law 426, supra, so far as concerns this matter. 

In the employment of annuitants over 60 years of age on and after 
April 1, 1948, there are for consideration the provisions of section 2 (b) 
of the Civil Service Retirement Act, as amended by section 2 of Public 
Law 426, approved February 28, 1948, 62 Stat. 49, as follows: 

(b) No person who is receiving an annuity under the provisions of this Act 
and who has reached the age of sixty years shall be eligible again to appoint- 
ment to any appointive office, position, or employment under the Government of 
the United States or of the District of Columbia, unless the appointing authority 
determines that he is possessed of special qualifications: Provided, That no 
deductions for the retirement fund shall be withheld from the salary, pay, or 
compensation of such person, but there shall be deducted from his salary, pay, 
or compensation otherwise payable a sum equal to the retirement annuity allocable 
to the period of actual employment: Provided further, That the annuity in such 


case shall not be redetermined upon such person’s subsequent separation from 
the service. 
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As subsection (b) of section 7 of the Civil Service Retirement Act, 
hereinbefore quoted, no longer is law, the payment of compensation 
to employed annuitants over 60 years of age necessarily must be 
governed by the above-quoted section 2 (b) of the Civil Service 
Retirement Act of 1930, as amended. That is to say, the payment of 
compensation to employed annuitants who are over 60 years of age 
is to be made in accordance with laws currently in effect irrespective 
of the laws in effect at the time of retirement. 

Accordingly, you are advised that in making payment to Mr. Burton, 
there should be deducted from his present salary a sum equal to the 
retirement annuity allocable to the period of actual employment. 


(B-66834) 


APPROPRIATIONS—FISCAL YEAR—TRANSPORTATION REQUEST EX- 
CHANGED DURING ONE FISCAL YEAR FOR TRAVEL PERFORMED IN 
NEXT FISCAL YEAR 


Where a transportation request is exchanged for a ticket near the end of one 
fiscal year for travel to begin in the following fiscal year, the cost of such 
transportation is chargeable to the appropriation available for expenses of 
travel for the fiscal year in which the travel is commenced. 26 Comp. Gen. 
961, distinguished. 


Comptroller General Warren to the Secretary of State, June 18, 1948: 

Consideration has been given your letter of April 20, 1948, reference 
DF/Y, referring to Office decisions of August 23, 1946, B-59835 (26 
Comp. Gen. 131), and June 27, 1947, B-66834 (26 Comp. Gen. 961), 
and requesting a decision clarifying the rule as to the appropriation 
properly chargeable with the cost of transportation secured on trans- 
portation requests “exchanged for tickets near the close of this fiscal 
year for travel to begin subsequent to June 30, 1948.” 

In the first situation—26 Comp. Gen. 131—the facts were that the 
transportation requests were exchanged for tickets near the close of 
one fiscal year for the purpose of obtaining accommodations for travel 
during a fixed period in the subsequent fiscal year, and it was held that 
since the transportation for which the Government requests were uti- 
lized did not begin until after July 1, 1946, the cost thereof was 
chargeable to the appropriation for the fiscal year 1947. 

In the second situation—26 Comp. Gen. 961—your Department 
presented the question— 

May the cost of transportation to the port of embarkation prior to sailing of a 


vessel be considered the beginning of a continuous journey for the purpose of es- 
tablishing the obligation for the entire journey? 


In propounding the question, your Department referred to situa- 
tions “where two fiscal years are involved in continuous journey 
travel.” That is to say, several modes of transportation—rail, air, 
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steamship, etc.—were availed of in completing a journey, one being 
utilized in a particular fiscal year, and another being utilized in the 
subsequent fiscal year. In answer to your question, it was held that 
the appropriation chargeable for the entire trip would be the appro- 
priation current at the time the ticket is purchased. However, your 
submission did not present, nor was specific consideration given to, 
a situation where the ticket is purchased in one fiscal year and the 
travel is commenced in the succeeding fiscal year. 

The general rule relative to the availability of a prior fiscal year 
appropriation for services to be performed during the succeeding 
fiscal year is that (1) a valid contract for the services must have been 
made within the prior fiscal year, and (2) a need for the services 
must have existed within the said prior fiscal year. 16 Comp. Gen. 
37; 20 id. 436; 27 td. 25. When a transportation request is exchanged 
for a ticket, a contract to pay for the service which might be received 
is created. However, where the exchange takes place in one fiscal 
year and the travel is not to take place until the next fiscal year, it 
cannot well be said that a need for the services exists at the date of the 
exchange. Though circumstances may render it desirable, or even 
essential, that the exchange be effected in the prior fiscal year to as- 
sure the traveler of reservations for the travel, the material factor in 
determining the appropriation properly chargeable with the expense 
is not the need for the ticket but the need for the travel. Cf. A-30477, 
April 20, 1939. 

Accordingly, in answer to your specific question as to what appro- 
priation is chargeable when transportation requests are exchanged 
for tickets near the close of this fiscal year for travel to begin sub- 
sequent to June 30, 1948, I have to advise that the appropriation avail- 
able for expenses of travel for the fiscal year 1949 is the appropriation 
properly chargeable. 


(B-76258) 


COMPENSATION—PAYMENTS—ACCOUNTING AND CUSTODIAL EM- 
PLOYEES OF U. 8S. PROPERTY AND DISBURSING OFFICE 


While accounting and custodial employees serving in the office of the United 
States property and disbursing officer for a State under appointments made 
by the State military authorities without regard to civil service and classifi- 
eation laws are to be regarded as State employees and not employees of 
the United States within the meaning of section 604 (d) of the Federal 
Employees Pay Act of 1945, their compensation, a part of which is paid from 
Federal funds and which is payable on a monthly or semi-monthly basis 
under applicable regulations, is for computation on the basis of a 30-day 
month in accordance with section 6 of the act of June 30, 1906, as amended. 


Comptroller General Warren to Lt. Col. C. G. Gealta, U. S. Army, June 18, 1948: 
By 9th indorsement of May 10, 1948, the Chief of Finance forwarded 
here for consideration your request of April 13, 1948, for a decision 
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as to whether payment is authorized on a voucher submitted therewith 
in favor of Emmet W. Woods, Clerk, Technical Transportation, em- 
ployed in the office of the Acting U. S. Property and Disbursing Officer 
for Nevada, Carson City, Nevada, for $7.42 as additional compensa- 
tion alleged to be due for services rendered during the period Novem- 
ber 17 through November 30, 1947, under the circumstances shown in 
paragraph 2 of your letter, as follows: 


Method of computation used by this office for computing National Guard 
civilian payrolls based on provisions of Act of 30 June 1906, as amended by 
Public Law 106—79th Congress. Under the provisions of this act the pay of 
all monthly or per annum employees, with the exception of employees coming 
within purview of Federal Employees Pay Act of 1945, must be computed on 
basis of a 30 day month. It is the opinion of this office that even though Na- 
tional Guard employees are considered to be State rather than Federal employees, 
the principles outlined above apply in whole to them. In example cited in pre- 
ceding indorsements, the employee entered on duty on 17 November 1947 and 
continued in a pay status through 30 November, and therefore it is the opinion 
of this office that his pay should be computed on the basis of 14/30 of $224.00, 
or $104.58. Attached payroll for $7.42 difference between method used by this 
office to compute employees pay and the bi/weekly method used by National 
Guard office to compute pay. 


Section 90 of the National Defense Act approved June 3, 1916, as 
amended, 54 Stat. 1134, provides: 


Funds hereafter appropriated under the provisions of the National Defense 
Act, as amended, for the support of the National Guard of the several States, 
Territories, and the District of Columbia, shall be supplemental to moneys appro- 
priated by the several States, Territories, and the District of Columbia, for the 
support of the National Guard, and shall be available for the hire of caretakers 
and clerks: Provided, That the Secretary of War shall, by regulations, fix the sal- 
aries of all caretakers and clerks hereby authorized to be employed, and shall 
also designate by whom they shall be employed. 


Paragraph 3, section II, of Finance Bulletin No. 47, dated June 17, 
1946, as amended by Finance Bulletin No. 23, dated July 3, 1947, 
provides : 


Employees hired by the States and Territories, including United States prop- 
erty and disbursing officers, acccounting employees, caretakers, range keepers, 
temporary laborers, and others, are not considered Federal employees, although 
paid from funds appropriated for the National Guard (see 27 Comp. Dec. 344, 
19 Comp. Gen. 326 and 21 id. 305). Therefore, deductions for civil service retire- 
ment will not be made from the pay of these employees. However, individuals 
employed by the National Guard of the District of Columbia are covered by the 
civil service retirement act, and deductions for retirement purposes will accord- 
ingly continue to be made from their salaries. 


Paragraph 4, section III, of Finance Bulletin No. 47, provides: 


Payment to such employees will be made monthly or semi-monthly by the desig- 
nated finance officer, U. 8S. Army, on Standard Form 1128 (Pay Roll for Personal 
Services) properly prepared and certified by the U. S. Property and Disbursing 
Officer, and approved by The Adjutant General of the State, Territory or the Dis- 
trict of Columbia, or by such other approving officer as he may designate. * * * 
[Italics supplied. ] 


See, also, paragraph 26 & (1) (2), National Guard Regulations No. 50, 
dated November 2, 1946. 
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It thus appears that accounting and custodial employees serving in 
the office of the United States property and disbursing officer for a par- 
ticular State—who are appointed by State military authorities with- 
out regard to United States civil service and classification laws—prop- 
erly are to be regarded as State employees and, as such, they do not fall 
within the purview of section 604 (d) of the Federal Employees Pay 
Act of 1945, 59 Stat. 295, 304. Moreover, since at least a part of their 
compensation is paid with Federal funds, and since the above-quoted 
regulations, dated June 17, 1946, provide for payment upon a monthly 
or semi-monthly basis, it reasonably may be concluded that the com- 
pensation to be paid the claimant should be computed in accordance 
with the provisions of section 6 of the act of June 30, 1906, 34 Stat. 763, 
as amended, 59 Stat. 303. In the instant case, the proper computation 
of compensation due for the period November 17 through November 
30, 1947, is 14/30 of $224, or $104.53. 

Accordingly, payment on the voucher, which together with perti- 
nent papers will be retained in the files of this office, is not authorized. 


(B-76585) 


TAXES—STATE—BUSINESS PRIVILEGE—CONTRACT PRICE 
ADJUSTMENT 


The tax imposed by the State of Arizona on the gross proceeds or gross income 
from the business of contracting, having been held by the Supreme Court 
of Arizona as not being a tax upon the sale or the gross proceeds thereof 
but a business privilege tax based on gross proceeds or income, is a direct 
and immediate burden upon each contractual transaction rather than a 
remote or incidental charge, and, therefore, a contractor is entitled to be 
paid an amount representing such tax under the contract standard tax clause 
providing for price adjustment on account of taxes directly applicable to the 
work covered by the involved contract. 

Where a contractor, relying on regulations of the Arizona Tax Commission which 
exempted Federal Government defense contracts from the operation of a 
State statute imposing a business privilege tax on contractors, excluded 
such costs from his bid price, the subsequent rescission of such regulations 
after award of the contract on a determination that the tax was applicable 
to Government contracts should be regarded as imposing the tax after the 
date of award within the meaning of the contract standard tax clause pro- 
viding for price adjustment on account of taxes subsequently imposed, so as 
to entitle the contractor to payment of the amount representing such tax 
applicable to the contract work. 


Comptroller General Warren to Col. W. E. Ahearn, U. S. Army, June 18, 1948: 

By first indorsement dated April 14, 1948, there was transmitted to 
this Office your request of March 29, 1948, for decision as to whether 
payment is authorized on a voucher transmitted therewith in the 
amount of $9,447.52 in favor of the Murphey-Keith Building Co., cov- 
ering the 20th and final payment under contract No. W-911-Eng- 
1057, dated June 20, 1942, providing for certain construction work on 
a lump-sum basis. 
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The instant claim is represented as being the amount of the here- 
inafter mentioned Arizona excise tax paid by the above-mentioned 
contractor in connection with the subject contract and reimbursement 


therefor is sought on the basis of the tax clause contained in the con- 
tract reading as follows: 


ADJUSTMENT OF CONTRACT PRICE BY REASON OF CHANGE IN FEDERAL, STATE OR 
LocaL Taxes 


Unless otherwise indicated, the prices herein include any Federal, state and 
local tax or charge heretofore imposed which is applicable to the supplies or work 
covered hereby. If after the date of the award, the Federal Government or any 
state or local government shall impose, remove, or change any duty, sales, use or 
excise tax or any other tax or charge directly applicable to the supplies or work 
covered hereby or the materials used in the manufacture thereof or directly upon 
the importation, production, processing, manufacture, construction or sale of such 
supplies, work, or materials, which tax or charge must be borne by the contractor 
because of a specific contractual obligation or by operation of law, or, in case of 
a decrease or elimination of a tax, where the contractor is relieved to that extent, 
and if in case of an increase in an existing tax or the imposition of a new tax the 
contractor has paid such tax or charge to the Federal Government or a state or 
local government, or any person, then the prices named herein will be increased or 
decreased accordingly and any amount due to the contractor as a result of such 
change will be charged to the Government and entered on vouchers (or invoices) 
as a separate item: Provided, however, That the Government reserves the right 
to issue to the contractor in lieu of such payment a tax exemption certificate or 
certificates acceptable to the Federal Government or state or local government, as 
the case may be, and the contractor agrees, in the case of any such state or local 
tax or charge, to take such steps as may be requeSted by the Government to cause 
such tax or charge to be paid under protest, to preserve and to cause to be 
assigned to the Government any and all rights to the refund of such tax or 
charge, and to furnish to the Government all reasonable assistance and coopera- 
tion requested by the Government in any litigation or proceeding for the recovery 
of such tax or charge; and Provided further, That nothing contained herein shall 
be construed as requiring the Government to reimburse the contractor for any 
Federal, state or local income taxes, income surtaxes or excess profits taxes. 


The pertinent provisions of the Arizona Excise Revenue Act of 
1935, as amended (section 73-1303 (h), Arizona Code of 1939), stipu- 
late for the levy and collection annually of a tax— 

At an amount equal to one percent of the gross proceeds or gross income from 
the business, upon every person engaged or continuing in the business of con- 
tracting. Payments made by the contractor for labor employed in construction, 
improvements or repairs shall not be subject to the tax herein imposed. 

It appears from the matters set forth in the instant submission that 
on August 25, 1941, the Arizona Tax Commission promulgated a regu- 
lation purporting to exempt Federal Government defense contracts 
from the operation of the tax prescribed by the foregoing statutory 
provisions; that since such provisions were not being applied in the 
case of Federal Government defense contracts, as in the contract here 
involved, at the time of the negotiation of the contract no charge repre- 
senting the tax was included by the claimant in the quoted prices; but 
that on April 15, 1943, the Arizona Tax Commission rescinded its regu- 
lation of August 15, 1941, by a notice to contractors reading as follows: 


The Tax Commission has rescinded the regulation which purported to exempt 
the contractors performing contracts for the Federal Government or its agencies 
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from reporting and paying sales tax on their income received from the perform- 
ance of such contracts. 


In the event you have failed to report on any contracts you are hereby directed 
to report and pay your sales tax at the rate of 1% under Classification “H” of 
the sales tax report, less labor and labor issuance, on your total gross income 
from the business of contracting done in the state of Arizona. 

Also, it appears that the Supreme Court of Arizona subsequently 
held that a contractor is not entitled to obtain exemption from the sub- 
ject tax on the basis of the State law granting exemption from the 
State sales tax in the case of retail sales of tangible property to the 
United States (Arizona State Taw Commission, et al. v. Frank Har- 
monson Co. Metal Products, 163 P. 2d 667), and that the attempt of the * 
Arizona Tax Commission to exempt Federal Government defense 
contracts from the subject tax was unauthorized and could not furnish 
the basis of an estoppel against the State to collect the tax (Crain Co. 
v. Arizona State Taw Commission, et al., 163 P. 2d 656) ; and that in 
consequence of the demand of the State taxing authorities therefor the 
claimant was required to pay the amount of the tax here involved. 

Obviously, the purpose of the reimbursement provisions contained 
in the above-quoted tax clause was to afford protection to the con- 
tractor from the burden of subsequently imposed taxes of the types 
comprehended thereby and thus to obviate the necessity of the con- 
tractor including in the price bid allowances to cover the possibility 
of future new taxes or increases in existing taxes. Hence, it appear- 
- ing that the subject tax is not an income, surtax or excess profits tax, 
such as are excluded from the operation of said reimbursement pro- 
visions, two questions are presented in considering the validity of the 
instant claim: (1) Is the tax a “tax or charge directly applicable to 
the supplies or work * * * or the materials used * * * or 
directly upon the importation, production, processing, manufacture, 
construction or sale of such supplies, work or materials”; and (2) if 
so, did the State of Arizona “impose” the subject tax “after the date 
of the award” of the contract ? 

In the case of Arizona State Taw Commission, et al. v. Frank Har- 
monson Co. Metal Products, supra, the Supreme Court of Arizona 
said that the tax here involved “is not upon the sale or the gross 
proceeds thereof, but is a privilege tax based upon the gross proceeds 
or gross income from the business of contracting.” In other words, 
the tax is laid against a contractor for the privilege of doing business 
and is measured by his gross proceeds or gross income derived there- 
from. Hence, the compliance with the provisions of the taxing 
statute being a necessary prerequisite to the performance of each and 
every piece of work done by a contractor, the tax must be regarded, 
so far as the present inquiry is concerned, as a direct and immediate 
burden upon each transaction rather than as a remote or incidental 
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charge and, therefore, a tax “directly applicable to the * * * 
work” covered by the subject contract within the meaning and intent 
of that language as used in the contract. 

Of course, it is true that no action was taken by the legislature of 
the State of Arizona in respect to the taxing statute here involved 
subsequent to the award of the subject contract and that in a sense 
the tax in question was “imposed” prior to the award. But a con- 
sideration of the terms of the above-quoted tax clause as a whole 
furnishes a substantial basis for concluding that a tax otherwise 
. proper for reimbursement should be regarded as having been imposed 
after the award within the meaning and intent of the clause in a 
situation where the circumstances are such as appear in the instant 
case. Certainly, the claimant was justified in not including an item 
representing the subject tax in its quoted prices in view of the express 
determination of the Arizona Tax Commission that the tax was not 
applicable in the case of Federal Government defense contracts. 
And since the subsequent reversal of that determination and the 
assessment of taxes in connection with contracts of that type did 
not occur until long after the award of the subject contract, it cannot 
well be said that the tax was in fact “imposed” within the spirit and 
purpose of the tax clause here involved at the time of the award. 

In view of the foregoing you are advised that the claimant is 
entitled under the contractual provisions here involved to be paid 
an amount representing the subject tax in addition to the price other- 
wise fixed for the work covered by the contract. 

Accordingly, payment on the instant voucher—which together with 


related papers is returned herewith—is authorized if correct in other 
respects. 


(B-76587) 


TRAVELING EXPENSES—TRANSFERS—TRAVEL PRIOR TO ISSUANCE 
OF ORDERS 


A transfer order providing for reimbursement of travel expenses incident to 
an employee’s change of station, but which was not administratively ap- 
proved until after the change of station had been accomplished, may not be 
regarded as meeting the requirements of section 1 of the administrative 
expense statute of August 2, 1946, authorizing reimbursement of travel 
expenses to transferred employees “when authorized in the order directing 
the travel,” even though the premature travel was effected on the advice 
of supervisory officials in the field who had no authority to issue such a 
transfer order. 


Comptroller General Warren to W. R. Dillon, Department of the Interior, June 
22, 1948: 


There has been considered your letter of May 7, 1948, as follows: 


The enclosed reimbursement voucher in the sum of $42.52 for the period 
September 18-19, 1947, in favor of Robert N. Gensch, Biologist, P. O. Box 1381, 
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Billings, Montana, is submitted for an opinion on payment in accordance with 
the provisions of Section 3 of the Act approved December 29, 1941, 55 Stat. 876. 

The claim is for transportation and per diem expenses incurred in anticipation 
of the issuance of a formal order authorizing the transfer of official station with 
allowances of travél and other expenses in connection therewith: 

Personnel order dated September 26, 1947, authorized Mr. Gensch’s transfer 
from Minneapolis, Minnesota, to Billings, Montana, and provided for the allowance 
of travel expenses of himself and transportation of the members of his im- 
mediate family and household goods in accordance with existing regulations. 

The record shows that agreement was reached on September 5, 1947, between 
Mr. Gensch’s supervisory officials in the field that Mr. Gensch’s transfer from 
Minneapolis, Minnesota, to Billings, Montana, on or about September 18, 1947, was 
administratively desirable and that recommendation would be made to the 
Director, Fish and Wildlife Service, accordingly. An appropriate recommendation 
for transfer authorization was received in the Director’s office on September 11, 
1947. The personnel order authorizing the transfer was approved September 
26, 1947. 

Under the presumption that the transfer could commence in line with the 
action recommended by his supervisors, Mr. Gensch, on advice of his immediate 
supervisor at Minneapolis, departed on September 18 for Billings, where he 
reported for duty on September 22. 

Mr. Gensch’s supervisors have reported that his services were urgently needed 
at Billings. Had this fact been known to the Director’s office, it is probable that 
the temporary detail of Mr. Gensch to Billings would have been authorized in 
advance of the permanent transfer. 

In view of the foregoing, there is doubt whether, 

(1) The claim may be paid based on an approval under the provisions of Para- 
graph 7 of the Standardized Government Travel Regulations, inasmuch as neces- 
sary travel was involved for which an authorization was not issued, 

(2) The claim may be paid under the provisions of Section 2 of Executive Order 
9805, as a proper travel expense which was authorized in the order directing the 
travel, even though the travel was performed in advance of such order, or 

(3) Whether the claim must be disallowed. 

The claim has the administrative approval of this office and it is desired to pay 
it, if this action would be proper. 


Section 1 of the Administrative Expense Act, approved August 2, 
1946, 60 Stat. 806, provides for reimbursement of travel expenses to 
employees when transferred from one official station to another “when 
authorized in the order directing the travel” which language was in- 
corporated, also, in section 4 of Executive Order 9805, promulgating 
regulations under that act. Similar language has, without exception, 
been held to require the issuance of the authorization in advance of 
the performance of the travel. 11 Comp. Gen. 459; 13 id. 221; 17 id. 
606; and B-74774, May 4, 1948. Section 7 of the Standardized Govern- 
ment Travel Regulations, providing for the “approval” of travel per- 
formed in an emergency, relates to ordinary travel upon official busi- 
ness and has no application to claims based upon transfer of official 
stations. The statutory provision for traveling expenses upon transfer 
contains no authority for the approval of such expenses after their in- 
currence. It does not appear from your statement of the facts in the 
case that the assurance given Mr. Gensch in advance of the perform- 
ance of travel, that his expenses would be paid, was by one authorized 
to issue the orders for such transfer. Accordingly, as the travel order 
purporting to authorize reimbursement of the expenses incurred in 
connection with the transfer of this employee was not issued until after 
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the transfer had been accomplished, it is without effect and payment on 
the voucher covering such expenses is not authorized. 
The voucher is returned herewith. 


(B-76936) 


COMPENSATION—RATES—RETROACTIVE CORRECTION OF ERRORS 


In view of the fact that section 13 (d) of the Postal Service pay statute of 
July 6, 1945, fixing the salary rates of garagemen-drivers of the Motor 
Vehicle Service, makes no requirement that appointments be made initially 
to the first salary grade, the status and salary grade of an employee who 
was initially appointed as garageman-driver at the first salary grade, rather 
than at grade 5 to which he would have been appointed had the administrative 
office had knowledge of his prior Federal civilian and military service, may 
be adjusted by administrative action retroactively to the date of appoint- 
ment without resulting in a retroactive promotion. 


Comptroller General Warren to the Postmaster General, June 22, 1948: 
I have your letter of May 25, 1948, reference 43, as follows: 


The postmaster of Baltimore, Maryland, presented for consideration papers 
covering the appointment of William B. Jackson as temporary regular garage- 
man-driver in the Motor Vehicle Service at Baltimore, effective January 1, 1946, 
no mention being made therein that Mr. Jackson had ever been employed in 
any other Federal position. In accordance with such presentation, authority 
was granted for the employment of Mr. Jackson on January ist as a temporary 
regular garageman-driver, grade one, $1,600 per annum. On February 11, 1946, 
the postmaster recommended that Mr. Jackson’s appointment be changed from 
temporary regular garageman-driver to classified regular garageman-driver 
effective January 23, 1946, under authority granted by the Regional Director, 
Fourth U. 8. Civil Service Region on January 23rd; however, on October 25, 
1946, the postmaster recommended that such classified appointment be amended 
to show reinstatement to classified regular garageman-driver and cited as 
authority Civil Service Certificate No. V-3087 dated October 11, 1946. It was 
learned that such reinstatement was due to Mr. Jackson having previously been 
employed as a civilian employee of the War Department. 

At the time of issuing authority for the employment of Mr. Jackson, the 
Department was unaware that he had received original appointment on October 
8, 1940, with the Constructing Quartermaster, Baltimore, Maryland, and had 
been transferred to the Baltimore District, Corps of Engineers, Baltimore, Mary- 
land, on December 16, 1941, and granted furlough without pay for military duty 
effective December 19, 1941. Mr. Jackson has furnished a photostatic copy of 
his honorable discharge from the United States Army showing discharge effec- 
tive December 18, 1945, or just prior to receiving his first appointment in the 
Motor Vehicle Service at Baltimore. 

If the Department had received complete information as to Mr. Jackson’s 
previous Federal service as well as his military service, he would have been 
assigned to the position of temporary regular garageman-driver, grade five, 
$2,400 per annum, on January 1, 1946, and his reinstatement as classified regular 
garageman-driver January 23, 1946, would have been to grade five $2,400 per 
annum as his salary would have been administratively determined in accordance 
with present policy, the salary rate of $2,400 being in accordance with that pre- 
seribed for grade five of the garageman-driver designation under Public Law 
134, Act of July 6, 1945, and Public Law 386, Act of May 21, 1946, such policy 
being in conformity with decision rendered by your office January 10, 1936, 
No. A-66724. (15 Comp. Gen. 595) 

This matter is presented for decision as to whether the Department may 
retroactively assign Mr. Jackson to grade five, $2,400 per annum, instead of 
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grade one, $2,000 per annum (the salary rate of $1,600 being changed to $2,000 
under Public Law 386, Act of May 21, 1946, effective January 1, 1946). 

In the decision of January 10, 1936, A-66724, referred to by you, 
published in 15 Comp. Gen. 595, it was held, quoting from the 
syllabus: 

There being no statutory requirement that original appointments of driver- 
mechanics in the motor vehicle service of the Postal Service shall be in the first 
salary grade, it is within administrative discretion, with the approval of the 
Civil Service Commission, to transfer and appoint employees from some other 
branch of the Postal Service, including a mechanic’s helper with the necessary 
qualifications, to the position of driver-mechanic, and pay them initially in any 
of the five automatic salary grades. 

While the above decision was rendered under the Postal Employees 
Pay Act of 1925, 43 Stat. 1060, as amended, I find that section 13 (d) 
of the Postal Employees Pay Act of 1945, 59 Stat. 446, fixing the salary 
rate of garagemen-drivers likewise makes no requirement that such 
employees be appointed initially to the first grade or salary rate; hence, 
the above decision would be for application to original appointments 
as garagemen-drivers in the Postal Service under the present Postal 
Employees Pay Act. 

In 24 Comp. Gen. 341, it was held, quoting the syllabus: 

Where there exists no administrative regulation, practice, or policy to deny, 
upon transfer ef employees to other positions either in the same or different 
ageney, the within-grade salary advancements previously attained under the 
act of August 1, 1941, an administrative error in transferring an employee at 
a salary rate which did not save such advancements to him may be corrected 
retroactively effective from the date of the transfer so as to save the lawful 
salary rate received prior to the transfer, provided there was no purpose to 
reduce the employee for any other reason. (21 Comp. Gen, 791, amplified.) 

In view of your statements with respect to the grade to which this 
employee would have been appointed had you been aware at the time 
of his past history, should you now take administrative action to 
adjust this employee’s status and salary grade retroactively to the 
date of his appointment in the Postal Service, such action would not 
be considered as a retroactive promotion and credit for payments 
made ‘in accordance therewith would be allowed in the disbursing 
officer’s accounts. 


(B-73658) 


COMPENSATION — POSTAL SERVICE—AUTOMATIC PROMOTIONS — 
SERVICE CREDITS—RESTORATION TO FORMER GRADE AFTER 
DEMOTION 

A Postal Service employee who was demoted to a lower grade for disciplinary 


reasons May not, upon restoration to his former higher grade, count satis- 
factory service in the grade to which demoted toward the “one year’s satis- 
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factory service in each grade” required by the Postal Service pay statute 
of July 6, 1945, for automatic promotion to the next higher grade; however, 
prior satisfactory service before demotion, unbroken by unsatisfactory 
service, may be counted in conjunction with subsequent satisfactory service 
after restoration to the former higher grade in computing such service re- 
quirement. Compare 2 Comp. Gen. 368. 


Comptroller General Warren to the Postmaster General, June 23, 1948: 


There has been considered your letter of February 12, 1948, refer- 
ence 15, as follows:, 


I have before me the case of a regular city letter carrier in a first-class post 
office with approximately sixteen years’ service as a carrier. On July 1, 1945, 
this carrier was given a salary of $2,500 per annum under the provision of the 
Act of July 6, 1945, Public Law 134, and advanced to $2,900 effective January 1, 
1946, under Public Law 386, approved May 21, 1946. On May 16, 1946, the car- 
rier was reduced to $2,800 per annum for disciplinary reasons as a result of his 
actions during the Christmas period. Had he not been reduced he would have 
advanced to $3,000 per annum on July 1, 1946. 

This carrier was restored to the $2,900 salary grade on July 1, 1946. As the 
postmaster certified that his services were satisfactory from January 1, 1946, 
through December 31, 1947, he was promoted to the $3,000 grade on January 1, 
1947, 

In a letter dated December 16, 1947, a copy of which is herewith, the Chief 
of the Postal Accounts Division of your office advised that as this employee was 
restored to the $2,900 grade on July 1, 1946, he would not be eligible for promo- 
tion to the $3,000 grade until July 1, 1947. 

In a decision dated November 29, 1922, (2 Comp. Gen. 363) you ruled that 
when an employee in the automatic grades is reduced for disciplinary reasons 
and subsequently restored to the grade from which reduced he will be eligible 
for automatic promotion to.the next higher grade at the beginning of the quarter 
following the completion of one year of continuous satisfactory service per- 
formed since the termination of the period of unsatisfactory service which caused 
the reduction. Your ruling was in harmony with the provisions of Sec. 121, 
Title 39, U. 8. C. 

Inasmuch as the Postal Reclassification Act of 1945, Public Law 134, approved 
July 6, 1945, does not differ with respect to automatic promotions from that pro- 
vided by the Classification Act of 1925, Public Law 506, approved February 28, 
1925, it will be appreciated if you will review the facts in this case and advise 
me as to whether or not the action of the Department is proper in continuing 
to construe your decision of November 29, 1922, as applicable to Public Law 134. 


In decision of November 29, 1922, 2 Comp. Gen. 363, referred to 
in your letter, it was held (quoting from the syllabus), as follows: 

The one year’s satisfactory service required to entitle railway postal clerks 
to automatic promotion under the act of June 5, 1920, 41 Stat., 1050, 1053, must 
be continuous and immediately precede the promotion, but may include satis- 
factory service in a lower grade to which demoted by reason of prior unsatis- 
factory service, as well as satisfactory service in the grade from which demoted 
after restoration thereto. 

That conclusion was based upon considerations of certain pro- 
visions of the act of June 5, 1920, 41 Stat. 1053, including, among 
others, the provision that: 


Whenever an employee herein provided for shall have been reduced in salary 
for any cause, he may be restored to his former grade or advanced to an in- 
termediate grade at the beginning of any quarter following the reduction, and a 
restoration to a former grade or advancement to an intermediate grade shall not 
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be construed as a promotion within the meaning of the law prohibiting advance- 
ment of more than one grade within one year. 


And in that connection, it was stated: 


If satisfactory service rendered after reduction and before restoration could 
not be counted, the employee would have to serve satisfactorily for a full year 
after restoration before being entitled to promotion, with the result that restora- 
tion would be equivalent to a promotion, whereas the law hereinbefore quoted 
is to the effect that a restoration shall not be regarded as a promotion in consid- 
ering the employee’s right to promotion thereafter. It must be held, therefore, 
that satisfactory service rendered after a reduction and before restoration may 
be counted the same as satisfactory service rendered after restoration in de- 
termining the employee’s right to promotion. 


Public Law 134, approved July 6, 1945, 59 Stat. 435, as amended— 
the statute currently governing the compensation schedules of em- 
ployees in the Postal Service—with respect to automatic promotions 
in the various classes of employees therein set forth expressly provides 
that sueh employees shall be promoted successively at the beginning of 
the quarter “following one year’s satisfactory service in each grade.” 
Hence, it seems clear that for purposes of automatic promotions under 
that statute there can be counted only such service as has been rendered 
in the next lower grade. See 26 Comp. Gen. 51; id. 96. Accordingly, 
whatever may have been the considerations which led to the conclu- 
sion in the said decision of November 29, 1922, respecting the counting 
of service under the 1920 statute there involved, it seems apparent that 
that decision is not necessarily for application under the 1945 statute. 
And that is true irrespective of. whether the above-quoted provisions 
of the said 1920 act as reenacted by section 11 of the act of February 
28, 1925, 43 Stat. 1064 (section 121, Title 39, U. S. Code, 1946 edition), 
be considered as now being in effect, since the requirements of that pro- 
vision are satisfied so long as the restoration to the former grade or 
advancement to an intermediate grade is not viewed as commencing a 
new waiting period for automatic advancement such as results from 
a promotion. 

Considering that the 1945 statute specifically requires one year’s 
satisfactory service “in each grade” as a prerequisite to promotion to 
the next higher grade, the conclusion appears inescapable that satis- 
factory service in a lower grade to which reduced may not be counted 
in computing the one year’s satisfactory service requirement. How- 
ever, while it is correct that the one year’s satisfactory service must 
be continuous, that is, unbroken by unsatisfactory service, there has 
been found nothing in the said 1945 act which requires that the satis- 
factory service in each grade must be continuous service in that grade. 
In other words, while there must be a year’s satisfactory service in a 
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grade to authorize promotion to the next higher grade, the fact that 
such service was interrupted by satisfactory service in a lower grade 
would not defeat the employee’s right to count his prior satisfactory 
service before demotion in conjunction with subsequent satisfactory 
service after restoration in computing the service requirement. Of 
course, in such computation the period of satisfactory service in the 
grade to which demoted is omitted. 

With reference to the particular circumstances mentioned in your 
letter, it will be seen that service towards the one year’s satisfactory 
service requirement commenced January 1, 1946, and, but for the period 
May 16 through June 30, 1946, would have been completed as of Decem- 
ber 31, 1947. However, since that period represented only 1014 
months’ service in salary grade $2,900, the full year of satisfactory 
service in that salary grade was not completed until February 15, 1947. 
Consequently, promotion to salary grade $3,000 properly should have 
been effected as of April 1, 1947. 

The exception mentioned in your letter will be revised in accordance 
with the foregoing. 


(B-77331) 


EXPERTS AND CONSULTANTS—ENTITLEMENT TO OVERTIME 
COMPENSATION 


Experts and consultants appointed pursuant to section 15 of the administrative 
expense statute of August 2, 1946, providing for the procurement, if other- 
wise authorized, of temporary or intermittent services of such personnel by 
contract, are not “full-time” officers or employees within the contemplation 
of section 604 (a) of the Federal Employees Pay Act of 1945 so as to be en- 
titled under the overtime compensation provisions of section 201 of such act 
to the compensation prescribed therein in addition to that allowed under their 
contracts of employment for hours worked in excess of the basic adminis- 
trative workweek of forty hours. 


Comptroller General Warren to the Secretary of the Interior, June 24, 1948: 
I have your letter of June 10, 1948, as follows: 


A consultant was appointed in the Office of the Secretary pursuant to section 
15 of the act of August 2, 1946 (5 U. 8. C. 1946 ed., sec. 55a), for a period of not 
to exceed sixty days, and at a salary fixed at $25 per day in accordance with the 
Interior Department Appropriation Act, 1948 (Public Law 247, 80th Cong., p. 1). 

This employee was given an assignment away from his headquarters, the na- 
ture of which required active duty for 2314 consecutive days. It is proposed to 
pay him for 23% consecutive days at the rate of $35 per day, or $822.50, plus per 
diem for the same period and traveling expenses. This action seems to be proper 
and in accordance with your decision B-72087, dated March 24, 1948. It seens 
clear that the consultant was not a full-time officer or employee within the meaning 
of section 604 of the Federal Employees Pay Act of 1945 (5 U.S. C. 1946 ed., see. 
944), and that the overtime provisions of section 201 of that act (5 U.S. C. 1946 ed., 
sec. 911), therefore, were inapplicable to him. Moreover, the consultant’s salary 
was fixed at a flat rate of $35 per day pursuant to the provisions of the Interior 
Department Appropriation Act, 1948, cited above. 
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Advice as to whether your office would be compelled to object to the payment 
which this Department proposes to make in this case is requested. 


Section 1 of the Interior Department Appropriation Act, 1948, 
Public Law 247, approved July 25, 1947, 61 Stat. 460, provides, in per- 
tinent part, as follows: 


OFFICE OF THE SECRETARY 
SALARIES 


Salaries.—For the Secretary of the Interior (hereafter in this Act referred 
to as the Secretary), and other personal services in the District of Columbia and 
elsewhere, including temporary services as authorized by section 15 of the Act 
of August 2, 1946 (Public Law 600), but at rates for individuals not in excess of 
$35 per diem, $1,103,000 * * *. 


Section 15 of Public Law 600, 60 Stat. 810, referred to in the 
appropriation act just quoted, provides: 

Sec. 15.—The head of any department, when authorized in an appropriation 
or Other Act, may procure the temporary (not in excess of one year) or inter- 
mittent services of experts or consultants or organizations thereof, including 
stenographic reporting services, by contract, and in such cases such service shall 
be without regard to the civil-service and classification laws (but as to agencies 
subject to the Classification Act at rates not in excess of the per diem equivalent 
of the highest rate payable under the Classification Act, unless other rates are 
specifically provided in the appropriation or other law) and, except in the case of 
stenographic reporting services by organizations, without regard to section 3709, 
Revised Statutes, as amended by this Act. 

The question whether experts or consultants employed pursuant to 
the provisions of section 15, supra, under statutory authority such 
as that contained in the above-quoted portion of the Interior Depart- 
ment Appropriation Act are entitled to the per diem rate fixed in their 
contracts or to overtime compensation at the rates prescribed by the 
Federal Employees Pay Act of 1945, 59 Stat. 295, for all hours of em- 
ployment in excess of 40 hours in an administrative workweek arises 
by virtue of the language contained in section 201, Title IT, of the said 
1945 statute, 59 Stat. 296, which reads: 

Sec. 201. Officers and employees to whom this title applies shall, in addition 
to their basic compensation, be compensated for all hours of employment, offi- 


cially ordered or approved, in excess of forty hours in any administrative work- 
week, at overtime rates as follows: [Italics supplied. ] 


With respect to the requirement contained in said quoted section 201 
that overtime be paid for hours of employment in excess of 40 “in any 
administrative workweek” it will be noted that section 604 (a) of the 
said Federal Employees Pay Act of 1945, 59 Stat. 303, specifically 
provides that : 


It shall be the duty of the heads of the several departments and independent 
establishments and agencies in the executive branch, including Government-owned 
or controlled corporations, and the District of Columbia municipal government, to 
establish as of the effective date of this Act, for all full-time officers and employees 
in their respective organizations, in the departmental and the field services, a 
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basic administrative workweek of forty hours, and to require that the hours of 
work in such workweek be performed within a period of not more than six of 
any seven consecutive days. [Italics supplied. ] 


From the italicized portion of section 604 (a), supra, it will be 
seen that a basic administrative workweek of 40 hours is required to 
be established only for “full-time” officers and employees. Hence, there 
seems little doubt that the overtime compensation provisions of the 
said section 201 of the 1945 statute are for application only to “full- 
time” officers and employees. 

It may be stated that, generally, where legislation authorizes the 
appointment of “experts” or “consu!tants” appointments thereunder, 
while predominantly for temporary or intermittent services, are not 
necessarily so limited and, in proper cases, may be made upon a 
permanent, full-time basis. See 16 Comp. Gen. 703, answer to question 
8. However, it seems clear from a reading of the language in section 
15 of Public Law 600, wherein reference specifically is made to 
“temporary * * * or intermittent services of experts or consultants,” 
that the employment therein contemplated is of a temporary or ir- 
regular and intermittent nature. Any doubt that such was the legis- 
lative intent in the matter would seem to be dispelled or resolved 
by reference to the report of the hearings held February 13, 1946, be- 
fore the Committee on Expenditures in the Executive Departments, 
House of Representatives, considering H. R. 4586, the provisions of 
which, as amended, subsequently became Public Law 600, wherein the 
following statements, inter alia, appear respecting the employment of 
experts and consultants : 

Mr. Lawton. There are authorities in appropriation bills scattered all through 
bills for the appointment of experts. 

Mr. WHITTINGTON. They are per diem people generally? 

Mr. Lawton. They are per diem, or persons paid at the salary rate which is 
in excess of the civil-service rate. They may be hired for a month at a given 
salary rate. Generally, I would say that better than 90 percent of them would be 
persons paid on a per diem rate of pay. 


» » * * * * * 


Mr. Lawton. This bill simply provides that the head of a department, when 
specifically authorized in an appropriation or other act, may procure the services 
of temporary experts, or the temporary services of experts * * 


In the light of the foregoing, it appears reasonable to aoe 
that the language contained in section 15 of Public Law 600, referring 
specifically, as it does, to “temporary” or “intermittent” experts and 
consultants, contemplates only the employment of such persons for 
brief periods, or intermittently, as distinguished from a full-time or 
permanent basis. Hence, experts and consultants appointed under 
authority such as that contained in section 1 of the Interior De- 
partment Appropriation Act, 1948, quoted above, properly may not be 
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appointed for full-time service as contemplated by section 604 (a) of 
the 1945 act, and, consequently, they are not subject to the overtime 
provisions of section 201 of that act. Accordingly, such employees, 
if employed on a per diem basis, are entitled, for each day of service, 
to the per diem rate prescribed in their contracts of employment 
regardless of the total number of hours worked or their daily rate 
of compensation. Therefore, the question presented in your letter is 
answered in the negative. 


(B-74361) 


PAY—RETIRED—REAR ADMIRAL RECEIVING PAY OF UPPER HALF AS 
CHIEF OF CHAPLAINS 


A rear admiral (lower half) with service prior to November 12, 1918, who, while 
serving as Chief of Chaplains with the pay and allowances of a rear admiral 
(upper half) pursuant to the act of May 15, 1947, as amended, is retired 
under the act of May 13, 1908, after thirty years’ service, is not entitled 
under the fourth paragraph of section 15 of the Pay Readjustment Act of 
1942 to the retired pay of a rear admiral (upper half), the provisions of the 
paragraph, authorizing an officer with service prior to November 12, 1918, to 
receive retired pay based on active-duty pay at the time of retirement, being 
for application only to the pay of an officer’s permanent rank. 


Assistant Comptroller General Yates to the Secretary of the Navy, June 28, 1948: 


Reference is made to your letter of March 8, 1948, citing the fourth 
paragraph of section 15 of the Pay Readjustment Act of 1942, 56 Stat. 
367, 368, and requesting decision as to whether a rear admiral of the 
Navy who has completed over thirty years’ service, has served continu- 
ously as an officer of the Regular Navy from a date prior to November 
12, 1918, and who, at the time of retirement, is serving as Chief of 
Chaplains, will be entitled to the retired pay of a rear admiral (upper 
half) or that of a rear admiral (lower half). 

The fourth paragraph of section 15 of the Pay Readjustment Act of 
1942, 56 Stat. 367, 368, cited in your letter, provides as follows: 

The retired pay of any officer of any of the services mentioned in the title of this 
Act who served in any capacity as a member of the military or naval forces of the 
United States prior to November 12, 1918, hereafter retired under any provision 


of law, shall, unless such officer is entitled to retired pay of a higher grade, be 
75 per centum of his active duty pay at the time of his retirement. 


The act of December 22, 1944, 58 Stat. 886, provided that “until the 
termination of the wars in which the United States is now engaged 
* * *- or such earlier date as the Congress by concurrent resolution 
may fix,” there shall be in the Chaplain Corps of the Navy one officer, 
designated as Chief of Chaplains, under the Chief of Naval Personnel, 
who shall be entitled to hold the temporary rank of rear admiral and 
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shall be entitled to the pay and allowances of a rear admiral of the 
lower half while serving in such grade. The act of May 15, 1947, 
61 Stat. 93, expressly repealed such 1944 act and provided that there 
shall be in the Bureau of Naval Personnel a Chief of Chaplains, 
designated by the Chief of Naval Personnel from among oflicers of 
the Chaplain Corps of the Regular Navy not below the rank of 
commander, and that such officer shall, while so serving, have the 
rank of rear admiral and receive the pay and allowances provided by 
law for rear admirals of the upper half. Section 428 of the Officer 
Personnel Act of 1947, approved August 7, 1947, 61 Stat. 880, 34 
U.S. C. A. 97, amended the act of May 15, 1947, as follows: 

Effective thirty days after the first appointment of an officer of the Chaplain 
Corps of the Regular Navy to the grade of rear admiral pursuant to the provisions 
of titles I through IV of this Act, section 1 of the Act of May 15, 1947 (Public 
Law 56, Eightieth Congress), is amended to read as follows: 

“That there shall be in the Bureau of Naval Personnel a Chief of Chaplains, 
designated by the Chief of Naval Personnel from among officers of the Chaplain 
Corps of the Regular Navy not below the grade of rear admiral, and such officer 
shall, while so serving, receive the pay and allowances provided by law for rear 
admirals of the upper half.” 

It is understood that Rear Admiral William N. Thomas was desig- 
nated Chief of Chaplains February 25, 1948. 

The fourth paragraph of section 15 of the Pay Readjustment Act 
of 1942, supra, is not a provision for the retirement of officers. The 
statutory provision authorizing retirement must be found elsewhere 
and, before an officer who served prior to November 12, 1918, is entitled 
to have his retired pay computed on the basis provided in such para- 
graph, his retirement must have been authorized by some specific pro- 
vision of law. See 26 Comp. Gen. 417, 419. While it is not stated 
under which law the Chief of Chaplains—Rear Admiral William N. 
Thomas—is to be retired, since he has completed 30 years’ service, it is 
assumed that he will be retired under the provisions of the act of May 
13, 1908, 35 Stat. 128, 34 U.S. C. 383, which provides as follows: 


When an officer of the Navy has been thirty years in the service, he may, upon 
his own application, in the discretion of the President, be retired from active 
service and placed upon the retired list with three-fourths of the highest pay 
of his grade. 


Presumably, it is recognized that the provision in the above-quoted 
act of May 13, 1908, authorizing an officer retired thereunder to receive 
three-fourths of the “highest pay of his grade” does not authorize a 
rear admiral on the active list of the Navy, otherwise entitled to the 
pay of the lower half, to receive retired pay based upon the pay of a 
rear admiral (upper half). See, generally, Gibson v. United States, 
194 U.S. 182. See, also, 26 Comp. Gen. 66 and 27 id. 197, 204, to the 
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effect that the rank of rear admiral is a single rank but divided into two 
pay grades—that of the upper half and that of the lower half. How- 
ever, it apparently is the view that under the provision in the fourth 
paragraph of section 15 of the Pay Readjustment Act of 1942, author- 
izing an officer with service prior to November 12, 1918, retired under 
any provision of law, to receive retired pay of “75 per centum of his 
active duty pay at the time of his retirement,” the Chief of Chaplains, if 
retired while so serving, will be entitled to 75 per centum of the active 
duty pay of a rear admiral of the upper half. 

It will be noted that an officer “designated” as Chief of Chaplains 
is entitled, under section 428 of the Officer Personnel Act of 1947, 
supra, to receive the pay and allowances of a rear admiral (upper 
half) only “while so serving”; upon revocation of such officer’s desig- 
nation as Chief of Chaplains, he no longer would be serving as such, 
and, hence, no longer would be entitled to receive the pay and allow- 
ances of a rear admiral (upper half) and it would appear to be im- 
material whether such designation be terminated by reason of trans- 
fer to the retired list, or otherwise. See 27 Comp. Gen. 296, 299. 
The sole purpose of the provision of the fourth paragraph of section 
15 was to change the method of computation of retired pay of 
officers who had served prior to November 12, 1918, from that of 
21% per centum of their active duty pay multiplied by the number 
of years of service to that of 75 per centum of their active duty pay 
without regard to the number of years of service. While there was 
used the descriptive language “75 per centum of his active duty pay 
at the time of his retirement,” that merely followed the similar 
language contained in section 3 of the act of June 13, 1940, 54 Stat. 
380, applicable to Army officers, so as to place Navy officers who 
served prior to November 12, 1918, on a parity with Army officers 
with respect to the computation of retired pay. It seems apparent, 
therefore, that such language was used in the same general sense and 
for the same general purpose as it had been used in the Army act 
of 1940, and there is no indication of an intent to expand or modify 
the provisions of the act of May 13, 1908, to permit officers retired 
thereunder after 30 years’ service who may be entitled to a higher 
grade or rank “while serving” in a particular office or capacity to be 
retired with,the pay and allowances of such higher grade or rank. 
As a general proposition, where an officer is appointed to a particular 
office under a statute authorizing a particular grade or rank “while 
so serving,” which is higher than the grade or rank to which he other- 
wise would be entitled, the officer is not entitled, upon retirement, 
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either prior or subsequent to the expiration of his term of office, to 
retired pay based upon such higher grade or rank, in the absence of 
a general or special provision of law so providing. And, when re- 
tirement is authorized in such higher grade, the statute usually 
requires, as a condition precedent, that the officer serve in such office 
for a specified number of years. See, generally, section 513 (c) of 
the Officer Personnel Act of 1947, 61 Stat. 902, authorizing any 
Army officer who has served four years as chief or assistant chief of 
a branch or as commanding general of the General Headquarters 
Air Force to be retired with the rank, pay and allowances of the 
highest grade held by him as such chief, assistant chief or command- 
ing general. See, also, section 2 of the act of July 23, 1947, 61 Stat. 
410, as amended by the act of May 19, 1948, 62 Stat. 239, which 
provides that the Assistant Commandant and Engineer in Chief of 
the Coast Guard shall be entitled to the pay and allowances of a 
rear admiral (upper half) and, upon retirement, any officer who is 
serving, or has served not less than 214 years as assistant com- 
mandant or engineer in chief shall retire with the rank of rear 
admiral and with the retired pay of a rear admiral (upper half). 
Moreover, it consistently has been considered that the provisions 
of the fourth paragraph of section 15 of the Pay Readjustment Act 
of 1942 were intended to apply only to the pay of an officer’s per- 
manent grade or rank and not that of a temporary grade or rank. 
25 Comp. Gen. 274; 26 id. 417; id. 932. 

Accordingly, in answer to the specific question presented, you are 
advised that under the circumstances here involved the Chief of 
Chaplains, upon retirement, will be entitled to the retired pay of a 
rear admiral of the lower half. 


(B-77489) 


BIDS—REJECTION—STATE MINIMUM PRICE REGULATIONS 


A bid for the furnishing of milk, the sales of which are to be consummated in 
a reservation over which the Government has exclusive jurisdiction within 
a county of the State of Florida, need not be rejected as in violation of the 
minimum price regulations of the Florida Milk Commission applicable to 
the county, the regulations, promulgated under State law, being legally in- 
applicable to sales to the Government made within such reservation. 


Comptroller General Warren to Capt. N. T. Blanchette, U. S. Air Force, June 
28, 1948: 


I have your letter of June 15, 1948, requesting a decision as to 
whether the low bid for furnishing milk to Tyndall Air Force Base, 
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Panama City, Florida, during the period from July 1 to December 
31, 1948, may be considered in making award, in view of the fact 
that the prices quoted therein are less than the minimum prices es- 
tablished by the Florida Milk Commission for the Bay County milk 
marketing area in which the said Air Force Base is located. 

It appears that upon the solicitation of bids for furnishing stated 
quantities of pasteurized milk and buttermilk three bids were received, 
two bidders quoting prices of 22 cents and 16 cents per quart for pas- 
teurized milk and buttermilk, respectively, the established minimum 
prices as aforesaid ; while one bidder, F. C. Wilson, owner of Wilson’s 
Dairy, submitted the low bid of 20 cents and 14 cents per quart for said 
items. In a letter dated June 12, 1948, the Administrator, Florida 
Milk Commission, stated that it had been called to his attention that 
you had received a bid below the prices established by the Commission 
in Official Order 37-H, issued November 14, 1947, and that such bid 
was contrary to Florida law and should be rejected. 

The question for decision is whether a State can prescribe a mini- 
mum price at which milk may be sold in territory within the exclusive 
jurisdiction of the United States, it having been ascertained informally 
from the Department of the Army that the State of Florida, in ceding 
the land on which Tyndall Air Force Base is located, has given to 
the United States exclusive jurisdiction thereof, subject to certain 
exceptions not material here. 

The Supreme Court of the United States, in a case involving facts 
similar to those here involved (Pacifie Coast Dairy v. Department of 
Agriculture, 318 U. S. 285), held that the State of California had no 
jurisdiction in the matter of sales in territory over which the United 
States has exclusive jurisdiction. In other words, the Supreme Court 
decided that a milk dealer, selling milk to the Government on territory 
over which the United States has exclusive jurisdiction, is not guilty 
of violation of a State law regulating milk sales generally for the 
reason that the said law is not applicable in such a-territory. Here, 
as in that case, the Government has exclusive jurisdiction over the 
territory in which the sales are to be consummated and, therefore, the 
orders of the Florida Milk Commission, issued pursuant to the laws 
of the State of Florida and regulating the prices at which milk is to 
be sold in Bay County, Florida, are not applicable to sales of milk to 
the Tyndall Air Force Base at Panama City. 

With regard to the statement by the Chairman of the Florida Milk 
Commission that the low bidder has not complied with the “require- 
ments of the Milk Control Act, such as furnishing a Certificate of 
Inspection, payment of license fees and taxes,” the mere fact that the 
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low bidder has not yet paid whatever taxes and license fees are re- 
quired by the State as a prerequisite to doing business in Bay County 
is not a sufficient excuse for rejection of his bid, if otherwise proper. 
See 19 Comp. Gen. 735. 

Accordingly, the present record affords no legal basis for rejection 
of the bid of F. C. Wilson. 


(B-77341) 


SUBSISTENCE—NAVAL PERSONNEL ASSIGNED TO MILITARY AIR 
TRANSPORT SERVICE OR FLEET LOGISTIC SUPPORT WINGS 


Naval personnel assigned to duty with the Military Air Transport Service— 
created by the Secretary of Defense through a consolidation of the Air 
Transport Service and the Naval Air Transport Service—or with the Fleet 
Logistic Support Wings—composed of elements of the Naval Air Transport 
Service authorized for retention in the Naval Establishment—would be 
entitled under section 12 of the Pay Readjustment Act of 1942, as amended, 
as for “naval personnel on duty with or under training for the Naval Air 
Transport Service,” to actual expenses or per diem in lieu thereof, while 
away from their permanent stations, without the issuance of specific travel 
orders. 


Assistant Comptroller General Yates to the Secretary of the Navy, June 30, 
1948: 

There has been considered your letter of June 10, 1948, with en- 
closures, requesting decision as to whether or not naval personnel 
assigned to duty with the recently established Military Air Transport 
Service and the newly created Fleet Logistic Support Wings may be 
considered as coming within the scope of certain provisions (relating 
to actual expenses of subsistence and per diem in lieu thereof) in the 
second paragraph of section 12 of the Pay Readjustment Act of 1942, 
as amended by section 203 of the act of August 2, 1946, 60 Stat. 859, 
37 U. S. C. 112, which provisions are expressly applicable to “naval 
personnel on duty with or under training for the Naval Air Transport 
Service.” Such provisions are as follows: 

* * * naval personnel on duty with or under training for the Naval Air 
Transport Service and away from their permanent stations may be paid their 
actual expenses, or per diem in lieu thereof, at rates not exceeding those pre- 


scribed for naval officers in a travel status, without * * * the issuance of 
orders for specific travel * * *, [Italics supplied.] 


Under the provisions of section 202 (a) of the National Security 
Act of 1947, 61 Stat. 500 the Secretary of Defense, acting under the 
direction of the President and subject to the provisions of that act, 
is authorized to establish general policies and programs for the 
National Military Establishment and for all of the departments and 
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agencies therein ; exercise general direction, authority, and control over 
such departments and agencies; and take appropriate steps to elim- 
inate unnecessary duplication or overlapping in the fields of procure- 
ment, supply, transportation, storage, health, and research. 

Memorandum of the Secretary of Defense for the Secretaries of the 
Army, the Navy, and the Air Force, and for the Joint Chiefs of Staff, 
dated May 3, 1948, directs the consolidation of the Air Transport Serv- 
ice of the Air Force Air Transport Command and the Naval Air 
Transport Service into a service to be known as the Military Air Trans- 
port Service. Prior to the consolidation so directed, the principal 
functions of the Naval Air Transport Service, as set forth in letter of 
the Chief of Naval Operations, serial 101P516, dated February 6, 1946, 
were to provide air transportation as required in the Naval Establish- 
ment, including the training of personnel and maintenance of aircraft, 
and to provide delivery of naval aircraft in ferry status. The Air 
Transport Service of the Air Transport Command was responsible, 
generally, for the furnishing of air transportation to the Air Force 
of the Army, and other governmental agencies as authorized, the 
evacuation of hospital patients, the ferrying of aircraft, and the 
maintenance of installations as necessary in support of its operations. 
The purpose of the consolidation of the functions of those services, as 
stated in the cited memorandum of May 3, 1948, is “to establish a single 
air transport service for the Military Establishment in the interest of 
economy and efficiency and with no interruption of service.” To 
accomplish that purpose a program of several phases was prescribed 
requiring the furnishing by the Navy of certain personnel, property, 
and facilities of the former Naval Air Transport Service to be placed 
under one command with personnel, property, and facilities of the Air 
Transport Service of the Air Force Air Transport Command and with 
various air support services formerly operating under the general 
organization of the Air Transport Command—the services so consoli- 
dated to retain, insofar as practicable, their individual functions. 

In the enumeration of the responsibilities of the Military ‘Air Trans- 
port Service there appear in paragraph 3a of the above-mentioned 
memorandum of the Secretary of Defense dated May 3, 1948, the 
following provisions: 

* * * The responsibility for air transportation for the National Military 
Establishment does not include responsibility for the tactical air transportation 
of airborne troops and their equipment, the initial supply and resupply of units 
in forward combat areas, or that required by the Department of the Navy for 
internal administration, or required for the fulfillment of the mission of the 


Navy, or air transport over routes of sole interest to the Naval forces where the 
requirements cannot be met by the facilities of MATS. * * * 
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Paragraph 5 of the said memorandum provides that: 


MATS is hereby authorized and will be responsible for the control, administra- 
tion and disposition of all personnel, property and facilities presently assigned to 
the Air Transport Service (ATS) and the property and facilities presently 
assigned to the Naval Air Transport Service (NATS), except such property and 
facilities as are required by the Department of Navy (including the establish- 
ment, maintenance and operation of the air transport service required by the 
Navy for internal administration and the fulfillment of its mission, as provided 
in paragraph 3a hereof). * * * 


Letter of the Chief Naval Operations, serial 75P55N, dated May 14, 
1948, provides for the establishment of Fleet Logistic Support Wings— 
to be composed of elements of the Naval Air Transport Service author- 
ized for retention in the Naval Establishment—and sets forth the 
organization, purposes, and duties of such activities. An examination 
of the provisions of such letter indicates that the duties of the person- 
nel assigned to the Fleet Logistic Support Wings will be substantially 
similar to those previously performed by personnel assigned to the 
Naval Air Transport Service. 

Section 305 (a) of the National Security Act of 1947, 61 Stat. 508, 
provides as follows: 

(a) All laws, orders, regulations, and other actions applicable with respect to 
any function, activity, personnel, property, records, or other thing transferred 
under this Act, or with respect to any officer, department, or agency, from which 
such transfer is made, shall, except to the extent rescinded, modified, super- 
seded, terminated, or made inapplicable by or under authority of law, have the 
same effect as if such transfer had not been made; but, after any such transfer, 
any such law, order, regulation, or other action which vested functions in or 
otherwise related to any officer, department, or agency from which such transfer 
was made shall, insofar as applicable with respect to the function, activity, 
personnel, property, records or other thing transferred and to the extent not 
inconsistent with other provisions of this Act, be deemed to have vested such 
function in or relate to the officer, department, or agency to which the transfer 
was made. 

Personnel of those elements or units formerly of the Naval Air 
Transport Service which are now a part of Military Air Transport 
Service have lost their status as persons on duty with the Naval Air 
Transport Service but it does not appear that any substantial change 
in the functions and duties of such elements or units has resulted 
from their transfer to the Military Air Transport Service. And 
those elements or units of the Naval Air Transport Service retained 
in the Naval Establishment and assigned to the Fleet Logistic Sup- 
port Wings are, under the program initiated, to perform functions 
and duties substantially the same as those previously performed 
under the Naval Air Transport Service. 

While the transfer of naval air transport functions, activities and 
facilities to the Military Air Transport Service is not expressly di- 
rected by the National Security Act of 1947, since such transfer was 
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ordered by the Secretary of Defense in the exercise of the broad au- 
thority vested in him by such act, it reasonably may be considered a 
transfer “under this Act” within the meaning of section 305 (a), 
supra. Moreover, to hold that the above-quoted provisions of section 
12 of the Pay Readjustment Act of 1942, as amended, are inapplicable 
to the classes of personnel involved in your question apparently would 
be tantamount to holding such provisions inapplicable to anyone—a 
result to be avoided if there is any reasonable and legal alternative. 
For such reasons it is concluded that the above-quoted provisions 
of section 12 of the Pay Readjustment Act of 1942, as amended, prop- 
erly are for application to naval personnel assigned to duty with the 
Military Air Transport Service or the Fleet Logistic Support Wings. 
Accordingly, your question is answered in the affirmative. 














APPENDIX 


REGULATIONS UNDER THE GOVERNMENT CORPORATION 
CONTROL ACT 


Effective January 1, 1948 


[B-59153] 
DrEcEMBER 1, 1947. 

10. Sections 105, 106, 202, and 203 of the Government Corporation Control 
Act, 59 Stat. 597, 599, 600, as amended, 31 U. S. C. 841, provide that the General 
Accounting Office, “under such rules and regulations as may be prescribed by 
the Comptroller General of the United States,” shall audit wholly owned and 
mixed ownership Government corporations and the Comptroller General shall 
report thereon. Pursuant to such authority the following regulations, effective 
as = January 1, 1948, are made applicable to the corporations subject to the 
said act. . 

20. It is the responsibility of each corporation to develop, install, and maintain 
an adequate system of accounts, records, and internal control. It is the duty of 
the Comptroller General of the United States to report regarding the adequacy 
of such systems and to suggest improvements which will make for better control 
over operations, provide more useful information for management, Congress, 
or others entitled thereto, or result in simplification of methods and consequent 
economies, Systems of administrative appropriation and fund accounting per- 
taining to appropriated funds or funds in an accountable warrant status are 
subject to the approval of the Comptroller General under the Budget and Account- 
ing Act of 1921, 42 Stat. 25. Requests for such approval and accounting and 
auditing matters pertaining to the functions of the General Accounting Office 
under the Government Corporation Control Act should be routed to the Corpora- 
tion Audits Division, General Accounting Office. 

30. Audits will be conducted at the place or places where the accounts of the 
respective corporations normally are kept. Such audits will be made in accord- 
ance with the principles, procedures and standards applicable to commercial 
corporate transactions and will include, but not be limited to, (a) the audit of 
corporate financial transactions and (b) the audit of accounts of accountable 
officers involving transactions of Government corporations which are required 
by law to be settled and adjusted in the General Accounting Office. The law 
yoru that each corporation shall reimburse the General Accounting Office 
or the full cost of audits under the Corporation Control Act as billed therefor 
by the Comptroller General. (Sec. 301 (a), 59 Stat. 601.) 

40. Accounts, books, checks (whether canceled, voided, paid, or otherwise), 
collection documents, contracts, files, financial records, reports, vouchers, and 
all other papers pertaining to financial transactions or financial status shall be 
preserved by the respective corporations, unless disposed of pursuant to the act 
of July 7, 1943, 57 Stat. 380, 44 U. 8. C. 366, or other lawful authority. Repre- 
sentatives of the General Accounting Office shall have access thereto, and to all 
things or property belonging to or in use by the corporations and necessary to 
facilitate the audit, and such representatives shall be afforded full facilities for 
verifying transactions with the balances or securities held by depositaries, fiscal 
agents, and custodians. (Secs. 105, 202. See, also, sec. 313 of the Budget and 
Accounting Act, 42 Stat. 26.) 

50. Officers or agents of Government corporations fap with agueronstes 
funds or funds in an accountable warrant status will not be required to submit 
accounts current (General Accounting Office Standard Form No. 1019—Revised) 
to the General Accounting Office, but such officers or agents shall, at the end of 
each month, promptly render such accounts to the corporations concerned. 


789 


796802—48——_52 








790 APPENDIX 


Such officers or agents and the respective corporations shall, as may be required 
from time to time, furnish statements for use in establishing the status of, or in 
reconciling, the accounts involved. The adjustment and settlement of such ac- 
counts, under the Budget and Accounting Act of 1921, and related laws, will be 
made by the Corporation Audits Division, after audit thereof has been completed. 

60. Each corporation using the facilities of the Chief Disbursing Officer, Treas- 
ury Department, must make the necessary arrangements with the Treasury 
Department to provide for a separate checking-account symbol, a separate series 
of check numbers, and a separate series of disbursing officer’s voucher numbers. 

70. All statements of account ef the Treasurer of the United States with 
corporations or disbursing officers (including the Chief Disbursing Officer, Treas- 
ury Department) accountable to-and acting as agents for corporations, together 
with paid checks, will be obtained from the Treasury Department by authorized 
officials of the respective corporations for their use in reconciling such accounts. 
After reconciling such accounts, the respective eerporations shall certify and 
transmit to the Corporation Audits Division monthly statements, on G. A. O. 
Form No. 5092, for use by the General Aceounting Office in settling and adjust- 
ing the accounts of the Treasurer of the United States. 

80. At the termination of each Federal fiscal year, the respective corporations 
shall certify and transmit to the Corporation Audits Division a list in quintuplieate 
of all checks drawn on the Treasurer of the United States which shall then have 
been outstanding and unpaid for one full year after close of the Federal fiscal 
year in which issued, stating the date, number, and amount of eaeh eheck and 
the symbol on which it was drawn, for yse by the General Accounting Office in 
reporting to the Secretary of the Treasury under the provisions of the act approved 
July 11, 1947, 61 Stat. 308, 309. 

Linpsay C. WARREN 
Comptroller General of the United States. 
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AND GRADE 


[Authorized by the Classification Act of 1923, as amended] 


Effective on the first day of the first pay period which begins after 
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, intermediate, and maximum 


Lower figures are the rates which were 


grade shown at left. 
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Rates within grade 
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e-fiscal, respectively. 
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, Subprofessional, professional, and clerical-adminis 


The abbreviations CPC 
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SELECTED EXCERPTS FROM STATUTES 


Federal Employees Pay Act of 1946: 


Sec. 2. (a) Each of the existing rates of basic compensation provided by section 
13 of the Classification Act of 1923, as amended and supplemented, except those 
affected by subsection (b) of this section, is hereby increased by 14 per centum or 
$250 per annum whichever is the greater, except that no such rate shall be in- 
creased by more than 25 per centum. Such augmented rates shall be considered 
to be the regular rates of basic compensation provided by such section. (NotTs.— 
Subsection (b) referred to herein relates to salaries of charwomen and the clerical- 
mechanical service.) 

Sec. 7. (a) Section 603 (b) of the Federal Employees Pay Act of 1945 is 
amended by inserting after the words “‘by reason of the enactment of this Act’’ 
the words “or any amendment thereto.” 

(b) Notwithstanding any other provision of this Act, no officer or employee 
shall, by reason of the enactment of this Act, be paid with respect to any pay 
period, basic compensation, or basic compensation plus any additional compensa- 
tion provided by the Federal Employees Pay Act of 1945, as amended, at a rate 
in excess of $10,000 per annum. 


Federal Employees Salary Act of 1948: 


Sec. 301. Except as provided in section 303, each officer and employee of the 
Federal Government, and each officer and employee-of the District of Columbia 
municipal peyerement, whose rate of compensation is increased by section 2, 3, 
4, 5, or 6 of the Federal Employees Pay Act of 1946 shall receive additional com- 

nsation at the rate of $330 per annum: Provided, That any employee paid on an 

ourly or part-time basis shall receive additional compensation at the rate of 20 
cents per hour. 

Sec. 303. (a) Section 603 (b) of the Federal Employees Pay Act of 1945, as 
amended, is amended by striking out ‘‘$10,000” where it first appears in such 
section and inserting in lieu thereof ‘‘$10,330.” 

(b) Section 7 (b) of the Federal Employees Pay Act of 1946 is amended by 
striking out ‘‘$10,000” and inserting in lieu thereof ‘‘$10,330.” 

(c) No officer or employee shall, by reason of any provision of this title be paid 
with respect to any pay period, basic compensation, or basic compensation plus 
any additional compensation provided by the Federal Employees Pay Act of 1945, 
as amended, at a rate in excess of $10,330 per annum. 

Sec. 305. This title shall take effect on the first day of the first pay period 
which begins after June 30, 1948. 


ADJUSTED TAPERING SCHEDULE FOR OVERTIME RATES 


For employees receiving basic compensation of $2,980 or more, the followin 
edt E 


specific schedule of overtime rates based on 416 overtime hours (8 hours a week 
for 52 weeks) will govern: 


Overtime rates Overtime rates 
per 416 over- [|---| per 416 over- 
time hours 
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The above schedule adjusts the rates of overtime shown in the Federal Employ- 
ees Pay Act of 1945, between the limits of e 980 per annum and $6,440 per annum, 
which limits remain in effect under the ¥ ederal Em oyees Salary Act of 1948. 
Thus, in accordance with the formula on page 11 of H. R. "ienest No. 726, Seventy- 
ninth Congress, the new overtime rates may be eompyted for any number of over- 
time hours and for any rates of compensation that are at a rate of $2,980 per annum 
or more. The overtime rate for 416 hours for any new basie rate of compensation 
not shown above may be computed by subtracting from $894 (the overtime rate 
for 416 hours at $2,980) 7.6782 percent of the amount by which such new basic 
rate is in exeess of $2,980, with the condition that for the basic rates of $6,440 and 
over the overtime rate for 416 hours shall be uniformly $628.33; subject, however, 
to section 608 (b) of the Federal Employees Pay Act of 1045, as amended. 
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ABSENCES: 


See Leaves of Absence. 


ACCOUNTANTS: 


Hiré of: 

Applicability of prohibition as affected by 
general Abthetity for employment of e- 
perts and consultants—general authority 
in sec. 15, administrative expense sta+ 
tute of Aug, 2, 1946, for procurement of 
expert or consultant serviees by eon- 
tract does not operate to overeotite spe- 
cific prohibition in see. 5, act of Apr. 6, 
1914, against employment of aceount- 
ants, ete., by contract to inaugurate 
new or change old methods of transact- 
ing business of U. 8...-.......-..-....-- 

Applicability of prohibition to contract for 
retirement of Govt. records—contract 
with liquidating Govt. agency under 
Which services would be performed 
Working toward attainment of improved 
methods and procedures, elimination of 
duplication, etc., in connection with re- 
titement of Govt. records for preserva- 
tion or destruction pursuant to appli- 
cable laws and regulations, would be in 
contravention of provisions of sec. 5, act 
of Apr. 6, 1914, generally prohibiting use 
of appropriated funds to pay compensa- 
tion or expenses of accountants or other 
experts inaugurating new or changing 
614 methods of transacting business of 


ACCOUNTS: 


Accounting systems: 
GéVeriiment corporations, in general: 
Adequacy reports and improvement sug- 
gestions by Comp. Gen.—Regs. Under 
Govt. Corp. Control Act, B-59153, 


Responsibility for installation and main- 
tenance—Regs. Under Govt. Corp. 
Control Act, B-59153, Dee. 1, 1947__.. 

Accounts current: 

Diseontinuance of subritission by Govern- 
ment corpefations, in general—Regs. 
Under Govt. Corp. Control Act, B- 
00158, Dee, i, 1947. ........-..-..-..-.-. 

Samfiaty Statement of Disburseinents 
and Collections—discontinuante of sub- 
Mission by Government cofporations 
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Accounts Gurrent—Continved. 
géherally—since accounts currént of dis- 
bursing officers of Govt. corporations 
will be submitted difect to cofperation 
for retehtion in accordanes with see. 50, 
Regs. Under Govt. Corp. Control Act, 
27 C. G. 789, furnishing of Standard 
Form No. 1095, Suitmary Statement of 
Disbursements and Collections by Ap- 
propriation Limitations, required by 
Gen. Regs. No. 83, with each disbursing 
officer’s accounts ctitrent may be dis- 


Administfative reconciliation with Treas- 
urer, U. S., account ts—Government ¢orpo- 
rations, in gefiefal—Regs. Utider Govt. 
Corp. Control Aet, B-59158, Dee. 1, 1947-- 

Cheeking—Government corporations, in 
general— Regs. Under Govt. Corp. Con- 
trol Act, B-59158, Dec. 1, 1947.-.....:-..- 


ADVANCE PAYMENTS: 


See Payments, advance. 


ADVERTISING: 


Bid matters other than solicitation of bids. 
See Bids. 
Necessity or iton-necessity: 
Sele manufacturer, producer, ete.: 

Certifying officer’s verification of con- 
tracting officer's certification—certi- 
fying officer is net required to verify 
correctness of certificate of purchasing 

or contracting officer that advertising 

for bids was not required in conneetion 
with purchases from only souree of sup- 
ply, pursuant to see. 3700, R. S., as 
amended; however, payment voueher 
should be accompanied by statement 

of facts from which it was concluded 
that vendor was sole source of supply 
and certificate by contraeting officer or 
vendor that prices claimed are not in 
excess of those charged general public. - 
Supporting evidence requirements— 
certifying officer is not required to ver- 

ify correctness of certificate of purchas- 

ing or contracting officer that adver- 
tising for bids was not required in con- 
nection with purchases frem only source 

of supply, pursuant to sec. 3709, R. S., 

as amended; however, payment vouch- 
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ADVERTISING—Continued. 


Necessity or non-necessity—Continued. 
Sole manufacturer, producer, ete.—Con. 
er should be accompanied by state- 
ment of facts from which it was con- 
cluded that vendor was sole source of 
supply and certificate by contracting 
officer or vendor that prices claimed 
are not in excess of those charged gen- 


surplus property disposal advertising— 
provisions of sec. 3828, R. 8., requiring ad- 
vance written approval of head of depart- 
ment for newspaper advertising, are not for 
application where advertising respecting 
availability of surplus property for sale 30 
days before its abandonment or destruc 
tion is placed in local newspapers by con- 
tracting officers of disposal agency pursu- 
ant to mandatory advertising require- 
ments of regulation—having force and ef- 
fect of law—issued in furtherance of the 
provisions of sec. 11(e), Surplus Property 
Act of 1944, as amended, authorizing Sur- 
plus Property Adm. to prescribe regula- 
tions for “‘uniform and wide public notice 
concerning surplus property available for 
BP is inchrbehsbbidinteetnesieniemmnees 
Readvertisement—requirement where origi- 
nal advertising elicits no bids complying 
with specifications—where no bid offering 
delivery within specified time was received 
in response to invitation to bid submitted 
to seven prospective bidders, it may be re- 
garded that there has been satisfactory 
compliance with requirements for ad vertis- 
ing for bids prescribed by sec. 3709, R. 8., 
as amended, so that cancellation of invita- 
tion and issuance of purchase order to one 
of two bidders offering lower price and 
specifying earlier time for delivery is not 


Evidentiary value to support presumption of 
death—affidavits submitted in lieu of 
standard certificate of death indicating 
that former enlisted man was last seen alive 
in area demolished by explosion which oc- 
curred in Texas City, Tex., on Apr. 16, 1947, 
and that his body has not been recovered 
and he has not been seen nor heard from 
since that date, together with publicized 
reports of disaster, are sufficient to justify 
inference or presumption that man died in 
such disaster so as to warrant settlement 
with his survivors for unused military 
leave to his credit at time of discharge in 
manner prescribed by Armed Forces 
Leave Act of 1946 


ALLOWANCES: 


Clothing. See Clothing. 

Personal money allowance—admirals and 
generals appointed under act of Mar. 23, 
1946—tate to be included in retired pay of 
officers serving as Commandant of Marine 
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Corpe—upon retirement, whether before or 
after expiration of his term of office as 
Commandant of Marine Corps, officer 
appointed to permanent rank of general in 
Marine Corps pursuant to sec. 2, act of 
Mar. 23, 1946, will be entitled to personal 
money allowance of $2,200 per annum 
specifically authorized by said sec. 2 to be 
included as part of retired pay of officers 
appointed as general under that section, 
rather than to personal money allowance 
of $4,000 per annum authorized by general 
provision in sec. 504 (e), Officer Personnel 
Act of 1947, for any officer “‘while so serv- 
ing” as Commandant of Marine Corps_-.- 

Quarters allowance, etc. See the appro- 
priate heading elsewhere in this index 
digest. 

Saved pay and allowances. See Pay, saved 
pay and allowances. 


AMERICAN BATTLE MONU- 


MENTS COMMISSION: 


Appropriations. See Appropriations, 
American Battle Monuments Commission, 


ANNUAL LEAVE: 


See Leaves of Absence, annual. 


APPOINTMENTS: 


See, also, related heading: Personal Services. 

Effective date—constructive date for ap- 
pointees who previously lost appointment 
opportunity because of military service— 
refusal or disqualification for first-offered 
appointment after military service—not- 
withstanding that person who was on list of 
eligibles for probational appointment, but 
who lost opportunity for appointment be- 
cause of military service, may have de- 
clined, or failed to qualify for, appoint- 
ment when first offered after military 
service, such person is entitled under act 
of July 31, 1946, upon subsequent appoint- 
ment. to have his seniority and initial 
salary rate established on basis that he 
had rendered constructive service from 
date lower eligible received probational 
appointment to date appointment first 
was offered upon return from military 

Initial salary rates. See Compensation, ini- 
tial salary rates. 

Seat of government. See Personal Services, 
seat of government. 


Without compensa tion—expert or consultant 
employment on temporary basis—in ab- 
sence of statute specifically fixing amount 
to be paid in particular case, expert or con- 
sultant whose services are procured by 
contract on temporary or intermittent 
basis without regard to civil service or 
classification laws, in accordance with sec. 
15, administrative expense statute of Aug. 
2, 1946, may agree to serve without com- 
pensation and thereafter be estopped from 
asserting any valid claim for compensation 
on account of services performed. 


Page 
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APPROPRIATIONS: 


Adjustments—erroneous charges to appro- 
priations—Government corporation ad- 
justments—journal voucher adjustment 
in lieu of G. A. O. adjustment—Govt. 
corporations subject to Regs. Under Govt. 
Corp. Control Act, 27 C. G. 789, need not 
submit direct to G. A. O., in compliance 
with Gen. Regs. No. 99, Standard Form 
No. 1097 for purpose of adjusting erroneous 
charges or credits in limitation or project 
accounts within same appropriation, but, 
rather, such adjustments on books of cor- 
poration may be accomplished by means 
of journal vouchers supported by pertinent 
information and data_...............-.--- 

American Battle Monuments Commission— 
availability for purchase of books and 
reports of military leaders—books or pub- 
lished reports of military leaders—other 
than newspapers or periodicals—which 
have been determined by American Battle 
Monuments Com. to be essential to pro- 
curement of authoritative historical data 
concerning military operations in connec- 
tion with duties imposed by sec. 2, act of 
June 26, 1946, for preparation of plans and 
estimates for erection of memorials where 
American armed forces have served may be 
purchased from funds appropriated for 
Com.’s necessary expenses by Independent 
Offices Appro. Act, 1948, even though not 
specifically authorized therein. --_........- 

Augmenting—purchase of postage stamps 
for penalty-mail purposes—purchase of 
postage stamps by National Capital 
Housing Authority from special deposit 
account for maintenance and operation of 
housing developments from same purpose 
for which specific amount was appropri- 
ated to cover cost of penalty mail of 
Authority for deposit in general fund of 
Treasury as required by sec. 2, act of June 
28, 1944, is to be regarded as unauthorized 
augmentation of penalty-mail appropria- 
tion, and voucher covering such pur- 
chase may not be certified for payment. _- 

Availability: 

Entertainment. See Entertainment. 

Expenses incident to specific purpose— 
purchase of books and reports of mili- 
tary leaders—books or published reports 
of military leaders—other than news- 
papers or periodicals—which have been 
determined by American Battle Monu- 
ments Com. to be essential to procure- 
ment of authoritative historical data con- 
cerning military operations in connection 
with duties imposed by sec. 2, act of June 
26, 1946, for preparation of plans and 
estimates for erection of memorials where 
American armed forces have served may 
be purchased from funds appropriated 
for Com.’s necessary expenses by Inde- 
pendent Offices Appro. Act, 1948, even 
though not specifically authorized 
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Availabilit y—Continued. 

Payments to military, naval, etc., person- 
nel based on administrative correction 
of records—authority conferred upon 
Sec. of Army, Sec. of Navy, and Sec. of 
Treasury with respect to Coast Guard, 
respectively, by sec. 207, Legislative 
Reorganization Act of 1946, to correct 
any military or naval record where in 
their judgment such action is necessary 
to correct error or to remove injustice, 
does not vest in said department heads, 
or in this Office, any authority to order 
or direct allowance or payment of any 
claim for money, or to use appropriated 
funds to pay any claim for money, based 
on corrections made in military or naval 
records of individual under authority of 


Purchases for use as evidence of law viola- 
tions—purchase by Civil Aeronautics 
Board of air transportation tickets for 
use as evidence of violations of tariff pro- 
visions of Civil Aeronautics Act of 1938, 
as amended, being proper incident of 
Board's functions of administering and 
enforcing said act, current appropriation 
for necessary expenses of Board may be 
regarded as available for such purpose_. 

Civil Aeronautics Board—availability for 
purchases for use as evidence of law viola- 
tions—purchase by Civil Aeronautics 

Board of air transportation tickets for use 

as evidence of violations of tariff provisions 

of Civil Aeronautics Act of 1938, as 

amended, being proper incident of Board’s 

functions of administering and enforcing 

said act, current appropriation for neces- 

sary expenses of Board may be regarded 

as available for such purpose... .-......... 
Commerce Department: 

Bureau of Standards: 

Availability for enlargement and mod- 
ernization of cafeteria—extensive 
structural changes and replacement of 
worn-out equipment, contemplated in 
enlargement and modernization of 
cafeteria at National Bur. of Stand- 
ards, do not fall within category of 
maintenance and protection, nor do 
they constitute repairs or alterations 
within meaning of said terms as ordi- 
narily construed, but, rather, consti- 
tute “public improvement” within 
meaning of sec. 3733, R. 8., which, in 
absence of specific provision therefor, 
may not be charged to current appro- 
priation for “maintenance and protec- 
tion of buildings, including repairs and 
alterations thereto” ..................- 

Availability for replacement of worn-out 
cafeteria equipment—extensive struc- 
tural changes and replacement of worn- 
out equipment, contemplated in en- 
largement and modernization of cafe- 
teria at National Bur. of Standards, 
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Commerce Department-—-Continueds 

Bureau of Standards—Continuod. 
do not fall within category of mainte- 
nance and protection, nor do they con- 
stitute repairs or alterations within 
meaning of said terms as ordinarily 
construed, but, rather, constitute 
“public improvement” within mean- 
ing of sec. 3738, R. 8., which, in absence 
of specific provision therefor, may not 
be charged to current appropriation for 
“maintenance and protection of build- 
ings, including repairs and alterations 


Deficiencies—anti-deficiency prohibition as 
barring long-term operating-differential 
subsidies—-U. 8. Maritime Com. being 

specifically authorized by sec, 603(a), 

Merchant Marine Act of 1936, as amended, 

to enter into operating-differential subsidy 

agreements for periods not to exceed 2 

years, Anti-Deficiency Act (sec. 2679, R. 

S.), prohibiting involvement of Govt. in 

any contract or obligation for future pay- 

ment of money in excess of appropriations 
unless huthorized by law, is not bar to exe- 
cution by Com. of long-term operating- 
differential subsidy agreements 

Deficiency: 

Availability, etc., as related te original 
appropriation, in general—deficiency ap- 
propriation is one made to pay legal 
liability for payment of which appropria- 
tion previously made is insufficient; and 
it supplements original approprietion, 
partakes of its nature and is available to 
same extent and for same period as origi- 


Fiscal-year availability—in view of pro- 
visions of sec. 3690, R. 8., limiting avail- 
ability of appropriations to payment of 
obligations incurred during fiscal year 
for which appropriation was specifically 
made, additional f{ynds appropriated by 
Second Urgent Deficiency Appro. Act, 
1947, approved June 27, 1947, to Dept. of 
Justice for printing and binding, fiscal 
year 1947, are not available for such pur- 
poses where appropriation was not 
obligated on or prior to June 30, 1947.__- 

Emergency Fuad for the President—avail- 

ability for per diem allowance for service 

personnel at hee dquarters—Naval Reserve 
officers who, after dates scheduled for their 
release from active duty, remained on 
active duty at their permanent duty sta- 
tions for performance of temporary duty 
with Ceal Mines Adm. may be paid per 
diem in liey of subsistence for such tem- 
porary duty from funds allocated to Sec. of 

Interior from “‘Emergency Fund for the 

President” for necessary expenses in con- 

nection with seizure and operation of coal 

mines, even though they were not away 
from their designated posts of duty within 
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meaning of sec, 12, Pay Readjustment Act 
of 1042, as amended. 26 C. G. 002, ampli- 
Re acta es~ csiace 


Fiscal year: 


Appropriation chargeable with burial ex- 
penses—burial expenses of certain mili- 
tary and civilian personnel of Dept. of 
Army incurred nah Govt. contract, as 
authorized by 5 U. 8. C. 108a and 10 
U. 8. C. 916-916d, oenetein tae 
propriation current at time contract 
obligation arose, regardless of date of 
death; but, where allowable burial serv- 
ices are secured by relatives or others not 
connected with Govt., appropriation 
current at time amount of claim is ad- 
ministratively recommended for pay- 
ment may be charged with such expenses 
as are finally allowed, regardless of date 
of death or of certificate of settlement of 

Appropriation chargeable with depend. 
ents’ transportation—expenses of trans- 
portation of employee’s immediate fam- 
ily in connection with transfer of official 
Station, as authorized by administrative 
expense statute of Aug. 2, 1846, are 
chargeable to appropriation current at 
time such expenses are incurred, and not 
to appropriation current at time of issu- 
ance of the transfer order, in absence of 
specific statutory provision to con- 


Appropriation chargeabie with household 
effects transportation—expenses of trans- 
portation of employee's household effects 
in connection with transfer of official 
station, as authorized by administrative 
expense statute of Aug. 2, 1046, are 
chargeable to appropriation current at 
time such expenses are incurred, and not 
to appropriation current at time of issu- 
ance of the transfer order, in absence of 
specific statutory provision to contrary. - 

Appropriation chargeable with payment of 

claims under Federal Tort Claims Act: 
Appropriation current at time head of 
Federal agency, or his designee, finally 
determines Govt.’s liability with 
respect to claim covered by sec, 403 (a), 
Federa) Tort Claims Act, is appropris- 
tion obligated for and chargeable with 
payment of amount of adjudicated 


Under sec. 403, Federal Tort Claims Act, 
which, in providing for administrative 
adjustment of tort claims, did not ap- 
propriate funds or authorize use of 
general appropriations theretofore 
made for payment of such claims, but 
merely provided for use of appropria- 
tions “that may be meade,” only ap- 
propriation current at time Govt,’s 
liability with respect to tort claim 

finally is determined is one obligated 
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Fiscal year—Continued. 


Navy Department: 


Appropriation chargeable with payment of 
claims under Federal Tort Claime 
Act—Continued. 
for and chargeable with amount of 
settled claim, notwithstanding settled 
rules of law respecting acerua! of rights 
and ineurrence of hiabilities, or of time 
appropriation is obligated. 27 ©. G. 


Apptepriation chargeable with traveling 
expenses—where transportation request 
is exchanged for ticket neat end of one 
fisea! year for travel to being in following 
fiscal year, cost of such transportation is 
chargeable to appropriation available 
for expenses of trave) for fiseal year in 
which travel is commenced. 26 C. G. 


Availability beyond: 

Dependents’ transportation. See Ap- 
prepriations, fiscal year, appropriation 
chargeable with dependents’ transporta- 
tion. 

Heasehoid effects transportation. see 
Appropriation, fiscal year, approprie- 
tien chargeable with household effects 
transportation. 

Availability for prier peried—disability re- 
tement of former Public Health 
Service reserve officers—where former 
Public Health Service reserve officer be- 
came entitled to retirement under see. 
2tl(a), Public Health Service Act, upon 
determination that be was disabled by 
disease at time his commission was ter- 
minated two years prior thereto, current 
authoritative approval of retirement, 
effective as of date of termination of com- 
mission, would relate back to such time 
and would have effect of perfecting latent 
obligation against then current fiscal 
year appropriations, so that retired pay 
involved may be considered as proper 
obligation incurred during prior fiscal 
years within meaning of sec. 3690, R. 3_- 

Justice Department—seized private prop- 

erty costs. See Property, private, scized, 

seizure, forfeiture, ac., costs. 

National Capital Housing Authority—pen- 

alty-mail costs—purchase of postage 

stamps for penalty-mail purposes—pur- 
chase of postage stamps by National Capi- 
tal Housing Authority from special deposit 
accotint for maintanance and operation of 
housing developments for same purpose 
for which specifie amount was appro 
priated to cover cost of penalty mail of 

Authority for deposit in general fund of 

Treasury as required by sée. 2, set of June 

28, 1944, is to be regarded as unauthorized 

augmentation of penalty-mail appropria- 

tion, and voucher covering such purchase 
may not be certified for payment 


Availability for payment ef claims under 
Federal Tort Claims Act: 

Funds appropriated te Navy Dept. for 
use in settling tort claims cognizable 
under repealed provisions of act of Dee. 
28, 1945, may be regarded as available 
until July 1, 1948, for payment of 
claims under superseding provisions 
of Federal Tort Claims Act in same 
manner as under 1945 act, on basis of 
obligation at time such biabilities 


Funds originally appropriated to Navy 
Dept. for payment of tort claims under 
repealed provisions of set of Dec. 28, 
1945, may be used until July 1, 1948, to 
pay for pain and suffering and allicd 
elements of damage compensable only 
tinder superseding provisions of Fed- 
eral Tort Claims Act 

Availability fer payment of utilities con- 
sumed by officers’ messes (closed)—in 
view of provisions of sees. 15 and 16, aet 
of Aug. 2, 1946, respecting Navy officers’ 

Thesses ashioré, appropriated funds avail- 

able for utilities generally at naval in- 

stallations may be used to pay for utili- 
ties consumed in officers’ messes of closed 


Availability fot payment of utilities con- 
wamed by officers’ messes (open)—in 
view of provisions of sees. 15 and 16, act 
of Atig. 2, 1946, respecting Navy officers’ 
Thesses ashore, appropriated funds 
available for utilities generally at naval 
installations are noi available fo pay for 
utilities consumed in coritiection with 
those activities of officers’ messes of open 
type which are of a social or recreational 
nature, as distinguished from activities 
primarily related to function of pro- 
viding adequate meals for naval per- 
sonne} . 

Availability for salaries of personnel 
engaged in developing, organizing, etc., 
empleyee recreational activities—while 
recreationa) and entertainment programs 
for civilian employees at field activities 
of Navy Dept. may be administtativety 
desirable, they have at most otily in- 
direct bearing upon purposes for whieh 
Dept.’s appropriations were made, and, 
in absence of elear legislative expression 
that appropriated funds be used im con- 
nection with such programs, use thereof 
for payment of salaries of civilian per- 
sonnel—either on full time or part time 
basis—to develop, organize and super- 
vise employee recreational activities is 
5 anicendts4dcquasncente 
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APPROPRIATIONS—Continued. 
Navy Department—Continued. 

“Training, Education, and Welfare”— 
availability for cash awards to naval 
personne! for inventions and sugges- 
tions—sec. 8, act of Aug. 2, 1946, having 
been enacted merely to restate in sub- 
stantive law provisions formerly appear- 
ing in the annual naval appropriation 
acts for awarding of trophies, badges, 
cash prizes, etc., for proficiency in arms, 
did not extend or enlarge scope of those 
former provisions to provide authority 
for payment of cash awards to officer 
and enlisted personnel of Navy for 
constructive inventions and suggestions 
from current appropriation for ‘“Train- 
ing, Education, and Welfare, Navy.” 
otherwise available for purposes of said 
OGG etic etic tiie taidiiiitle camsicccdecee 

Obliga tion—fiscal year appropriation charge- 
able. See Appropriations, fiscal year. 

Philippine War Damage Commission— 
availability for furnishing quarters to em- 
ployees—even though specific authority to 
furnish quarters in lieu of cash allowance 
to employees of Philippine War Damage 

Com. is not contained in Com.’s current 

appropriation, as is contemplated by pro- 

visions of act of June 26, 1930, broad 

authority granted Com. by sec. 101 (b), 

Philippine Rehabilitation Act of 1946, to 

‘make such expenditures, as may be 

necessary to carry out its functions’’ may 

be regarded as sufficient to make current 
appropriation available for furnishing of 
quarters to employees. ................--- 
Post Office Department—‘‘Unusual Condi- 
tions at Post Offices”—availability for ex- 
penses of moving, etc., third-class offices— 
appropriation item ‘‘Unusual Conditions 
at Post Offices” in Post Office Dept. 
Appro. Act, 1948, may be regarded as 
available for payment of reasonable ex- 
penses of moving equipment of third-class 
post office from one location to another and 
incidental expenses connected therewith, 
if it be administratively determined that 
such moving is necessary, irrespective of 
whether such equipment is owned by 

U. 8., postmaster, or others.............-- 

Public Health Service—“‘reasonable burial 
expenses”—availability for upkeep and 
perpetual care of graves—in absence of spe- 
cific authorization by Congress, funds ap- 
propriated to Public Health Service by 

Labor-Federal Security Appropriation 

Act, 1948, for ‘reasonable burial expenses”’ 

of patients dying while undergoing hos- 

pitalization furnished by Service may not 
be regarded as available for upkeep of 
grave sites and for perpetual care of graves. 
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Transfers: 

Between departmentsandestablishments: 
See, also, Departments and Establish- 

mente, services between. 
Limitations—persona! services—in view 
of restriction in act of Aug. 5, 1882, 
against employment of personnel at 
seat of govt. unless specifically author- 
ized, and limitation in The Supplemen- 
tal Appro. Act, 1948, on expenditures for 
personal services in Dist. of Col. which 
may be made from funds appropriated 
for aid to Greece and Turkey under act 
of May 22, 1947, Dept. of Army may 
not use funds allocated to it for pur- 
poses of latter act to employ additional 
personnel at seat of govt., unless or 
until some part of amount available 
for personal services in Dist. of Co}. is 
apportioned to said department...__.. 


Treasury Department—seized private prop- 


erty costs. See Property, private, seized, 
seizure, forfeiture, etc., costs. 


War Assets Administration—availability for 


payment of penalties or interest on delin- 
quent taxes against surplus real property— 
under provisions of Independent Offices 
Appro. Act, 1948, making funds appropri- 
ated to War Assets Adm. available for pay- 
ments to States or political subdivisions 
thereof of sums in lieu of and equivalent to 
taxes accruing against real property de- 
clared surplus to War Assets Adm. by 
Govt. corporations, Adm. is not authorized 
or required to use appropriated funds for 
payment of penalties or interest on delin- 
quent taxes levied against real property of 
Govt. corporation declared surplus to 


ARMY: 
Correction of military records. See Records, 


military, naval, etc. 


Officers—civil office acceptance or holding 


prohibition—applicability to officers during 
leaves of absence—in view of broad purpose 
of act of Nov. 21, 1945, to permit persons 
on terminal leave from armed forces to 
accept employment, generally, without 
regard to civil office restrictions of sec. 
1222, R. 8., military personnel who, while 
on terminal leave pending release from ac- 
tive duty or retirement, are employed by 
International Bank for Reconstruction 
and Development, international agency, 
are to be regarded as entitled to their 
active-duty pay and allowances while so 
employed, in addition to compensation 
attached to their employment with 


ARMY DEPARTMENT: 
Secretary of the Army—correction of mili- 


tary records, See Records, military, naval, 
ete. 


Page 
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AWARDS: Page | BIDS—Continued. 


Suggestions, inventions, etc.—appropria- 
tion availability—cash awards to naval 
personnel—sec. 8, act of Aug. 2, 1946, 
having been enacted merely to restate 
in substantive law provisions formerly 
appearing in the annual naval appropria- 
tion acts for awarding of trophies, badges, 
cash prizes, etc., for proficiency in arms, 
did not extend or enlarge scope of 
those former provisions to provide 
authority for payment of cash awards 
to officer and enlisted personnel of Navy 
for constructive inventions and suggestions 
from current appropriation for ‘Training, 
Education, and Welfare, Navy,” other- 
wise available for purposes of said sec. 8... 


BIDDERS: 


Deposite—forfeiture—surplus, etc., pro- 
perty sales—under invitation to bid on 
sale of Govt.-used vehicles on “as is’ 
basis—without warranty or guaranty as 
to quality, condition, etc.—providing 
that failure to inspect will not constitute 
grounds for withdrawal of bids after date 
set for opening and that required bid 
deposits will be forfeited to Govt. upon 
withdrawal of bids after opening, it is 
mandatory that bid deposit of bidder be 
forfeited upon his election, after opening 
of bids, to withdraw his otherwise proper 
bid which overestimated vehicles’ value 
due to his failure to inspect prior to sub- 


Qualifications—prior contract default—in 
view of long escablished rule that low bid of 
responsible bidder may not be rejected 
merely because bidder has defaulted 
under prior similar contract, proposed 
statement to all ordering activities and 
suppliers of petroleum products under 
standard Govt. supply contracts that, in 
general, record of inexcusable default will 
be regarded as establishing bidder as not 


Bidders’ qualifications, See Bidders, 
qualifications. 

Bid price in violation of minimum price 
regulation—low bid for furnishing of 
milk, sales of which are to be consum- 
mated in reservation over which Govt. 
has exclusive jurisdiction within county 
of State of Fla., need not be rejected as 
in violation of minimum price regula- 
tions of Fla. Milk Com. applicable to 
county, regulations, promulgated under 
State law, being legally inapplicable to 
sales to Govt. made within such reser- 


Evaluation—stenographic reporting services. 


See, generally, Contracts, stenographic re- 
porting. 


796802—48— —538 


Mistakes: 

Absence or lack of specifications effect— 
where invitation to bid warned bidders 
that equipment was to be furnished in 
strict accordance with attached specifi- 
cations, error of successful bidder in 
underestimating its bid price, allegedly 
due to fact that specifications were not 
attached to invitation, must be regarded 
as unilateral—not mutual—due solely 
to bidder’s own negligence or oversight 
and in nowise contributed to by Govt., 
and affords no basis for increasing price 
specified in bid which, having been 
accepted by Govt., consummated valid 
and binding contract 

Negligence: 

Incorrect price stipulated—where invi- 
tation to bid warned bidders that 
equipment was to be furnished in 
strict accordance with attached specifi- 
cations, error of successful bidder in un- 
derestimating its bid price, allegedly due 
to fact that specifications were not at- 
tached to invitation, must be regarded 
as unilateral—not mutual—due solely 
to bidder’s own negligence or over- 
sight and in nowise contributed to by 
Govt., and affords no basis for increas- 
ing price specified in bid which, having 
been accepted by Govt., consummated 
valid and binding contract 

Inference where invitation is clear and 
unambiguous—where invitation to bid 
was clear and unambiguous that bids 
were desired on basis of certain bolts 
“with * * * nuts,” alleged error 
of successful bidder, of which contract- 
ing officer had no notice, in bidding 
prices of bolts only must be regarded 
as unilateral—not mutual—mistake 
due solely to bidder’s negligence, and 
as not affording any basis for payment 
of amount in excess of prices specified 
in bid which was accepted by Govt. 
in good faith prior to allegation of 


Specification misinterpretation—where in- 
vitation to bid was clear and unam- 
biguous that bids were desired on basis 
of certain bolts “with * * * nuts,” 
alleged error of successful bidder, of 
which contracting officer had no notice, 
in bidding prices of bolts only must be 
regarded as unilateral—not mutual— 
mistake due solely to bidder’s negligence, 
and as not affording any basis for pay- 
ment of amount in excess of prices 
specified in bid which was accepted by 
Govt. in good faith prior to allegation 
of error in bid 
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BEDS— Continued. Page | BOOKS, PERIODICALS, AND 


Mistakes—Continued. 

Verification of bid prior to allegation of 
error—where invitation to bid was clear 
and unémbigtous as to needs of Govt. 
and contracting officer requested and 
received, prior to award, eonfirmation 
of contractor’s bid as to weights and 
prices, error in shipping weight alleged 
subsequent to award must be regarded 
as uniflateral—not mutoalmistake, due 
solely to comtraetor’s negligence or over- 
sight and in nowise contributed to by 
Govt. and may not be regarded as afford- 
ing any legal basis for modifying bid 
which, having been accepted by Govt. 
in good faith, consummated valid and 
binding contract 

Rejection. See Bids, acceptance or refection. 
Solicitation. See Advertising; Purchases, 
open-market. 


BOARDS AND COMMISSIONS: 


Compensation. See Compensation, boqrds, 
commissions, committees, etc. 

Traveling expenses. See Traveling Expenses, 
boards, commissions, committees, etc. 


BONDS: 


Performance—tequiring of—Distriet of Col- 
unmtbia supply contracts—while it may be 
inferred from proviso to act of June 26, 
1912—dispensing with necessity of perform- 
anee bonds in case of supply contracts of 
Dist. of Col. not exceeding $1,000—that 
such bonds would be required in connec- 
tion with all supply contracts for more 
than $1,000, procurements by Dist. of Col. 
of supplies (other than materials or sup- 
plies for construction or street improve- 
ment work by contractors) are not required 
to be supported by performance bonds, 
even though contract be for more than 


Surety—liability—se t-off against employee’s 
retirement deduction as being initial 
action—in connection with indebtedness 
due Govt. arising from loss covered by 
employee’s bond, loss should be reported 
to Civil Service Com. for set-off against 
amount to employee’s credit in Retire- 
ment and Disability Fund without await- 
ing final adjudication of Govt.’s claim 
against surety under bond, so that if set- 
off is actually accomplished from immedi- 
ately available funds to credit of employee, 
subsequent collection from surety properly 
would be reducible in amount so recov- 


BOOKS, PERIODICALS, AND 
NEWSPAPERS: 

Books—purehases 6f beoks or reports of 
military leaders—appropriation availa- 
bility—books or published reports of mili- 
tary leaders—other than newspapers or 
periodicals—which have been determined 
by American Battle Monuments Com. 
to be essential to procurement of author- 
itative historical data concerning military 


NEWSPAPERS— Continued. 
operations in eonnection with duties in- 
posed by see. 2, act of Jume 26, 1946, for 
preparation of platis and estimates for 
ereétion of memorials where Atmeriéan 
armed forces have served may be pur- 
chased from funds appropriated for Com.’s 
necessary expenses by Independent Offices 
Appro. Aet, 1948, even though not speci- 
ficafly authorized therein 

Newspapers—advertising. See 44rertising, 
newspapers. 


BURIAL EXPENSES: 


Apprepriation avaflability—fiseal year fint- 
tation matters. See Appropriations, fiscal 
year. 

Graves and grave sites—upkeep and pet- 
petual care—appropriation availabifity—in 
absence of specifie authorization by Cot- 
gress, funds appropriated to Public Health 
Service by Labor-Federal Security A ppro- 
priation Act, 1948, for “‘reasehable burtal 
expenses” of patients dying while under- 
going hospitalization furnished by Service 
may not be regarded as available for up- 
keep of grave sites and for perpetrial care 


See Public Buildings, cafeterias, newsstands, 
etc. 


CERTIFYING OFFICERS: 


Liability—transpertation rate, etc., errors— 
Government corporation certifying offi- 
cers—notwithstanding that exception from 
liability granted certifying offieers by act 
of Dec. 29, 1941, for overpayments in con- 
nection with transportation services due 
to administrative failure to verify rates, 
etc., is not, as to certifying officers of Govt. 
corporations, modified by Regs. Under 
Govt. Corp. Control Act, 27 C. G. 789, 
it ts desirable for purpose of simplifying 
and expediting final andit that arrange- 
ments be made at carly date, through 
Corp. Audits Div., G. A. O., to obtain rate 
audit of transportation votéhers on #ad- 
visory basis ......._. 


CHECKS: 


Alteration: 
Raising of figares: 

Effect as material alteration—payee’s 
action in raistig amotmt of Govt. check 
by erasing parts of certain figures and 
tracing over others in pencil constitttes 
fraudulent atid materia! alteration of 
check and destroys its validity insofar 
as payee is concerned and extinguishes 
as to him Govt.’s obligation, so that 
bank which accepted and cashed stich 
check on which alterations were so 
apparent as would have put average 
prudent man on notice of its trregu- 
larity is not to be regarded as holder 
in due course of check and, as such, 
has no legal right to payment accord- 
ing to its original tenor 
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CHECKS— Continued. 
Alteration—Continued. 


Page | CHECKS—Continued. 
Outstanding liabilities : 


Raising of figures—Continued. . 

Bffect on title generally—payee’s action 
in raising amount of Govt, check by 
erasing parts of certain figures and 
tracing over others in pencil consti- 
tutes fraudulent and material altera- 
tion of check and destroys its validity 
insofar as payee is concerned and ex- 
tinguishes as to him Govt.'s obligation, 
so that bank which accepted and 
eashed such check on whieh altera- 
tions were so apparent as would have 
put average prudent man on notice of 
its irregularity is not to be regarded 
as holder in due course of check and, 
as such, has no legal right to payment 
according to its origina] tenor 

Cashing: 

From public funds—Veterans’ Canteen 
Service—in absence of specific authority 
in act of Aug. 7, 1946, establishing 
Veterans’ Canteen Service in Veter- 
ans’ Administration, authorizing use 
of public money for cashing of checks, 
ete., canteen officer may not, pursuant 
to proposed regulations under sec. 2 (i) 
of act, use public funds coming into 
his custody and possession—either 
from appropriation allocations or as 
income from operations—to cash 
checks for members and patients of 
Veterans’ hospitals and homes in con- 
travention of provisions of sec. 3639, 
R. 8., respecting safekeeping of public 
teri <nmneiineenen cede 

Negotiation by disbursing officers and 
agents. See Disbursing Officers and 
Agents, financial transactions involving 
check cashing, currency exchange, etc. 

Forgeries: 

Check cashing by disbursing officers and 
agents. Sce Disbursing Officers and 


Lists of outstanding\ehecks furnished 
Treasury | Department—whelly owned 
and mixed-ownership Government cor- 
porations—Regs. Under Govt. Corp, 
Control Act, B-59153, Dec. 1, 1947 .....- 

“Stale” check procedure applicability— 
wholly owned and mixed-ownership 
Gevernment Corporations— Regs. Under 
Govt. Corp. Control Act, B-59153, Dec. 


Payment—materially altered checks—pay- 


ee’s action in raising amount of Govt. 
check by erasing parts of certain figures 
and tracing over others in pencil consti- 
tutes fraudulent and material alteration of 
check and destroys its validity insofar as 
payee is concerned and extinguishes as to 
him Govt.’s obligation, so that bank which 
accepted and cashed such check on which 
alterations were so apparent as would have 
put average prudent man on notice of its 
irregularity is not to be regarded as holder 
in due course of check and, as such, has no 
legal right to payment aceording to its 
origina] tenor 


CIVIL AERONAUTICS BOARD: 
Appropriations. See Appropriations, Civil 


Aeronautics Board, 


CLAIMS: 
Additional amounts—acceptance of prior 


payments—underclaim for per diem due to 
unauthorized rate reduction—fact that 
employee submitted ‘true and just’”’ travel 
voucher claiming per diem in lieu of sub- 
sistence at rate fixed by unauthorized ad- 
ministrative officer which was less than 
rate authorized in his properly issued 
travel orders, and that he accepted, with- 
out protest, payment at such reduced rate, 
does not operate as waiver so as to preclude 
employee from claiming difference between 
reduced and authorized per diem rate_..- 


Agents, financial transactions involving 

check cashing, currency exchange, etc. 
Same or similar name cases—name prefix, 

euffix, and initial inconsistencies— 


Based on correction of military, naval, etc., 

records. See Records, military, naval, etc. 
CLASSIFICATION : 

Appropriation limitation on higher salaries 


where, through administrative inadvert- 
ence, Govt, salary check drawn to order 
of payee by given name and surname, 
followed by abbreviation “‘Jr.,’’ errone- 
ously was delivered to person having 
same last and first name as intended 
payee, except for inclusion of middle 
initia] and without abbreviation ‘‘Jr.,’’ 
cashing bank was chargeable with notice 
that erroneous recipient for whom it 
cashed check upon his written endorse- 
ment was not intended payee, and must 
be held liable for amount of check 

Mere than one fiscal year old, outstanding 
liabilities, See Checks, outstanding liabili- 
ties, 

Negotiation by person having same or similar 
name as payee. Sce Checks, forgeries, 
same or similar name cases. 


resulting from allocations or realloca- 


changes in job description or designation 
made by wage boards or other wage- 
fixing authority in fixing and adjusting 
wages of certain employees to accord 
with wages paid locally in private indus- 
try are not to be regarded as allocation or 
reallocation of positions to higher grades 
or creation of new positions within mean- 
ing of sec. 400, Second Deficiency Appro. 
Act, 1947, prohibiting use of appropria- 
tions for personal services to pay any 
increased costs resulting from allocation 
or reallocation of positions or creation of 
new positions, so that wage increases 
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CLASSIFICA TION—Continued. 


Limitation operation in respect of unobli- 
gated appropriation balances—sec. 400, 
Second Deficiency Appro. Act, 1947, 
prohibiting use of appropriated funds to 
pay any increased cost resulting from al- 
location or reallocation of position to 
higher grade, if such cost would result in 
increase in total obligations on annual 
basis, does not prevent allocation or re- 
allocation of position if there be sufficient 
unexpended or unobligated balance in ap- 
propriation to pay salary of allocated or 
reallocated position for balance of fiscal 
year, provided it be determined at effec- 
tive date thereof that payment of new 
salary rate will not result in increase in 
total obligations on annual basis. 27 C. 


Operation of limitation in respect of sav- 
ings effected from downward alloca- 
tions, etc., of other positions—under sec. 
400, Second Deficiency Appro. Act, 1947, 
limiting availability of appropriations 
for personal services to such increased 
costs resulting from allocation or reallo- 
cation of position to higher grade or crea- 
tion of new position as could be absorbed 
on annual basis within limits of appro- 
priation, promotions to higher grades due 
to allocations or reallocations may be 
effected only to extent that annual 
salaries, if paid for entire year, would not 
exceed obligations currently available 
for payment of salaries, taking into con- 
sideration savings effected by realloca- 
tions downward and abolishment of 


Salary rate changes resulting from indi- 
vidual service reappraisal as constituting 
allocations or reallocations—any change 
in salary rates paid to doctors, dentists, 
or nurses in Dept. of Medicine and 
Surgery, Veterans’ Adm., pursuant to 
act of Jan. 3, 1946, and regulations there- 
under, which is based upon reappraisal 
of current value of particular individual’s 
services rather than upon changed re- 
sponsibilities and duties attaching to 
position, need not be regarded as alloca- 
tion or reallocation of position to higher 
grade or creation of new position within 
meaning of sec. 400, Second Deficiency 
Appro. Act, 1947, such as would preclude 
payment of increased costs resulting 


appeal effect—change in classification and 
salary resulting from reallocation down- 
ward of certain field positions based upon 
revaluation of duties and responsibilities 
of such positions may, by administrative 
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Page | CLASSIFICATION—Continued. 


regulation, be made immediately effective, 
without regard to filing of appeal in matter, 
and retroactive adjustments in compensa- 
tion upon successful prosecution of appeal 
from such reallocation so as to pay em- 
ployee appropriate rate for grade to which 
position finally was allocated would not 
be authorized unless specifically provided 


Initial salary rates. See Compensation, ini- 


tial salary rates. 


Reallocation: 


Advance notice requirements as applying 
to non-preference employees—in absence 
of regulation or statute to effect that 
employees without veteran’s preference 
are entitled to 30-day advance notice in 
case of reduction in rank because of real- 
locations of their positions downward— 
as distinguished from demotions due to 
reduction in force—there is no authority 
to furnish 30-day advance notices of 
downward reallocations to non-prefer- 
ence employees, so as to continue to pay 
such employees at their former rates of 
compensation subsequent to beginning of 
pay period current when approval of 
reallocation by Civil Service Commis- 
sion was received in administrative 


Appropriation limitation on higher result- 
ing salaries. See Class‘fication, appro- 
priation limitation on higher salaries 
resulting from allocations or reallocations. 


in absence of regulation or statute to 
effect that employees without veteran’s 
preference are entitled to 30-day advance 
notice in case of reduction in rank be- 
cause of reallocations of their positions 
downward—as distinguished from de- 
motions due to reduction in force—there 
is no authority to furnish 30-day advance 
notices of downward reallocations to 
non-preference employees, so as to con- 
tinue to pay such employees at their 
former rates of compensation subsequent 
to beginning of pay period current when 
approval of reallocation by Civil Service 
Commission was received in administra- 


assimilation to Navy personnel—act of 
Oct. 26, 1942, specifically extending to per- 
sonnel of Coast Guard, when that service 
is operating as part of Navy, provisions of 
law authorizing, in case of Navy personnel 
discharged from naval prisons, furnishing 
of civilian clothing and transportation and 
payment of gratuity, as well as gratuity 
payment prescribed by statute upon dis- 
honorable discharge of naval personnel, 
may not be regarded as affecting, when 
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CLOTHIN G—Continued. 
Coast Guard is operating under Treasury, 


Page | CLOTHING—Continued. 
Uniforms— Continued. 


preexisting rights of Coast Guard person- 
nel under said statutory provisions which 
were made applicable to that service by 
assimilating provisions of sec. 8, act of 
May 18, 1920 


Uniforms: 


Army of the United States: 

Active-duty training for three months 
er less—$250 uniform allowance 
authorized by sec. 2, act of Dec. 4, 
1942. for officers of Army of U. 8. “ac- 
cepted for active duty,’”’ may not be 
paid to officer members of reserve 
components of Army for periods of 
active-duty training of three months or 
less; however, where officers are 
accepted for active duty for periods 
in excess of three months, for training 
or otherwise, payment of such clothing 
allowance may be made, subject to 
such administrative limitations as 
may be imposed upon right to pay- 


Active-duty training in excess of three 
months—$250 uniform allowance au- 
thorized by sec. 2, act of Dec. 4, 1942, 
for officers of Army of U. 8. “accepted 
for active duty,” may not be paid to 
officer members of reserve components 
of Army for periods of active-duty 
training of three months or less; how- 
ever, where officers are accepted for 
active duty for periods in excess of 
three months, for training or otherwise, 
payment of such clothing allowance 
may be made, subject to such admin- 
istrative limitations as may be im- 
posed upon right to payment 

Coast Guard—treversion from temporary 
commissioned or warrant officer status 
to permanent enlisted status—effect of 
second reversion—clothing allowance 

authorized by subsec. A 10 (a), E. O. 

No. 9744B, to be paid Coast Guard 

enlisted man upon reversion from tem- 

porary commissioned or warrant 
officer status to permanent enlisted 
status, once having been paid to Coast 

Guard personnel who reverted to their 

permanent enlisted status upon revoca- 

tion of their temporary officer appoint- 
ments, may not be paid second time to 
same individuals upon second reversion, 
without break in continuity of their 
service, from temporary officer status 
to permanent enlisted status-__......... 

Narses: 

Rights under prior laws as affected by 

Army-Navy Nurses Act of 1947: 
Person initially appointed in Navy 
Nurse Corps under provisions of 
act of May 13, 1908, after April 16, 
1947, date of enactment of Army- 
Navy Nurses Act of 1947, or prior 
to Oct. 16, 1947, effective date of 


Nurses—Continued. 
Rights under prior laws as affected by 
Army-Navy Nurses Act of 1947—Con. 
repeal of 1908 act, and act of July 3, 
1942, authorizing uniform allow- 
ances for members of Navy Nurse 
Corps, is entitled to uniform allow- 
ance prescribed pursuant to secs. 
3 and 4 of 1942 act, even though such 
person be subsequently commis- 
sioned in new Navy Nurse Corps 
created by 1947 act 
Person initially commissioned in Navy 
Nurse Corps pursuant to sec. 201, 
Army-Navy Nurses Act of 1947, 
between April 16, 1947, effective 
date of said act, and Oct. 16, 1947, 
effective date of repeal by sec. 213 
of 1947 act of act of July 3, 1942, 
respecting uniform allowances for 
members of Navy Nurse Corps, is 
not entitled to payment of uniform 
allowance prescribed pursuant to 
secs. 3 and 4 of 1942 act 


COAST GUARD: 
Correction of records. See Records, military, 


naval, etc. 


COLLECTIONS: 
Accounting, disposition, etc.: 


Credit to appropriation or deposit as mis- 
cellaneous receipts. See Miscellaneous 
Receipts. 

In general—in absence of express statu- 
tory authority to contrary, provisions of 
sec. 3617, R. 8., require that gross amount 
of moneys received by officer on behalf of 
U. 8. be covered into Treasury as mis- 


Public property damage reparation pay- 
ments. See Property, public, damage, 
loss, or destruction, disposition of amount 
recovered. 


Government employee debtors—set-off of 


retirement deductions. See Sd-Off, re- 
tirement deductions. 


Housing rentals. See Housing, rentals. 
COMMISSIONERS: 
United States: 


Fees: 

Bail—material witnesses—fee prescribed 
by sec. 21(c), act of Aug. 1, 1946, to be 
paid U. 8. Commissioners for services 
rendered in criminal cases in which ac- 
cused is presented before commissioner 
for purposes of bail, is not payable for 
services rendered in admission to bail 
or commitment of material witness to 
insure his presence at proceedings in 
which his testimony is required... 

Commitment—material witnesses— 
fee prescribed by sec. 21(c), act of Aug. 
1, 1946, to be paid U. 8. commissioners 
for services rendered in criminal cases 
in which accused is presented before 
commissioner for purposes of bail, is 
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Fees—Continued. 
not payable for services rendered in ad- 
mission to bail or commitment of mate- 
rial witness to insure his presence at 
proceedings in which his testimony is 


COMPENSATION : 


Additional: 

See, also, Compensation, double; Officers and 
Employecs holding twe positions. 

Differential. See Compensation, differen- 
tial. 

Aggregate limitation: 

Applicability, in general—prohibition in 
set, 608 (b), Federal Employees Pay 
Act of 1945, as amended by see. 7, Federal 
Employees Pay Act of 1946, against 
payment of compensation at rate in ex- 
cess of $10,000 per annum is for considera- 
tion only where, except for provisions of 
such section, application of other provi- 
sions of pay acts would result in 
providing compensation at rate in ex- 
cess of $10,000 per anhum, so that such 
prohibition would not apply where com- 
pensation payable in excess of such 
limitation arises by statute independ- 
ently of such acts 

Applicability to consultants appointed at 
$50 per day but not exceeding $5,000 per 
fiseal year—persons appointed as con- 
sultants on reclamation work at rate of 
$50 per day, but hot to exceed $5,000 
during any fiscal year, pursuant to sec. 
1, att of Feb. 28, 1929, as amended, are 
hot to be regarded as subject to $10,000 
per anhtim aggregate compensation 
limitation imposed by see. 603 (b), 
Fetieral Employtes Pay Act of 1945, 


Appointment matters generally. See Ap- 

pointments. 

Boatis, commissions, comfiiittees, ete.: 

“For each day actually spent ** * in the 
work of the board” as includitig trave! 
time—mem bers of National Labor-Man- 
agement Panel or board of inquiry who 
are entitled under secs. 205 (4) ahd 207 
(b), Labor Management Relations Act, 
1947, respectively, to eompensation 
“when serving on business of the 
panel,” or to compensation ‘for each day 
actually spent by them in the work of 
the board,” may not be paid comperisa- 
tion for elapsed travel time to and 
from place where official business is 


“When serving on business of the panel” 
as including travel time—members of 
National Labor-Management Patiel or 
board of inquiry who are entitled under 
secs. 205 (a) and 207 (b), Labor Manage- 
ment Relations Act, 1947, respectively, 
to compensation “when serving on busi- 
ness of the panel,” or to compensation 


Continued. 
“for each day actually spent by them 
in the work of the board,” may not be 
paid compensation for elapsed travel 
time to and from place where offieial busi- 


Classification. See Classification. 
Deceased employees—decedents’ estates 
matters. See Decedents’ Estates, com- 
pensation. 
Deductions: 
Jury service. See Courts, frrore, fees, 
Federal employees serving in State courts. 
Reemployment ofannuitants. See Retire- 
ment, civilian, annuities. 
Retirement. See Retirement, civilian, de- 
ductione. 
State taxes. See Tures, State, salary de- 
ductions. 
Demotions. See Compenration, initial salary 
rates; Compensation, reduction. 
Detailed employees. See Details. 
Differential—inclusion in lump-sum leave 
payments—lump-sum leave payment au- 
thorized by sees. 1 and 8, act of Dee; 21, 
1944, to be paid in amount equal to com- 
pensation that would have been feceived 
but for employee’s separation from service 
or transfer to position under different leave 
system is for computation at rate which 
ineludes compensation differential for 
ovetseas ser ice only with respect to em- 
ployees who are separated or transferred 
while entitled to such compensation dif- 
ferential and to which they would have 
continued to be entitled but for separation 


District of Columbia employees. See Dis- 
trict of Columbia, employees. 
SAT Double: 

See, also, Officers and Employees, holding 
two positions. 

Adjutant General of Puerto Rico also 
Federal employee—person appointed by 
the President under act of June 3, 1916, 
as Adjutant General of Puerto Rico 
whose compensation is paid from Tetri- 
torial funds as officer of Territory may 
aceept appointment as State Director of 
Selective Service Records without re- 
sulting in holding of more than one Fed- 
eral office in violation of any of Federal 
dual compensation statutes 

Civilian employees on military duty: 
Leave payments: 

Subsequent to expiration of military 
leave: 

Civilian employee members of Offi- 
cers’ Reserve Corps or Enlisted 
Reserve Corps, who are granted 
annual leave upon expiration of 15 
days’ military leave authorised by 
act of May 12, 1917, as amended by 
act of July 1, 1947, for purpose of 
performing further military duty, 
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Civilian employees on military duty—Cop. 
Leave payments—Continyed. 
Subsequent to expiration of mililary 
leaye—Continued. 
are entitled, in yiew of sec. 1(b) of 
1947 act, amending 1917 act, 40 re- 
oeiye compensation of their ciyil- 
ian positions for period of such 
aunual leaye in addition to pay 
and allowances authorized for mili- 
tary duty, without regard to dual 
compensation laws 
Employee receiving civilian com- 
pensation exceeding $2,000 p. a. 
who, prior to act of July 1, 1947, 
permitting concurrent receipt of 
eivilian compensation and pay and 
allowances as member of Officers’ 
Reserve Corps, was granted mili- 
tary leave in excess of 15 ealendar 
days allowed by act of May 12, 
1917, may have excess Jeave con- 
verted to annual leave and retain 
his civilian compensation, pro- 
vided military pay and allowances 
were not received for such days; 
but, if pay and allowances were 
received, dual compensation re- 
strictions would preclude pay- 
ment of civilian compensation 
therefor, and would require that 
such days be converted to leave 


Disability compensation and reservists’ 
pay and allowances: 
Effect of surrender of disability com- 
pense tion: 

Naval Reserve officer drawing disa- 
bility compensation from U, 8, 
when ordered to active duty for 
igaining May not, by surrendering 
said disability compensation for 
period of training duty, become 
entitled to active-duty pay and 
allowances for such period, in yiew of 
prohibition in current Navy appro- 
priation act and sec. 10, act of Aug. 2, 
1946, against peyment of active-duty 
pay and allowances to officers of 
Naval Reserve who are drawing 
disability compensation from U, S_- 

Member of Officers’ Reserve Corps in 
Teceipt of disability compensation 
from Yeterans’ Adm, covering 
period during which he was on active 
duty for training as reserve officer 
may not, by surrendering disability 
compensation for peried of training 
duty, become entitled to accive-duty 
pay and allowances for such period, 
in view of prohibition in Military 
Appro. Act, 1948, against use of 
appropriated funds for payment of 
active-duty pay and allowances to 


Disability compensation and reservists’ 
pay and allowances— Continued, 
Effect of surrender of disability com- 
pensation—Continued. 
officers of Organized Reserves who 
are drawing disability compensation 


Leaves of absence—concwrrent civilian 
and military duty. See Compensation, 
double, military personnel on civilian 
duty. 

Military personnel on civilian duty— 
civilian empleyment during military 
furlough with pay—fact that duration of 
civilian employment of Army enlisted 
man while on furlough was of necessity 
limited to his furlough period may not 
be regarded as expressly restricting 
ciyilian compensation to such a limited 
amount as when added to his Army pay 
would not exceed $2,000 per annum dual 
eompensation restriction of act of May 
10, 1916, as amended, so as to except 
enlisted man from genera] rule that 
combined rates of compensation are for 
eonsideration in determining whether 
receipt of two salaries exceeds statutory 
limitation, and not aggregate compensa- 
tion actually received in any particular 


Concurrent retired and civilian service 
pay—employment by Panama Canal— 
retired Army officer employed by 
Panama Canal is entitled, without 
regard to general dual compensation 
restrictions of sec. 212, Economy Act 
of June 30, 1932, as amended, to haye 
his retired pay and compensation 
rights determined in accordance with 
specific provisions of sec, 4, Panama 
Canal Act, as amended, authorizing, 
in effect, payment of full retired pay 
to retired commissioned officers hold- 
ing offices or positions with Panama 
Canal by providing for deduction of 
amount of retired pay from civilian 


Retired officers holding positions with 
International Bank for Reconstruc- 
tion and Development—retired Army 
officers may, without regard to dual 
compensation and employment stat- 
utes (act of May 10, 1916, as amended; 
act of July 31, 1894, as amended; and 
sec. 212, act of June 30, 1932), accept 
compensation attached to their em- 
ployment with International Bank for 
Reconstruction and Development— 
international agency—in addition to 
their retired pay, it appearing that 
funds contributed by U. 8. te finance 
its subseription to Bank’s eapiial 
stock will be intermingled with funds 
provided by other member nations 















COMPENSATION—Continued. 
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Retired personnel—Continued. 
and, as such, will lose their status as 




















When actually employed employee serving 
as substitute mail carrier—in case of an 
employee appointed as loss adjuster by 
Federal Crop Insurance Corp. on per 
diem when actually employed basis and 
concurrently employed by Post Office 
Dept. as substitute rural mail carrier 
when regular carrier is absent with pay 
there is no violation of dual compensa- 
tion provisions of act of May 10, 1916, as 
amended, if employee did not receive 
compensation as substitute rural car- 
rier for any of days he received compensa- 
| Ee ee 

Foreign Service personnel—promotions—ini- 
tial salary rates of reserve officers upon 
promotion—Foreign Service Reserve offi- 
cers, who are on parity with Foreign Serv- 
ice officers with respect to classes to which 
they are appointed or assigned and salaries 
they receive, may, in view of fact that For- 
eign Service officers are promoted “by 
appointment to a higher class’’ in accord- 
ance with provisions of secs. 621, 622, and 

623, Foreign Service Act of 1946, “‘at the 

minimum rate” provided for such higher 

class pursuant to sec. 413(b) of said act, be 
promoted from one class to next higher 
class only at minimum rate provided for 






























































































































































Forty-hour week (act of Mar. 28, 1934). See 
Compensation, wage-board, etc., employees. 

Holidays. See Sundays and Holidays, com- 
pensation. 

Increases. See Compensation, periodic 
within-grade advancements; Compensation, 
Postal Service, automatic promotions. 

Initial salary rates: 

Foreign Service personnel. See Compensa- 
tion, Foreign Service personnel. 

Postal Service. See, generally, Compen- 
sation, Postal Service. 

Related matter of constructive appoint- 
ment date for appointees who previously 
lost appointment opportunity because of 
military service. See Appointments, 
effective date, constructive date for appoint- 
ees who previously lost appointment oppor- 
tunity because of military service. 

Restoration following demotion—inclu- 
sion of within-grade advancement which 
would have been due in higher grade but 
for demotion—initial salary rate of em- 
ployee may not, upon restoration to 
former grade following transfer to lower 
grade, be fixed to include within-grade 
salary advancement which would have 
been due in such former grade on date of 
transfer to lower grade, where rate thus 
fixed would exceed highest formerly 
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Initial salary rates—Continued. 
Transfer, promotion, demotion, reinstate- 
ment, etc., in general: 

Administrative adjustment postpone- 
ment until funds become available— 
in case of employee who, because of 
limited funds, has been transfe:red, 
promoted, demoted, reinstated, or re- 
employed in classified position at rate 
of pay less than that attained by him 
in prior position in executive branch of 
Govt., administrative action may not 
be taken at some later date as funds 
become available to increase rate of pay 
of such employee within salary range 
provided by law for position, although 
such increased compensation would 
not exceed highest rate of pay attained 
by him in any prior position in execu- 
tive branch of Govt. 26 C. G. 368, 

Retroactive operation of decision (26 
C. G. 368) changing rulee—qualifica- 
tion in decision of Nov. 27, 1946, 26 C. 
G. 368, to effect that rule stated therein 
with respect to fixing initial salary 
rates of employees in classified posi- 
tions to which transferred, promoted, 
demoted, reinstated, or reemployed, 
on basis of highest salary received in 
prior Govt. positions, could not be 
applied to cases theretofore processed 
is applicable to preclude reopening of 
previously processed cases for purpose 
of granting nonretroactive increases 
in compensation, as well as retroactive 

Leaves of absence. See Leaves of Absence. 

Limitations: 

Aggregate limitation. See Compensation, 
aggregate limitation. 

Rates. See Compensation, rates, limita- 
tions. 

United States commissioners. See Com- 
missioners, United States. 

Military, naval, etc., personnel. See Pay. 

Missing, interned, or captured employees— 
conclusiveness of entitlement determina- 
tions for settlement of account—in 
general—provisions of sec. 9 of Missing 
Persons Act, as amended, that adminis- 
trative determinations of entitlement of 
any person, “‘under provisions of this Act, 
to pay and allowances, including credits 
and charges in his account,” shall be con- 
clusive, apply only to matters within scope 
of act; that is, conclusiveness so accorded 
to administrative determinations does not 
extend to pay or allowance item not within 
contemplation of statute 

Overtime: 

Customs Service employees: 

Daylight saving time effect—provision in 
sec. 5, act of Feb. 13, 1911, as amended, 
for payment of extra compensation for 
certain overtime services performed 
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by customs employees during hours 
from 5 p. m. to8 a. m. is statutory pro- 
vision relating to time within which 
right accrues within meaning of 15 
U. 8. Code 262 requiring that such 
time be U. 8. standard time and, as 
such, is to be regarded as having refer- 
ence to standard time, rather than to 
daylight saving time, of particular 
time zone involved 

In general—under sec. 5, act of Feb. 13, 
1911, as amended, providing for pay- 
ment of extra compensation for certain 
overtime services performed by customs 
employees between hours of 5 p. m. 
and 8 a. m., customs employees who 
are required to perform such services 
between 8 a. m. and 5 p. m. in addition 
to 8 hours’ service are not entitled to 
compensation at overtime rates, not- 
withstanding holding in Timothy E. 
O'Rourke v. United States, C. Cls. 
No. 46657, that “work at night” as 
contemplated by said sec. 5 was “‘work 
in excess of 8 hours in any one 24-hour 
period regardless of the time of day 


consultants appointed pursuant to sec. 

15, administrative expense statute of 

Aug. 2, 1946, providing for procurement, 

if otherwise authorized, of temporary or 

intermittent services of such personnel 
by contract, are not “full-time” officers 
or employees within contemplation of 
sec. 604 (a), Federal Employees Pay 
Act of 1945, so as to be entitled under 
overtime compensation provisions of 
sec. 201 of such act to compensation 
prescribed therein in addition to that 
allowed under their contracts of employ- 
ment for hours worked in excess of basic 
administrative work-week of forty hours. 

Forty-hour week (act of Mar. 28, 1934). 

See Compensation, overtime, wage-board, 

ete., employees. 

Immigration and Naturalization Service 
employees: 

Disposition of amounts collected from 
carriers in excess of amounts paid 
employees—all excess receipts derived 
from carriers for overtime services ren- 
dered by Immigration and Natural- 
ization Service employees pursuant 
to act of Mar. 2, 1931, as amended, 
which arise by reason of proviso in 
Dept. of Justice Appro. Act, 1948, 
requiring use of overtime rates of com- 
pensation prescribed by Federal Em- 
Ployees Pay Acts of 1945 and 1946, 
rather than those set forth in 1931 act, 
are to be covered into Treasury as 
miscellaneous receipts in absence of ex- 
press statutory authority otherwise __- 


employees—Continued. 

Payments under Federal Employees 
Pay Acts: 

Duration of statutory provisions for— 
proviso in Dept. of Justice Appro. 
Act, 1948, precluding payment of 
overtime compensation by Immi- 
gration and Naturalization Service 
other than as provided in Federal 
Employees Pay Acts of 1945 and 
1946, does not effect repeal of provi- 
sions of act of Mar. 2, 1931, as 
amended, respecting payment of 
extra compensation to Immigration 
and Naturalization Service employ- 
ees for overtime services, but, rather, 
temporarily suspends overtime pro- 
visions of said act and substitutes 
therefor, during fiscal year 1948, only, 
overtime provisions of pay acts of 


Inclusion of stand-by and travel time— 
where liability for payment of extra 
compensation for overtime services 
of Immigration and Naturalization 
Service employees attaches to car- 
riers pursuant to act of Mar. 2, 1931, 
as amended, continuation of admin- 
istrative definition of “time on duty” 
to include stand-by and travel time 
outside employee’s regularly estab- 
lished tour of duty is not objection- 
able, even though travel time out- 
side regular tour of duty is not pay- 
able as overtime under Federal Em- 
ployees Pay Acts of 1945 and 1946, 
overtime provisions of which were 
made applicable to such employees 
by proviso in Dept. of Justice Appro. 


Military leave on sixth day of work week— 


civilian employee regularly scheduled to 
work six 8-hour days per week is entitled 
under act of May 12, 1917, as amended, 
granting to members of Officers’ Reserve 
Corps military leave of absence without 
loss of pay, to receive otherwise proper 
overtime compensation for sixth day of 
week on which he was absent on military 
leave as member of Officers’ Reserve 


“Stand-by” or “on call” time—Immigra. 


tion and Naturalization Service employ- 


ees, in general—where liability for pay- 


ment of extra compensation for over- 
time services of Immigration and Na- 
turalization Service employees attaches 
to carriers pursuant to act of Mar. 2, 
1931, as amended, continuation of admin- 
istrative definition of ‘‘time on duty’’ to 
include stand-by and travel time out- 
side employee’s regularly established 
tour of duty is not objectionable, even 
though travel time outside regular tour 
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of dtity is not payable as overtime under 

Federal Employees Pay Acts of 1945 and 

1946, overtime provisions of which were 

made applicable to such employees by 

proviso in Dept. of Justiee Appro. Act, 

Travel time: 

General rule—overtime compensation 
authorized for per annum employees 
by provisions of sec. 203, Federal Em- 
ployees Pay Aet of 1945, for al) hours 
of employment in excess of 40 hours in 
any administrative workweck was not 
intended to include travel outside basic 
workweek of regularly ordered over- 
time hours 5 

Immigration and Naturalization Service 
employees, in general—where liability 
for payment of extra compensation for 
overtime services of Immigration and 
Naturalization Service employees at- 
taches to carriers pursuant to act of 
Mar. 2, 1981, as amended, continuation 
of administrative definition of “‘time on 
duty” to inelude stand-by and travel 
time outside employee’s regularly es- 
tablished tour of duty is not objec- 
tionable, even though travel time out- 
side regular tour of duty is not payable 
as overtime under Federal Employees 
Pay Aets of 1945 and 1946, overtime 
provisions of which were made appli- 
cable to sneéh employees by proviso in 
Dept. of Justice Appro. Act, 1948____ 

Wage-board, etc., employees. See Com- 
pensation, overtime, wage-board, etc., 
employees. 

Wage-board, ete., employees—travel 
time—Army Dept. per diem employees 
subject to 40-hour week statute of Mar. 
28, 1984, whose wages are fixed by wage 
boards or other wage-fixing authorities 
would be entitled, upon promulgation 
of otherwise proper administrative regu- 
lations, to overtime compensation for 
travel time on non-workdays which, when 
added in amount equal to normal work- 
day to time worked either at their offi- 
cia} stations or while traveling, exceeds 40 
hours per week, and decisions of this 
Office prescribing straight-time com- 
pensation for such travel time no longer 
will be Gontrolling _.._.___..-_---._-..- 

Witness service period—in view of prohi- 

bition in sec. 850, R. S., as amended, 

against receipt by employee of mileage 
or compensation “in addition to his 
salary’’ and traveling expenses provided 
for therein, when serving as Govt. wit- 
ness, employee who is subpoenaed or 
othetwise ordered to appear as Govt. 
witness in his official capacity is not en- 
titled to overtime compensation under 
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Overtime—Continued. 


see. 201, Federal Employees Pay Act of 
1945, of to any other compensation, 
where appearanee in court is on day out- 
side of his regular workweek; nor is em- 
Ployee testifying in bis offielal eapacity 
for private party entified to compersa- 
tion om such day. 26 C. G. 15h, ampli- 


Payments: 


Time for making—frequeney—while ac- 
counting and custo@ial employees serv- 
ing in office of U. 8. property and dis- 
bursing officer for State under appoint- 
ments made by State military aathori- 
ties without regard to civil service and 
classification laws are to be regarded as 
State employees and not employees of 
U. 8. within meaning of sec. 604 (d), 
Federal Employees Pay Act of 1945, 
their compensation, part of which is 
paid from Federal funds and which is 
payable on monthly or semi-monthly 
basis under applicable regulations, is for 
computation on basis of 30-day month in 
accordance with sec. 6, act of June 30, 


ments—in case of temporary employees 
who aequired permanent status on first 
day of pay period after they satisfied al! 
other eligibility requirements for within- 
grade salary advancements ander sec. 
402, Federal Employees Pay Act of 1945, 
but who did not receive sueh advance- 
ments simultaneously with acquisition 
of permanent status, administrative ae- 
tion may be taken to process such pro- 
motions retroactively effeetive to date 
of acquisition of permanent status if such 
employees are still on rolls; however, any 
aims of former employees for such com- 
pensation adjustments would be for 
settlement by G. A. O 


Pay Readjustment Act. See Pay. 
Pay rolis. See Pdy Rolls. 
Periodic within-grade advancements: 


Date to be commenced: 
Eligibility attained on first day ef pay 
period: 

Where, on July 1,.1945, effective daté 
of withim-grade salary advaneement 
provisions of Federal Employees 
Pay Act of 1945, reallocation of em- 
Ployee’s position to next higher grade 
beeame effective without resulting 
in increase in cormpensation—em- 
ployee having received maximum 
salary of his former grade—saldry 
advancement of employee to second 
step of higher grade properly was 
made effective beginning with pay 
period commencing July 1, 1945, pro- 
vided all other conditions of statute 
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Periodic within-grade advaneements—Con. 
Date to be commenced —Continued. 
Eligibility attained on first day of pay 
period— Continued. 
governing within-grade advyance- 
ments had been met, 22 0. G. 336, 


Temporary employee whose position 
was converted to permanent status 
on first day of pay period after he 
satisfied length-of-service require- 
ments and other conditions of sec. 
402, Federal Employees Pay Act of 
1945, authorizing within-grade salary 
advancements for permanent em- 
ployees at beginning of next pay 
period following completion of nec- 
essary prerequisites, is entitled to 
benefit of within-grade advance- 
ment effective same date as conver- 
sion, rather than at beginning of 


as cutting off prier service credit and be- 
ginning new waiting peried. See Com- 
pensation, periodic within-grade advance- 
ments, wailing period commencement. 
Manner of accomplishing payment of ad- 
Veneements to date eligibility status 
attained—in case of temporary em- 
ployees who sequired permanent status 
on first day of pay period after they 
satisfied all other eligibility require- 
ments for within-grade salary advance- 
ments under see. 402, Federal Employees 
Pay Act of 1945, but who did not receive 
such advancements simultaneously with 
aequisition of permanent status, ad- 
ministrative action may be taken to 
Process such promotions retroactively 
effective to date of acquisition of perma- 
nent status if such employees are stillon 
rolls; however, any claims of former 
employees for such compensation ad- 
justments would be for settlement by 


Related matter of constructive appoint- 
ment date for appointees whe previously 
lest appointment opportunity because 
ef military service. See Appointments, 
effective date, construetive date for appoint- 
ees who preiously lost appointment 
opportunity because of military service. 

Retrosctive—eligibility attained on first 
day of pay period—in case of temporary 
employees who acquired permanent 
status on first day of pay period after 
they satisfied ail other eligibility re- 
quirements for within-grade salary 
advancements under sec. 402, Federal 
Employees Pay Act of 1945, but who 
did not receive such advancements 
simultaneously with acquisition of 


Page | COMPENSATION— Continued. 
Periodic within-grade advancements—Con. 


permanent status, administrative ac- 

tion may be taken to process such promo- 

tions retroactively effective to date of 
acquisition of permanent status if such 
employees are still on rolls; however, 
any claims of former employees for such 
compensation adjustments would be 
for settlement by G. A. O ; 

Service credits: 

Clerical service under district leecometive 
inspectors—clerks formerly employed 
by district locomotive inspectors and 
paid from allowances for clerical as- 
sistance pursuant to sec, 4 of act of 
Feb, 17, 1911, as amended, now re- 
pealed in pertinent part by aet of 
May 27, 1947, may not count their 
service as such clerks for within-grade 
salary-advancement purposes under 
sec. 402 of Federal Employees Pay Act 
of 1945, after having been brought 
within purview of the Classification 
Act as result of 1947 act 

Nonpay periods—return to pay status 
requirement—employee who, while on 
leave without pay granted in connec- 
tion with his separation by reduction 
in foree, completed prescribed waiting 
period for within-grade salary-advance- 
ment purposes within leave-without- 
pay period of twenty-two eight-hour 
days authorized to be credited as ser- 
vice for such purposes by sec, 25.231 (c), 
Federal Employees Pay Regs., is 
entitled to have his lump-sum leave 
payment computed at rate of com- 
pensation which includes within- 
grade salary adyaneement, even 
though employee did not return to 


Public Health Service commissioned 
serviee—Public Health Service em- 
ployees who, prior to July 29, 1945, 
effective date of E. O, No, 9575 
declaring commissioned corps of 
Publie Health Service ‘‘to be a mili+ 
tary service,” were called to active 
duty as reserve officers of such corps 
may, upon return to their former 
civilian positions, be given credit 
toward within-grade advancements 
under sec. 402, Federal Employees 
Pay Act of 1045, for all active service as 
commissioned officers, regardless of 
whether such service was directly 
under Public Health Service or on 
detail to Coast Guard, Army, or 


Related matter of constructive appoint- 
ment date for appointees whe pre- 
viously jest appointment opportunity 
because of military service. See 
Appoiniments, effective date, construc- 
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Periodic within-grade advancements—Con. 
Service credits—Continued. 
tive date for appointees who previously 
lost appointment opportunity because 
of military service. 
Waiting period commencement: 

Effect of restoration to higher salary— 
employee restored to former grade fol- 
lowing service in lower grade, resulting 
compensation increase being equal at 
least to smallest salary increment in 
lower grade, is to be regarded as having 
received “equivalent increase in com- 
pensation’ within meaning of within- 
grade salary-advancement provisions 
of sec. 402, Federal Employees Pay 
Act of 145, and regulations issued in 
pursuance thereof, so that time 
served in higher grade prior to service 
in lower grade may not be credited 
toward within-grade advancement in 
higher grade after restoration thereto -- 

Effect of statutory increases in basic 
rates of compensation—there being no 
provision of law that increase author- 
ized by sec. 4 of Federal Employees 
Pay Act of 1946 in basic rates of com- 
pensation specifically provided by 
statute shall not be construed as 
“equivalent increase in compensa- 
tion” within meaning of within-grade 
salary-advancement provisions of sec. 
402 of Federal Employees Pay Act of 
1945, similar to provision in sec. 2 (c) 
of 1946 act with respect to other basic 
rate increases, increase under said 
sec. 4 precludes within-grade advance- 
ment under 1945 act until expiration 
of prescribed waiting period following 

Political activity restrictions—removal from 
office. ete.—as requisite to discontinuance 
of compensation payments—payment of 
compensation for services rendered, prior to 
separation, by employee who held elective 
State or local township office concurrently 
with Federal employment would not be 
barred by provisions of sec. 9, act of Aug. 2, 
1939 (Hatch Act), prohibiting political 
activities, unless services of said employee 
were terminated pursuant to provisions 
thereof, nor do provisions of Executive 
order of Jan. 17, 1873, which bar Federal 
employees from accepting or holding office 
under State or Territorial government, 
purport to prohibit payment of Federal 
compensation 

Postal Service: 
Automatic promotions: 

Counting of prior service before demo- 
tion after restoration to former grade— 
Postal Service employee who was de- 
moted to lower grade for disciplinary 
reasons may not, after restoration to his 
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Automatic promotione—Continued. 
former higher grade, count satisfactory 
service in grade to which demoted 
toward ‘‘one year’s satisfactory service 
in each grade” required by Postal 
Service pay statute of July 6, 1945, for 
automatic promotion to next higher 
grade; however, prior satisfactory 
service before demotion, unbroken by 
unsatisfactory service, may be counted 
in conjunction with subsequent satis- 
factory service after restoration to for- 
mer higher grade in computing such 
service requirement. Cf. 2C. G. 363_. 

Counting of service in lower grade after 
restoration to higher grade—Postal 
Service employee who was demoted to 
lower grade for disciplinary reasons 
may not, after restoration to his former 
higher grade, count satisfactory service 
in grade to which demoted toward 
“one year’s satisfactory service in each 
grade” required by Postal Service pay 
statute of July 6, 1945, for automatic 
promotion to next higher grade; how- 
ever, prior satisfactory service before 
demotion, unbroken by unsatisfactory 
service, may be counted in conjunction 
with subsequent satisfactory service 
after restoration to former higher grade 
in computing such service require- 
ment. Cf.2C. G. 363 

Initial salary rates: 

Garagemen-drivers of Motor Vehicle 
Service—in view of fact that sec. 13(d), 
Postal Service pay statute of July 6, 
1945, fixing salary rates of garagemen- 
drivers of Motor Vehicle Service, 
makes no requirement that appoint- 
ments be made initially to first salary 
grade, status and salary grade of em- 
ployee who was initially appointed as 
garageman-driver at first salary grade, 
rather than at grade 5 to which he 
would have been appointed had ad- 
ministrative office had knowledge of 
his prior Federal civilian and military 
service, may be adjusted by adminis- 
trative action retroactively to date of 
appointment without resulting in re- 
troactive promotion._...........-.... 

Railway mail clerks transferred to posi- 
tions as railway postal clerks—in view 
of provisions of sec. 7, act of Aug. 24, 
1912, authorizing transfer of Railway 
Mail Service clerks to any other classi- 
fication in Service, and provisions of 
act of Mar. 3, 1917, precluding salary 
reduction of such clerks upon transfer, 
Railway Mail Service clerks in charge, 
upon transfer and reassignment to 
positions as railway postal clerks, may 
be paid salaries at maximum addi- 








INDEX DIGEST 


COMPENSATION—Continued. 


Postal Service—Continued. 
Initial salary rates—Continued. 
tional salary grade provided for clerks 
in line classification to which they are 
assigned. 270. G. 68, distinguished... 
Inspection Service clerk transferred to 
principal review clerk—initial salary 
rate—initial salary rate of employee of 
Post Office Inspection Service upon 
transfer within such Service from 
position as clerk to principal review clerk 
may be fixed administratively, with 
approval of Civil Service Com., at any 
one of four automatic salary grades 
specified for latter position by sec. 15 (e), 
Postal Service pay statute of July 6, 
1945, as amended but no higher_--.-....-. 
Postmasters—adjustments on account of 
office advancement in class—effective 
date—where two post offices were 
discontinued as branches of one 
office and immediately established as 
branches of another office, combined 
total gross receipts of consolidated office 
for prior calendar year being definite 
and ascertainable may be used as basis 
for advancing such office to first class; 
however, under sec. 3, act of Mar. 3, 1883, 
any adjustment in salary of postmaster 
of consolidated office, and for clerical 
assistance, quarters, etc., provided in 
accordance with class, may not be made 
effective until first day of quarter next 
following order of adjustment of post- 


Promotion to special clerk, in general— 
during military service—promotions of 
Postal Service employees to former 
grades of special clerk having been 
administrative, as distinguished from 
automatic, promotions, which could 
not have been granted while on military 
duty, or be given retroactive effect upon 
restoration after military duty, employ- 
ees who had been administratively pro- 
moted to special clerk while in military 
service may not be assigned, upon 
restoration to civilian duty subsequent 
to effective date of Postal Service em- 
ployees pay statute of July 6, 1945— 
which did not continue grades of special 
clerk—to automatic salary grades higher 
than those that would have been assigned 
if such administrative promotions had 


Supervisory employees reassigned to 
clerical positions—supervisory employ- 
ees in first-class post offices who are to 
be reassigned to clerical grades because 
of decrease of postal receipts or for any 
other reason may not, upon reassign- 
ment, be placed in grades 12, 13, or 14 
which were created by sec. 12 (a), Postal 
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Service pay statute of July 6, 1945, for 
purpose of promoting thereto certain 
employees who have rendered prescribed 
minimum periods of faithful and meri- 


Transferred principal review clerks re- 
stored to former positions: 
Service credit for promotion to additional 
clerical grades: 

Principal review clerks at division 
headquarters of post office inspectors 
who transfer to other positions in 
Postal Service, whether in same or 
similar branch or whether duties be 
similar or dissimilar, may not, upon 
restoration to their former positions, 
count service in such other positions 
toward minimum service require- 
ments prescribed by sec. 15 (e), 
Postal Service pay statute of July 6, 
1945, for promotion to two additional 
grades provided therein for review 
clerks who perform faithful and 
meritorious service. 21 C. G. 326, 


“Continuous active service” require- 
ment—term ‘‘continuous active serv- 
ice’? as used in allowable service 
provisions of sec. 25, Postal Service 
pay statute of July 6, 1945, is to be 
regarded as only requiring contin- 
uous employment in Postal Service, 
so that principal review clerks at 
division headquarters of post office 
inspectors who transfer to other 
positions in Service and subsequent- 
ly retransfer to their original posi- 
tions without break in service may 
count their original period of em- 
ployment toward promotion to two 
additional grades provided in sec. 
15 (€) of said statute for review clerks 
whose service is “faithful and meri- 


Promotions: 


Automatic: 


Civilian employees generally. See Com- 
pensation, periodic within-grade ad- 
vancements, 


Postal Service. See Compensation, Postal 
Service, automatic promotions. 

Foreign Service personnel. See Compen- 
sation, Foreign Service personnel, promo- 
tions. 

Initial salary rates. See Compensation, ini- 
tial salary rates. 

Periodic within-grade advancements. See 
Compensation, periodic within-grade 
advancements. 

Postal Service. See Compensation, Postal 
Service. 
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COMPENSATION— Continued. 
Rates: 
Initial rates upon transfer, promotion, 
reinstatement, ete. See Compensation, 
initial salary rates. 
Limitations: 
See, also, Compensation, aggregate limita- 
tion. 


Contract services: 
Current appropriation rate limitation 
applicability : 

Authority vested in Sec. of State by 
prior appropriation acts to fix rates 
of compensation fot experts or con- 
sultants employed by Interna- 
tional Boundary and Water Com., 
U.S. and Mex., extended only to 
period covered by each of appro- 
priation acts which gave that au- 
thority, so that daily rates now 
administratively prescribed must 
be in accordance with authority in 
current appropriation act for pro- 
curement of personal services pur- 
suant to see. 15, administrative 
expense statute of Aug. 2, 1946, at 
rates not in excess of $100 per diem. 

Continued acceptance by Interna- 
tional Boundary and Water Com., 
U. 8. and Mex., of intermittent 
services of experts and consultants 
appointed under authority in prior 
appropriation acts may be viewed 
as giving rise to implied contracts 
embodying previous rates of com- 
pensation and, as such, without ex- 
ecution of new or different con- 
tracts, comes within purview of 
sec. 15, administrative expense 
statute of Aug. 2, 1946, authorizing 
procurement of such intermittent 
services by contract, provided 
rates of compensation are within 
existing per diem appropriation 


Scope of general statutory limitation— 
maximum compensation prescribed 
by sec. 15, administrative expense 
statute of Aug. 2, 1946, that agencies 
subject to Classification Act may 
pay for temporary or intermittent 
services of experts or consultants un- 
der contract applies to all temporary 
or intermittent services of purely 
personal nature tendered by experts 
or consultants, whether employment 
be by appointment or by formal 


Piece-work employees, in general—Navy 
Dept. employees regularly paid on piece 
work basis may be compensated for an- 
nual leave, sitk leave, holidays and 
authorized absences from @uty at their 
guaranteed rate, or at average hourly 
rate of pay determined by dividing total 
production earnings of particular em- 
ployee, exclusive of any overtime com- 
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Limitations—Continued. 
pensation, for 20 full days of operation 
by 160 hours (number of hours regularly 
worked during 20-day period), which- 
ever of two tates is higher. 26 C. G. 234, 
OPO .o.00r - hesdin-cosisonus-sconesnae 
Reappeintments, reinstatements, etc. See 
Compensation, initia: salary rates. 
Reductien: 

Advance notice requirements as applying 

te nonpreference employeee—in absence 
of regulation or statute to effect that 
employees without veteran’s prefer- 
ence are entitled to 30-day advance 
notice in case of reduction in rank be- 
cause of reallocations of their positions 
downward—as distinguished from de- 
motions due to reduetion in force— 
there is no authority to furnish 30-day 
advance notices of downward realle- 
cations to non-preference employees, 
so as to continue to pay such employees 
at their former rates of compensation 
subsequent to beginning of pay period 
current when approval of reallocation 
by Civil Service Commission was re- 
ceived in administrative office 

Classification matters generally. See 
Classification. 

Initial salary rates. See Compensation, 
initial salary rates. 

Reemployment—initial salary rates. See 

Compensation, initial salary rates. 

Strike restrictions. See Officers and Employ- 
ees, engaging in strikes, etc. 

Time for payment. See Compensation, pay- 
ments, time for making. 

Transfers—initial salary rates. See Com- 
pensation, initial salary rates. 

Travel time—overtime compensation. See 

Compensation, overtime, travel time. 

United States commissioners. See Commis- 
sioners, United States, 
Wage board, etc., employees: 

Basic rate increases—effective date—wage 
increases recommended by depart- 
mental wage board for foremen and 
assistant foremen of Bur. of Mint may 
not be made effective for any period 
prior to approval thereof by proper 
administrative authority, even though 
such wage increases would have been 
made effective at same time increases 
were approved for supervised per diem 
employees had wage board not delayed 
in recommending wage increases for such 
supervisory personnel 

Non-workdays while in travel status— 
unless predicated upon practice prevafl- 
ing in private industry, Army Civilfan 
Personnel Regs. ate ineffective to au- 
thorize payment of compensation to per 
diem employees whose wages are fixed 
by wage boards or other wage-fixing au- 
thorities pursuant to 40-hour week stat- 
ute of Mar, 28, 1934, for non-workdays 
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while in tzayel status at Lemporary duty 
station when no work or travel is per- 


Overtime. See Compensation, overtime, 
wage-board, ete., employees. 

Sundays and helidays. See Sundays end 
Holidays, compensation. 

Waivers; 

Contract employees employed on tempo- 
rary basis—in absence of statute specifi- 
cally fixing amoynt to be paid in 
particular case, expert or consultant 
whose services are procured by contract 
on temporary or intermittent basis with- 
out regard to civil service or classification 
laws, in accordance with sec. 15, admin- 
istrative expense statute of Aug. 2, 1946, 
may agree to serve without compensation 
and thereafter be estopped from asserting 
any valid claim for compensation on 
account ef services performed 

In general—occupant of position, compen- 
sation for which is fixed by or pursuant 
to law, may waive his ordinary right to 
such compensation and thereafter be 
foreyer estopped from claiming and re- 
ceiving salary previously waived, if there 
be some applicable provision of law 
authorizing acceptance of services with- 
out compensation. C/. 26. C. G. 956___- 

Within-grade periodic advancements. 
See Compensation, periodic within-grade 
advancements. 

Within-grade periodic advancements. See 
Compensation, periodic wwithin-grade ad- 
vancements. 

Witness service period—day outside regular 
workweek—in view of prohibition in sec. 
850, R. §., as amended, against receipt by 
empleyee of mileage or compensation 
“in addition to his salary’’ and traveling 
expenses provided for therein, when 
Serving as Govt. witness, employee who 
is subpoenaed or otherwise ordered to ap- 
pear ag Goyt. witness in his official capa- 
city is not entitled to oyertime compensa- 
tion under sec. 201, Federal) Employees 
Pay Act of 1945, er to any other compensa- 
tion, where appearance in court is on day 
outside of his regular workweek; nor is em- 
Ployee testifying in his official capacity 
far private party entitled to compensation 
og such day. 26 C. G. 161, amplified 

CONTRACTS: 

Awards: 

Negotiation. See Advertising; Purchases, 
open-mar ket. 

Coal—ingreased. costs. See Coniracts, in- 
cregsed costs. 

Construction—taz provisions. See Juzes. 

Cost-plus—interest—borro wed capital—sta- 
tus of interest ag an item reimbursable to 
centracter—claim for damages or loss of 
Profits resulting from Goyt.’s failure to 


proper and ordinary expenditures in con- 
nection with performance of construction 
work under cost-plus-a-fixed-fee contract, 
which delay foreed contractor te borrow 
money and to pay interest thereon in 
order to carry on contract work, is, not- 
withstanding its form, claim for interest 
payment of which is precluded in view of 
general principle of non-liability on part 
of U. 8. for interest and terms ef said 
contract making interest on monies non- 
reimbursable item of cost 

Damages: 
Actual: 

Disposition of amounts recovered—if 
contract for exchange of silk cartridge- 
bag eloth for Govt.-owned silk para- 
chute eloth be terminated for non- 
delivery after Govt. had delivered 
entire quantity of parachute silk as 
advance payment of entire contract 
consideration, moneys received from 
sureties in amount of performance 
bond, representing value of parachute 
silk delivered, may be regarded as in 
recoupment of advance payment and 
may be used for replacement purehase; 
however, moneys recoverable in excess 
of amount of bond constitute compen- 
sation for loss and damage and would 
be for depositing as miscellaneous 
receipts pursuant to sec. 3617, R. S__. 

Increased costs. See Contracts, in- 
creased costs. 

Default—increased costs. See Contracts, in- 
creased costs, defaulting contractor. 
Exchanges: 
Old or used equipment, etc.: 

See, also, related heading: Sales, old or 
used equipment, etc., sold in purchasing 
new. 

Exchange of more than one piece when 
acquiring only one new—under see. 8, 
administrative expense statute of Aug. 
2, 1946, authorizing application of pro- 
ceeds of sale or exchange allowance of 
used vehicles, etc., toward purchase of 
new similar equipment, two or more 
units of equipment may be traded in 
or sold and proceeds thereof applied 
toward purchase of unit of new equip- 
ment if, in fact, one is to be used as re- 
placement for old; however, if old 
equipment is surplus, exchange or sale 
thereof ia connection with pruchase of 
new is net authorized—it being for dis- 
position under applicable provisions 
of Surplus Property Act of 1944__.- - 

Intermingling of unrelated equipment, 
ete.—authorization in sec. 8, adminis- 
trative expense statute of Aug. 2, 1946, 
to exchange “‘similar items’’ and apply 
exchange allowances to purehase price 
of replacement equipment, does not 
constitute authority for Public Roads 
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Adm. to classify as road building 
equipment various types of construc- 
tion and maintenance equipment used 
in road construction, such as trucks, 
tractors, etc., so that proceeds of sale of 
any one type of equipment would be 
available for application against pur- 
chase of any other type of equipment 


Return of defective equipment for allow- 


Foreign 


ance as constituting trade-in—return 
of defective burner under contract pro- 
viding for replacement purchase credit 
based on number of days of guarantee 
period that original burner was in- 
operative is not to be considered as 
trade-in of old equipment contem- 
plated by sec. 8, administrative ex- 
pense statute of Aug. 2, 1946, authoriz- 
ing application of proceeds of sale of 
old equipment toward purchase of new 
similar items, but, rather, is transac- 
tion whereby reduction is made in con- 
tract price of second burner, so that ap- 
propriation need be charged only with 
net cost of replacing burner after de- 
duction of credit allowance............ 
products—procurements under 


foreign aid program. See Purchases, for- 
eign aid program. 

Gasoline and oi/—procurements under 
foreign aid program. See Gasoline and 
Oil, procurements abroad under foreign 
aid program. 

Increased costs: 

Defaulting contractor: 


Impossibility of performance— where 


supplies are readily procured from 
other sources, fact that causes which 
otherwise might be deemed to excuse 
performance of supply contract inter- 
fere with or even prevent performance 
by contractor will not excuse per- 
formance or relieve contractor from 
liability for any excess costs occa- 
sioned Govt. in procurement thereof. 


Shortage of supply as excusing—pro- 


posed statement to all ordering activi- 
ties and contractors of petroleum 

products that failure to deliver in 
accordance with contract terms by 
reason of existing shortage of supply 

would excuse performance under con- 
tract Standard Default Clause may 
not be regarded as basis for excusing 
contractors, upon default, from liability 
for excess costs under said contract 
default clause on account of purchases 
in open market of otherwise available 
petroleum products 


Standard “unforeseeable causes” clause 


as requiring actual unforeseeability of 
enumerated causes—under provisions 
of standard form of Govt. supply con- 
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tracts whereby contractors are excused 
from liability for excess costs for failure 
to make deliveries when due to “un- 
foreseeable causes * * * including 
but not restricted to acts of God or of 
the public enemy, acts of the Govern- 
ment, fires, floods,”’ etc., mere happen- 
ing of act or event enumerated may 
not be regarded, ipso facto, as excusing 
contractor, unless it first be con- 
sidered whether such event or cause 
was so abnormal, extraordinary or 
unusual, as to render it unforeseeable __ 
Voluniary allocation of available sup- 
plies as excusing—proposed state- 
ment to all ordering activities and 
suppliers of petroleum products under 
standard Govt. supply contracts to 
effect that failure to make deliveries 
where supplies are available but which 
are allocated pursuant to voluntary 
plan of allocation or priority, or by 
plan of distribution without discrimi- 
nation between like classes of users, 
may not be regarded as basis for 
relieving defaulting contractors of 
liability for excess costs occasioned 
Govt. in making purchases in open 


Coal contracts: 

Employment condition changes as 
constituting wage rate increases— 
neither 15-minute increase in lunch 
period nor 5 cents per ton increase in 
contribution by coal operators to 
miners’ welfare fund, provided by 
National Bituminous Coal Wage 
Agreement of 1947, may be regarded 
as changes resulting “in an increase 
in wage rate” paid to predominant 
occupational class of labor within 
meaning of price adjustment clauses 
of Post Office Dept. coal contracts, 
such as would justify increase in con- 
tract prices beyond that determined 
in accordance with 27 C. G. 173, as 
due to wage rate increases effected 
under 1947 agreement... __.......... 

Price adjustment as result of National 
Bituminous Coal Wage Agreement 
of 1947—for purposes of price adjust- 
ments under Post Office Dept. coal 
contracts on account of inside mine 
workers’ wage rate changes, wage 
rate increases effected by National 
Bituminous Coal Wage Agreement 
of 1947 (providing for 8-hour day at 
straight time rates) over rates under 
Krug-Lewis Agreement of May 29, 
1946 (providing for 9-hour day with 
straight time rate payable for 7 
hours, overtime rate for 8th hour 
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and special rate for 9th hour), are to 
be regarded as difference between 
wage rates payable for 8-hour day 
under 1947 agreement and those 
payable under 1946 agreement for 


tract stipulation—construction contract 
providing that not less than 25 percent 
of work be performed by contractor’s 
own organization—but not prescribing 
any penalty for failure to abide by such 


Excess of price under existing contract— 
notwithstanding that, upon readver- 
tisement for bids for furnishing of bitu- 
minous coal after refusal of contractor 
to continue deliveries at contract price, 


Labor, material, etc., fluctuations. 
Contracts, increased costs, wages. 
Services or supplies already covered 
under existing contract. See Contracts, 
services or supplies already covered under 


DP is essctes cc css bikie ce 173 sole bid received was that of defaulting 
Leases. See Leases. contractor at price higher than that 
Mistakes—bids. See Bids, mistakes specified in original contract, acceptance 
Modification: of such bid, being tantamount to modi- 

After contractor's default—effect of ac- fication of original contract to provide 
ceptance of defaulting contractor’s bid for increase in price without any con- 
upon readvertisement—notwithstanding sideration moving to Govt., would be 
that, upon readvertisement for bids for aon ae eateneniann 343 
furnishing of bituminous coal after re- Price matters. See Contracts, price. 
fusal of contractor to continue deliveries Performance: 
at contract price, sole bid received was Contractor’s liability for increased costs. 
that of defaulting contractor at price See Contracts, increased costs, defaulting 
higher than that specified in original con- contractor. 
tract, acceptance of such bid, being tan- Delay in placing order within specified 
tamount to modification of original con- time as excusing—contractor is not now 
tract to provide for increase in price required to fill order, placed in June, 
without any consideration moving to 1947, under contract for specified 
Govt., would be unauthorized____._.... 343 quantity of cement entered into in June, 

Bid mistakes. See Bids, mistakes. 1945, requiring delivery when ordered by 

Facilitation of war effort—authority as Govt., to commence “about July 1, 
affected by cessation of hostilities— 1945,” and to continue over period of 
amendment of petroleum products sup- “about eleven months’’..__..........-- 225 
ply contract by Treasury Dept. con- Personal services. See Personal Services. 
tracting officer more than year after Price: 
actual hostilities in World War II had Adjustment: 
ceased, in order to compensate contractor Application of credit allowance on 
for increased costs occasioned by sus- returned defective equipment in re- 
pension or removal of Govt. price con- duction of replacement cost—return 
trols, is not within authority of sec. 201, of defective burner under contract pro- 
First War Powers Act, 1941, and Execu- viding for replacement purchase credit 
tive Orders issued pursuant thereto, to based on number of days of guarantee 
amend contracts to “facilitate the pros- period that original burner was inoper- 
ecution of the war,” even though state ative is not to be considered as trade- 
CR .. iai iktinics tnkh 2: 5 in of old equipment contemplated by 

Officers’ and employees’ pecuniary, etc., in- sec. 8, administrative expense statute 
terest—Government personnel contract- of Aug. 2, 1946, authorizing applica- 
ing with the Government. See Officersand tion of proceeds of sale of old equip- 

Employees, contracting with the Govern- ment toward purchase of new similar 

ment. items, but, rather, is transaction 
Open-market purchases. See Advertising; whereby reduction is made in contract 
Purchases, open-market. price of second burner, so that appro- 
Payments: priation need be charged only with 
Advance. See Payments, advance. net cost of replacing burner after 
Effect of subcontracting contrary to con- deduction of credit allowance__-_-_-_-- 384 


provision—is to be regarded as having existing contract. 

been wilfully breached when contractor Taxes. See Tazes. 

sublet entire contract and, after being Tax inclusion. See Tares. 

warned that provision must be complied Reformation. See Bids, mistakes. 

with, allowed subcontractor to continue Sales of Government property. See Sales. 


the work to completion, so that payment Services or supplies already covered under 


may be made on quantum meruit basis, 
only, for reasonable value of work per- 
formed and materials furnished, which 
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existing contract—validity of second con- 
tract—notwithstanding that, upon read- 
vertisement for bids for furnishing of bitu- 
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CONTRACTS—Continued. 


minous coal after refusal of contractor to 
continue deliveries at contract price, sole 
bid received was that of defaulting con- 
tracter at price higher than that specified 
in original contract, acceptance of such bid, 
being tantamount to modification of orig- 
inal contract to provide for increase in 
pries without any consideration moving 
to Govt., would be unauthorized - -._____- 
Specifications: 
Bond requirements. See Bonds. 
Stenographic reporting services. See, gen- 
erally, Contracts, stenographic reporting. 
Stenographic reporting—iimitation of prices 
on copies for general public—prices charged 
general public for copies of transcripts of 
hearings before Govt. agencies and com- 
missions being properly for consideration 
in letting of Govt. contracts for steno- 
graphic reporting services, invitations to 
bid for furnishing of such services properly 
may include stipulation as to maximum 
prices—administratively determined as 
maximum reasonable prices—to be charged 
public for copies of transcripts.._.........- 
Subcontracts—subcontracting contrary to 
contract stipulation—eflect on right to 
payment—construction contract providing 
that not less than 25 percent of work be 
performed by contractor’s own organiza- 
tion—but not prescribing any penalty for 
failure to abide by such provision—is to be 
regarded as having been wilfully breached 
when contractor sublet entire contract 
and, after being warned that provision 
must be complied with, allowed subcon- 
tractor to continue the work to completion, 
so that payment may be made on guantum 
meruit basis, only, for reasonable value of 
work performed and materials furnished, 
which may not exceed charge made by 


CONVENTIONS, CONFERENCES, 
ASSOCIATIONS, ETC.: 
International Congress on Large Dams— 
appropriation limitation applicability—ex- 
penses of attendance of Bur. of Reclama- 
tien personnel at International Congress 
on Large Dams—com posed of representa- 
tives, both private and governmental, of 
engineering profession in various coun- 
tries—being within purview of sec. 8, act 
of June 26, 1912, prohibiting expenditure 
of funds for attendance at meetings, etc., 
may not be charged to appropriations of 
Bur. without regard to expense limitation 
prescribed in sec. 4, Interior Dept. Appro. 
Act, 1948, overcoming prohibition of 1912 
act and making funds available, to limited 
extent, for expenses of attendance at meet- 
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Government: 


Appropriation adjustments. See Appro- 
priations, adjustments. 
Audit of accounts by General Accounting 
Office, in general: 
Regs. Under Govt. Corp. Control Act, 


Advisory rate audit ef tramsportation 
vouchers—notwithstanding that ex- 
ception from liability gramted certify- 
ing officers by act of Dec. 29, 1941, for 
overpayments in connection with 
transportation services due to adminis- 
trative failure to verify rates, etc., is 
not, as to certifying officers of Govt. 
corporations, modified by Regs. Un- 
der Govt. Corp. Control Act, 27 C. G. 
788, it is desirable for purpose of sim- 
plifying and expediting final audit 
that arrangements be made at early 
date, through Corp. Audits Div., 
G. A. O., to obtain rate audit of trans- 
portation vouchers on advisory basis_. 

Cost reimbursement—Regs. Under 
Govt. Corp. Control Act,j B-59153, 


Method and extent of audit—Regs. Un- 
der Govt. Corp. Control Act, B-50153, 


Preservation of fiscal records—Regs. 
Under Govt. Corp. Control Aet, 
B-69153, Dec. 1, 1947... ................. 


COUNTIES: 
See States, subdivisions. 
COURTS: 


Judgments, decrees, etc.—in rem—effect ef 
generally—jadgments strictly in rem ordi- 
narily are inter omnes, and irrevocably 
determine status of title of res against all 
persons whether or not they had con- 
structive notice of litigation, and whether 

they were parties in fact, or not (see 






of June 29, 1940, requiring crediting 
of fees received by Federal em- 
ployee for jury service in State 
eourt against amount of compensa- 
tion payable by U. 8. “for such 
period as such employee may be 
absent on account of jury service,’ 
has no application to jury fees re- 
ceived by ungraded wage board 
employee or by classified per annum 
employee who performed jury ser- 
vice on holiday falling within em- 
ployee’s 40-hour tour of duty on 
which, except for occurrence of 
holiday, he would have performed 
service in his usual position........ 
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COURTS—Continued. Page | DEPARTMENTS AND ESTABLISH- Page 


Jurors—Continued. 
Fees—Continued. 
Federal employees serving in State 
courts—Continued. 

Status of per diem payment under 
N. Mex. law—per diem payment 
for jurors provided by N. Mex. law 
may not be regarded as allowance 
for expenses incident to jury service, 
but is to be considered as compensa- 
tion for services rendered on account 
of jury service which, under sec. 3, 
act of June 29, 1940, is required to be 
credited against compensation pay- 
able by U. S. to employee who may 
be absent on jury service in that 


Leaves of absence. See Leaves of Absence, 
court, 

Witnesses. See Witnesses. 

CUSTOMS SERVICE: 

Seizuree—private property. See Property, 
private, seized. 

DAMAGES: 

See Bidders, deposits; Contracts, damages; 

- Personal Injuries; Property, public, damage, 
loss, or destruction. 

DAYLIGHT SAVING TIME: 

See Time, daylight saving. 

DEATH GRATUITIES: 

See Gratuities. 

DECEDENTS’ ESTATES: 

Compensation—retirement deductions— 
final salary payments—there may not be 
discontinued present practice of deducting 
Civil Service Retirement and Disability 
Fund percentage from final salary pay- 
ment of deceased employee, in view of pro- 
visions of act of June 22, 1934, directing pay- 
ment of civilian retirement deductions of 
deceased employee to his designated bene- 
ficlary and prescribing line of descent, if 
there be no such beneficiary, which does 
not coincide with that controlling pay- 
ment of final salary under laws of descent 
and distribution of descendant’s domicile. 

Evidence of death. See Evidence. 

Gratuities—six months’ death. See Gratui- 
ties, siz months’ death. 

Pay equivalent payments for leave of mili- 
tary, ete., personnel, in general. See 
Leaves of Absence, military, pay equivalent 
payments, leave accrued but unused prior to 
detth. 

DECISIONS: 
See General Accounting Office, decisions. 
DEMOTION: 

See Compensation, initial salary rates; Com- 
pensation, reduction; Officers and Em- 
ployees, reduction in rank; Pay, reduction. 


MENTS 
Services between: 

Furnishing of space, utilities, etc., in pub- 

lic buildings: 

Maintenance, operation, protection, etc. 
See Public Buildings, maintenance, op- 
eration, protection, etc. 

Payment of rent—Home Lean Bank 
Board Liability—since Home Loan 
Bank Board, as constituted by Reor- 
ganization Plan No. 3, 1947, is not 
wholly owned Govt. corporation, not- 
withstanding its functions include 
those of boards of directors of Govt. 
corporations which were transferred to 
it pursuant to said plan, sec. 306, Govt. 
Corporations Appro. Act, 1948, requir- 
ing wholly owned Govt. corporations 
occupying space in public office build- 
ings at seat of govt. to pay rent therefor, 
affords no basis for requiring Board to 
pay rent for any space it occupies in 
such an office building 

Loan of employees. See Details, inter- 
office. 

One agency furnishing another space in 
leased premises—payment basis—w hile, 
under sec. 29, World War Veterans’ Act, 
1924, as amended, authorizing leasing of 
Govt.-owned property, Administrator of 
Veterans’ Affairs may not sublease leased 
property in excess of needs of Veterans’ 
Administration to other Govt. agencies 
or private parties, such surplus space 
may be made available to another Govt. 
agency pursuant to provisions of sec. 601, 
act of June 30, 1932, as amended, respect- 
ing interagency services, under informal 
agreement whereby reimbursement for 
proportionate cost of space and building 
services will be effected by adjustment 
between appropriations in accordance 
with provisions of Gen. Regs. No. 98- - - 

Repairs and improvements. See Public 
Buildings, repairs and improvements. 

DEPOSITS: 
Bidders. See Bidders, deposits. 


214 | DETAILS: 


Field service employees detailed to Dist. of 

Col: 

Details to departmental service prohibi- 
tion, in general: 

Administrative designation of field 
office, where no duty would be per- 
formed, as headquarters of certain 
employees solely for purpose of paying 
them per diem in lieu of subsistence 
while on detail for temporary duty at 
Wash., D. C., which otherwise would 
be their headquarters upon retransfer 
of agency from location of such field 
office to Washington, would result in 
payment of additional compensation 
to employees involved and, as such, 
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DETAILS—Continued. 
Field service employees detailed to Dist. of 


Page | DETAILS—Continued. Page 
Field service employees detailed to Dist. of 


Col.—Continued. 
Details to departmental service prehibi- 
tion, in general—Continued. 
cannot be sanctioned by this Office; 
furthermore, such details would be in 
contravention of provision in 5 U.8.C. 
39 generally prohibiting detail of field 
employees for duty in Dist. of Col_--- 
Provisions of 5 U. 8. C. 39 generally 
prohibiting detail of field employees 
for duty in Dist. of Col. are not ap- 
plicable to detail of field postal in- 
spector to State Dept. to survey, pre- 
dominately in field, organizational 
structure of diplomatic pouch and 
carrier service, so that reimbursement 
may be made from applicable State 
Dept. appropriations in accordance 
with sec. 601, Economy Act, for salary 
and travel expenses otherwise payable 
to such employee, even though he may 
be temporarily assigned to duty in 
Dist. of Col. to familiarize himself 
with existing procedures and regula- 


Salary reimbursements—provisions of 5 
U.8.C.39 generally prohibiting detail of 
field employees for duty in Dist. of Col. 
are not applicable to detail of field postal 
inspector to State Dept. to survey, pre- 
dominately in field, organizational struc- 
ture of diplomatic pouch and carrier 
service, so that reimbursement may be 
made from applicable State Dept. ap- 
propriations in accordance with sec. 601, 
Economy Act, for salary and travel ex- 
penses otherwise payable to such em- 
ployee, even though he may be tempo- 
rarily assigned to duty in Dist. of Col. 
to familiarize himself with existing pro- 
cedures and regulations 

Traveling expenses: 

Administrative designation of field 
office, where no duty would be per- 
formed, as headquarters of certain em- 
ployees solely for purpose of paying 
them per diem in lieu of subsistence 
while on detail for temporary duty at 
Wash., D. C., which otherwise would 
be their headquarters upon retransfer 
of agency from location of such field 
office to Washington, would result in 
payment of additional compensation 
to employees involved and, as such, 
cannot be sanctioned by this Office; 
furthermore, such details would be in 
contravention of provision in 5 U.8.C. 
39 generally prohibiting detail of field 
employees for duty in Dist. of Col_..- 

Provisions of 5 U. 8. C. 39 generally pro- 
hibiting detail of field employees for 
duty in Dist. of Col. are not applicable 


Col.—Continued. 
Traveling expenses—Continued. 

in field, organizational structure of 
diplomatic pouch and carrier service, 
so that reimbursement may be made 
from applicable State Dept. appro- 
priations in accordance with sec. 601, 
Economy Act, for salary and travel 
expenses otherwise payable to such 
employee, even though he may be 
temporarily assigned to duty in Dist. 
of Col. to familiarize himself with ex- 
isting procedures and regulations 


Foreign Service personne!l—Govt. agency as- 


signment restrictions—applicability to 
assignments to U. S. Mission to United 
Nations—while U. 8. Mission to United 
Nations, as defined by E. O. No. 9844, is 
“Government agency” in normal sense, it 
is not to be so regarded for purposes of sec. 
571 (a), Foreign Service Act of 1946, which 
restricts duration and frequency of assign- 
ments of Foreign Service officers and em- 
ployees to Govt. agencies, so that such 
officers and employees may be assigned to 
Mission under sec. 574 of said act, without 
regard to restrictions of sec. 571 (a) 


Inter-office: 


Salary reimbursements—postal inspector 
detailed to State Dept.—provisions of 5 
U. 8. C. 39 generally prohibiting detail 
of field employees for duty in Dist. of 
Col. are not applicable to detail of field 
postal inspector to State Dept. to survey, 
predominately in field, organizational 
structure of diplomatic pouch and carrier 
service, so that reimbursement may be 
made from applicable State Dept. ap- 
propriations in accordance with sec. 601, 
Economy Act, for salary and travel ex- 
penses otherwise payable to such em- 
ployee, even though he may be tempo- 
rarily assigned to duty in Dist. of Col. to 
familiarize himself with existing pro- 
cedures and regulations. 

Traveling expenses—postal inspector de- 
tailed to State Dept.—provisions of 5 
U. 8. C. 39 generally prohibiting detail 
of field employees for duty in Dist. of 
Col. are not applicable to detail of field 
postal inspector to State Dept. to survey, 
predominately in field, organizational 
structure of diplomatic pouch and carrier 
service, so that reimbursement may be 
made from applicable State Dept. appro- 
priations in accordance with sec. 601, 
Economy Act, for salary and travel ex- 
penses otherwise payable to such em- 
ployee, even though he may be tempo- 
rarily assigned to duty in Dist. of Col. 
to familiarize himself with existing pro- 
cedures and regulations 


to detail of field postal inspector to 
State Dept. to survey, predominately 


DEVICES: 
Labor-saving—typewriters. See Typewriters. 
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DISBURSING OFFICERS AND 


AGENTS: 
See, also, Marshals. 
Financial transactions involving check cash- 
ing, currency exchange, etc.: 
Forged checks: 
Less relief: 

Loss sustained when account of dis- 
bursing officer was charged with 
amount of check cashed upon forged 
indorsement of payee’s name may be 
regarded as coming within purview 
of term “any deficiencies” as used 
in sec. 2, act of Dec. 23, 1944, auth- 
orizing appropriation of funds to 
adjust any deficiencies in accounts of 
disbursing officers resulting from 
cashing and negotiation of checks, 
so that otherwise proper appropri- 
ation is available to cover such loss, 
if it be administratively determined 
that disbursing officer exercised 
reasonable care and was not negli- 


Where amount of forged check cashed 
by Army disbursing officer under 
authority of act of Dec. 23, 1944, was 
credited to his account by Treasurer 
who made payment to rightful payee 
from his check forgery insurance 
fund, thereby requiring reimburse- 
ment be made to Treasurer for loss 
sustained, ‘‘deficiency” as contem- 
plated by said act exists in officer’s 
accounts and reimbursement may 
be made from funds appropriated to 
adjust such deficiencies in Army dis- 
bursing officers’ accounts, even 
though officer’s account may not 
have been charged with amount of 
check. Compare 27 C. G. 211 

Extent of, in general—appropriation 
made pursuant to authorization in 
sec. 2, act of Dec. 23, 1944, to adjust 
any deficiencies in accounts of dis- 
bursing officers which result from 
cashing of checks and other instru- 
ments payable in U. 8. currency, 
such as postal money orders, being 
available only when deficiency is 
incurred in disbursing officer’s ac- 
counts, is not available to reimburse 
Treasury Dept., Post Office Dept., 
or commercial bank for payments 
made to payees or rightful owners of 
checks or postal money orders cash- 
ed by disbursing officers upon forged 


Relief: 

Losses resulting from cashing of forged 
checks. See Disbursing Officers and 
Agents, financial transactions involving 
check cashing, currency exchange, etc. 

Physical logs or deficiency of Govt. funds, 
vouchers, records, etc.—personal cover- 
age of shortage as affecting entitlement 
to relief—provisions of act of Aug. 1, 


Page | DISBURSING OFFICERS AND 


AGENTS—Continued. 


Relief—Continued. 


1947, authorizing G. A. O. to relieve, in 
proper cases, accountable officers of re- 
sponsibility on account of deficiency of 
Govt. funds, have no application in case 
of accountable officer who personally 
covered shortage in his official accounts 
which arose while making change in con- 
nection with sale of surplus property - - - 


DISCHARGES AND DISMISSALS: 


For matters other than of a general nature, 
see appropriate headings elsewhere in this 
index digest. 

Effect of discharge on retirement rights of 
Army enlisted men—unqualified discharge 
of former Regular Army enlisted man with 
twenty years’ service for permanent phys- 
ical disability incurred in line of duty may 
not be regarded as invalid merely because 
officer who effected discharge may not have 
been aware, at time, of act of June 30, 1941, 
authorizing retirement with pay of simi- 
larly situated enlisted men, and, therefore, 
effective date of former enlisted man’s re- 
tirement under sec. 2 of act as amended 
should be governed for retired pay pur- 
poses by date of approval by competent 
authority of his retirement, and by uni- 
form retirement date statute of Apr. 23, 
1930, and may not be date prior to date of 
such approval 

Revocation of discharge—authority gener- 
ally—discharge from military service, once 
validly issued by competent authority, 
legally may not be revoked unless it was 
procured through fraud or misrepresenta- 


DISTRICT OF COLUMBIA: 
663 Contracts—performance bond requirements— 


supply contracts in excess of $1,000—- 
while it may be inferred from proviso to 
act of June 26, 1912—dispensing with neces- 
sity of performance bonds in case of supply 
contracts of Dist. of Col. not exceeding 
$1,000—that such bonds would be required 
in connection with all supply contracts 
for more than $1,000, procurements by 
Dist. of Col. of supplies (other than mate- 
rials or supplies for construction or street 
improvement work by contractors) are 
not required to be supported by perfor- 
mance bonds, even though contract be 
for more than $1,000 

Employees—part time personnel—entitle- 
ment to regular compensation when pre- 
vented from working by administrative 
action—physicians and dentists employed 
in Dist. of Col. schools who regularly 
work four hours a day, for which they are 
paid one-half of annual salary rates that 
would be applicable to full-time physicians 
or dentists, are entitled to their regular 
compensation for any day on which they 
are prevented from working by administra- 
tive closing“of schools to which assigned, 
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regardless of whether any advance notice 
be given, or of time thereof.............- 
National Guard—Government employee 
members—extent of military leave al- 
lowable—15-day limit prescribed by sec. 2, 
act of July 1, 1947, amending sec. 80, Na- 
tional Defense Act of 1916, upon amount 
of military leave with pay which may be 
granted to civilian employees who are 
also members of National Guard, has no 
application to employee-members of Na- 
tional Guard of D. C. who are entitled 
under act of Mar, 1, 1889, to military leave 
with pay, without time limitation, when 
ordered by the Commanding General to 
active duty in connection with parades or 
CE secccqretetteswenseccunecs 
Schoois—teachers. See District of Columbia, 
school teachers. 

School teachers: 

Retirement: 

Redeposit of withdrawn contributions 
upon reemployment—interest compu- 
tation—under sec. 9, act of Aug. 7, 1946, 
requiring reinstated Dist. of Col, pub- 
lic school teachers to redeposit, with 
interest, withdrawn contributions to 
retirement fund, interest is chargeable 
from date of reinstatement to date full 
payment is made, irrespective of 
whether teacher deposits the refund in 
lump sum or in installments, and when 
redeposit is made by installments, 
credit would be allowable for each 
Payment from date of deposit, with 
interest continuing to accrue on un- 
NR ND cminncenntnintind<nmennn 

Separation after ten years’ service but 

prior to retirement eligibility: 
Interest computation upon death prior 
to receipt of deferred annunity— 
where former Dist. of Col. public 
school teacher who, after separation 
from service with at least ten years’ 
service, elected under sec. 9, act of 
Aug. 7, 1946, to receive deferred an- 
nuity beginning at age sixty-two died 
prior to receipt of annuity, benefici- 
ary of deceased teacher is entitled 
to interest on amounts contributed to 
retirement fund toward potential 
deferred annuity from date of separa- 
Right of election to withdraw con- 
tributions or receive deferred 
annuity, in general: 

Under sec. 9, act of Aug. 7, 1946, per- 
mitting teachers in public schools 
of Dist. of Col. who become sepa- 
rated after ten years’ service but 
before becoming eligible for retire- 
ment to elect to receive deferred 
annuity, or, in lieu thereof, refund 
of all retirement contributions, 
teacher having once elected to take 


deferred annuity is to be consid- 
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Retirement—Continued. 

Separation after ten years’ service but 
prior to retirement eligibility—Con. 
Right of election to withdraw con- 
tributions or receive deferred 

annuity, in general—Continued. 
ered as having waived his right to 
claim refund of retirement con- 
Under sec. 16, act of Aug. 7, 1946, 
authorizing Commissioners of 
Dist. of Col. to make such rules 
and regulations as may be neces- 
sary to carry out provisions of act 
respecting retirement of public 
school teachers, teachers separated 
after ten years’ service but before 
becoming eligible for retirement 
may be required, within reason- 


able time after separation, to ex- . 


ercise election provided in sec. 9 
to receive deferred annuity begin- 
ning at age sixty-two, or, in lieu 
thereof, refund of all contribu- 
tions to retirement fund with 


in general: 

Time limitations specified in sec. 
8, act of Aug. 7, 1946, within 
which Dist. of Col. public school 
teachers appointed after June 30, 
1926, may file claim with Auditor, 
Dist. of Col., so as to exercise elec- 
tion to make deposits in retirement 
fund in monthly installments for 
periods of allowable service, have 
no application where teacher elects 
to deposit necessary amount due 
for service credit by lump-sum 


Time limitations specified in sec. 8, 
act of Aug. 7, 1946, within which 
Dist. of Col. public school teachers 
may elect to make monthly in- 
stallments of deposits in retire- 
ment fund for periods of allowable 
service, have no application to 
redeposits required for service- 
credit purposes by sec, 9 of act of 
reinstated teachers who had with- 
drawn their contributions to 


Exchange-teaching services—al- 
though public school teacher granted 
leave of absence for exchange teach- 
ing services outside Dist. of Col. 
actually is not terminated, his sub- 
sequent return to duty may be 
considered as “reinstatement” with- 
in meaning of sec. 8, act of Aug. 7, 
1946, so as to entitle teacher to count 
such service in determining length 
of service for retirement purposes, 
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School teachers—Continued. 
Retirement—Continued. 
Service credits—Continued. 
provided amounts due for such serv- 
ice credit are deposited in retirement 


Military or naval service, in general: 
Inasmuch as no deposit to Dist. of 
Col. public school teachers’ re- 
tirement fund is required by sec. 
8, act of Aug. 7, 1946, as condition 
precedent to receiving service 
credit for periods of honorable 
service in armed forces in time of 
war, periods of such service may 
be credited in retirement accounts, 
even though application for such 
credit was not made within two- 
year time limitation prescribed 
DI Miuccdatecsesmeceataas 
Under sec. 8, act of Aug. 7, 1946, 
authorizing public school teachers 
of Dist. of Col. to count periods of 
honorable service in armed forces 
in time of war for retirement pur- 
poses, without regard to retire- 
ment fund deposit requirement, 
such service may continue to be 
credited on basis of administrative 
determination that state of war 


Salaries of personne! engaged in developing, 
organizing, etc., employee recreational ac- 
tivities—apprepriation availability— 
while recreational and entertainment pro- 
grams for civilian employees at field ac- 
tivities of Navy Dept. may be adminis- 
tratively desirable, they have at most 
only indirect bearing upon purposes for 
which Dept.’s appropriations were made, 
and, in absence of clear legislative express- 
tion that appropriated funds be used in 
connection with such programs, use thereof 
for payment of salaries of civilian per- 
sonnel—either on full-time or part-time 
basis—to develop, organize, and supervise 
employees recreational activities is not 


Exchanges. See Contracts, exchanges, old or 
used equipment, etc. 

Public buildings. See Public Buildings. 

Sale of old or used equipment in purchasing 
new. See Sales, old or used equipment, etc., 
sold in purchasing new. 

ESTATES OF DECEDENTS: 

See Decedents’ Estates. 


EVIDENCE: 


: 
: 


Death: 
Affidavits in lieu of standard certificate 
of death—affidavits submitted in lieu 
of standard certificate of death in- 


Presumptione—Continued. 

Death—Continued. 
dicating that former enlisted man 
was last seen alive in area demolished 
by explosion which occurred in Texas 
City, Tex., on Apr. 16, 1947, and that 
his body has not been recovered and 
he has not been seen nor heard from 
since that date, together with publi- 
cized reports of disaster, are sufficient 
to justify inference or presumption 
that man died in such disaster as to 
warrant settlement with his survivors 
for unused military leave to his credit 
at time of discharge in manner pre- 
scribed by Armed Forces Leave Act 


Presence in area demolished by ex- 
plosion—aflidavits submitted in lieu 
of standard certificate of death in- 
dicating that former enlisted man 
was last seen alive in area demolished 
by explosion which occurred in Texas 
City, Tex., on Apr. 16, 1947, and that 
his body has not been recovered and 
he has not been seen nor heard from 
since that date, together with publi- 
cized reports of disaster, are sufficient 
to justify inference or presumption that 
man died in such disaster so as to war- 
rant settlement with his survivors for 
unused military leave to his credit at 
time of discharge in manner pre- 
scribed by Armed Forces Leave Act 


Purchases of. See Appropriations, avail- 
ability, purchases for use as evidence of law 
violations. 


EXCHANGE: 


Old or used equipment, etc. See Con- 
tracts, exchanges, old or used equipment, 
etc. 


EXPERTS AND CONSULTANTS: 


See Personal Services, experts and consultants. 


FAMILY ALLOTMENT AND AL- 


LOWANCE: 

Dependents of Coast Guard enlisted men, in 
general—duration of entitlement—admin- 
istrative conversion of Coast Guard en- 
listed man’s special temporary enlistment 
entered into prior to July 1, 1946, for six 
years under authority of sec. 6 (a), act of 
Apr. 21, 1924, to regular enlistment for 
unexpired portion of such temporary en- 
listment is not to be regarded as discharge 
and reenlistment after June 30, 1946, so as 
to affect entitlement, for entire period of 
enlistment as converted, to family allow- 
ance authorized by sec. 9 (a), Armed Forces 
Voluntary Recruitment Act of 1945, during 
term of enlistment contracted prior to 


Dependents of Navy enlisted men, in gen- 
eral—duration of entitlement—family 
allowance authorized by sec. 9 (a), Armed 
Forces Voluntary Recruitment Act of 1945, 
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FAMILY ALLOTMENT AND AL- Page | FEES—Continued. 


LOWANCE—Continued. 
for enlisted men’s dependents during pres- 
ent war and six months thereafter or term 
of enlistment entered into prior to July 1, 
1946, whichever period is longer, is not pay- 
able in case of Navy enlisted man beyond 
original term of such enlistment, or war- 
time period, by reason of extension of en- 
listment under act of Aug. 22, 1912, as 
amended—extension having no effect to 
bestow greater benefits than if man were 
discharged and reenlisted at expiration of 
enlistment. Cf. 26 C. G. 83_........-.-- 

FEDERAL WORKS AGENCY: 

Public Buildings Administration: 
Maintenance, operation, etc., of public 

buildings: 

In general: 

Provision in Independent Offices 
Appro. Act, 1948, authorizing reim- 
bursement of Public Buildings Adm. 
for services furnished other govern- 
mental activities, which contem- 
plates services that otherwise are not 
required to be performed by it—such 
as services which may be rendered 
under sec. 601, Economy Act—con- 
stitutes no basis for requiring Govt. 
agency occupying space in Govt.- 
owned office building under control 
and management of Adm. to reim- 
burse Adm. for cost of maintaining 
and operating space occupied by 
such agency, even though current 
appropriation for such agency in- 
cludes an item for rent_............. 

While costs of maintenance and opera- 
tion of a Govt.-owned office build- 
ing—transferred to U. 8. pursuant to 
sec. 306, Govt. Corporations Appro. 
Act, 1948, and placed under control of 
Public Buildings Adm.—may not 
have been anticipated or included in 
Administration’s budget estimates, 
and while under act of Mar. 1, 1919, 
Adm. merely controls and allocates 
building space, it is responsibility of 
of Adm. to use funds appropriated to 
it by Independent Offices Appro. 
Act, 1948, for repair, upkeep, opera- 
tion, ete., of public buildings, for 
cost of maintaining and operating 
space in such building occupied by 
ee Giri ck antbinwsiensuee 

FEES: 

Commissioners—United States commis- 

sioners, See Commissioners, United States, 
Sees. 

Inspection—dangerous instrumentalities— 
Government liability—Govt. is not liable 
for payment of inspection fees prescribed 
by municipal regulations enacted under 
police powers for purpose of controlling 
dangerous instrumentalities in connection 
with property used by Coast Guard in 
exercise of governmental functions-_---- 


2 


347 


347 


Jurors. See Courts, jurors, fees. 

Registration—outboard motors—Govern. 
ment liability—imposition of registration 
fee prescribed by State statute in connec- 
tion with use of outboard motors on boats 
required to be used in discharge of author- 
ized governmental functions constitutes 
infringement of right of U. 8. to conduct 
its activities free from State interference or 
control and, accordingly, payment of such 
fee upon demand therefor by State is not 


United States commissioners. See Com- 
missioners, United States, fees. 

Witnesses. See Witnesses, fees. 

FOREIGN AID PROGRAM: 

Purchases of commodities abroad at exceas 
cost. See Purchases, foreign aid program, 
percentage limitation on procurements abroad 
at excess cost. 

FOREIGN PRODUCTS: 
See Purchases, foreign aid program. 
FOREIGN SERVICE: 

Compensation of personnel. See Compen- 
sation, Foreign Service personnet. 

Detail of personnel. See Details, 
Service personnel. 

FUNDS: 

Public: 

Check cashing. See Checks, cashing, from 
public funds. 
Collections. See Collections. 

Trust—foreign government indemnity pay- 
ments—establishment for education of 
Persian students—funds covered into 
misc. receipt account of Treasury in 1925, 
representing payment by government of 
Persia, pursuant to binding international 
agreement, for expenses incurred in dis- 
patching American warship to return 
body of a murdered Vice Consul to this 
country for burial, may not be regarded 
as having been impressed with trust for 
education of Persian students by virtue of 
gratuitous offer by State Dept. tendered 
subsequent to conclusion of agreement, 
but prior to covering thereof into said 
receipt account, so as to render such de- 
posit erroneous, and, therefore, transfer of 
such funds to trust fund account for such 
purpose would not be proper in absence of 
stetutory authority....................... 

FURLOUGHBHS: 

See Leaves of Absence; Travel Allowance, re- 

enlistment furlough or leave travel. 
GASOLINE AND OIL: 

Procurements abroad under foreign aid pro- 
gram—applicability of percentage limita- 
tion on procurements abroad at excess 
cost—limitation in sec. 4 (2), Foreign Aid 
Act of 1947, that not more than 10 percent of 
funds made available for aid to certain 
recipient countries shall be used to pro- 
cure various commodities from abroad at 
delivered cost higher than from U. &8., 
applies to procurements abroad of petro- 


Foreign 
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GASOLINE AND OIL—Continued. Page | GENERAL ACCOUNTING OF- Page 
leum and petroleum products, which, un- FICE—Continued. ; 
der sec. 4 (4) of act, are required to be pro- Decisions—Continued. 
cured, to maximum extent practicable, to be regarded as effective from date of 
from petroleum sources outside U. 8. and issuance of amendment, namely, July 1, 
Nts eh ee 474 No seas Feist eeiwss 686 
GENERAL ACCOUNTING OFFICE: Requests—advance decisions—Govern- 
Approvals: ment corporations generally—claims 
Just compensation for requisitioned, etc., against funds of Govt. corporations sub- 
vessels. See Vessels, purchase, requisi- ject to Regs. Under Govt. Corp. Control 
tion, etc., evidence in support of payments. Act, 27 C. G. 789, are not required, under 
Audit: such regulations, to be submitted to 
Government corporations, in general. G. A. O. for direct settlement; however, 
See Corporations, Government, audit of advance decisions may be requested of 
accounts by General Accounting Office, this Office in respect of payment in 
in general. doubtful cases, particularly where use of 
Transportation bills—Government cor- appropriation funds subject to account- 
poration advisory rate audit—notwith- ing might be involved--.-........-..-... 429 
standing that exception from liability Jurisdiction: 
granted certifying officers by act of Dec. Claims: 
20, 1941, for overpayments in connec- Correction of military, naval, ete., 
tion with transportation services due to records. See Records, military, naval, 
administrative failure to verify rates, etc. 
ete., is not, as to certifying officers of Government corporation transactions 
Govt. corporations, modified by Regs. generally—claims against funds of 
Under Govt. Corp. Control Act, 27 Govt. corporations subject to Regs. 
C. G., 789 it is desirable for purpose of Under Govt. Corp. Control Act, 27 
simplifying and expediting final audit C. G. 789 are not required, under such 
that arrangements be made at early date, regulations, to be submitted to G. A. 
through Corp. Audits Div., G. A. O., O. for direct settlement; however, ad- 
to obtain rate audit of transportation vance decisions may be requested of 
vouchers on advisory basis_--........-- 429 this Office in respect of payment in 
Comptroller General—approvals—systems of doubtful cases, particularly where use 
administrative appropriation and fund of appropriation funds subject to ac- 
accounting under Govt. Corp. Control counting might be involved___....... 429 
Act—Regs. Under Govt. Corp. Control Decisions in general. See General Account 
Act, B-59153, Dec. 1, 1947............----- 789 ing Office, decisions. 


Decisions: 
Advance—requests. See General Ac- 
counting Office, decisions, requests, ad- 


GRATUITIES: 
Clothing. See Clothing. 
Discharged naval prisoners—entitlement of 


vance decisions. 

Effective date of modification of existing 
rules—qualification in decision of Nov. 
27, 1946, 26 C. G. 368, to effect that rule 
stated therein with respect to fixing 
initial salary rates of employees in classi- 
fied positions, to which transferred, pro- 
moted, demoted, reinstated, or reem- 
ployed, on basis of highest salary re- 
ceived in prior Govt. positions, could 
not be applied to cases theretofore pro- 
cessed is applicable to preclude reopen- 
ing of previously processed cases for 
purpose of granting nonretroactive in- 
creases in compensation, as well as retro- 


Effective date of regulation construction— 
original construction—rule stated in de- 
cision of Oct. 22, 1947, 27 C. G. 227, that 
sick leave may be substituted for annual 
leave without return to duty in case of 
employee who becomes ill while in non- 
duty status with pay portion of his re- 
duction in force period, being based on 
amendment to Annual and Sick Leave 
Regs., constitutes original construction 
of leave regulations as amended and is 


Coast Guard personne! by assimilation to 
Navy personnel—act of Oct. 26, 1942, spe- 
cifically extending to personnel of Coast 
Guard, when that service is operating as 
part of Navy, provisions of law authoriz- 
ing, in case of Navy personnel discharged 
from naval prisons, furnishing of civilian 
clothing and transportation and payment 
of gratuity, as well as gratuity payment 
prescribed by statute upon dishonorable 
discharge of naval personnel, may not be 
regarded as affecting, when Coast Guard 
is operating under Treasury, preexisting 
rights of Coast Guard personnel under 
said statutory provisions which were 
made applicable to that service by assimi- 
lating provisions of sec. 8, act of May 18, 
OO Gila tii diate cestabchtithinbiaiibileaeiitience 


Dishonorably discharged naval personnel— 


entitlement of Coast Guard personnel by 
assimilation to Navy personnel—act of 
Oct. 26, 1942, specifically extending to 
personnel of Coast Guard, when that 
service is operating as part of Navy, pro- 
visions of law authorizing, in case of Navy 
personnel discharged from naval prisons, 
furnishing of civilian clothing and trans- 
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GRATUITTES—Continued. 
‘portation and payment of gratuity, as 
well as gratuity payment prescribed by 
statute upon dishonorable discharge of 
naval personnel, may not be regarded as 
affecting, when Coast Guard is operating 
under ‘Treasury, preexisting rights of 
Coast Guard personnel under said statu- 
tory provisions which were made appli- 
cable to that service by assimilating 
provisions of see. 8, act of May 18, 1920___- 
Six month’s death—death while in deserter 
status—general effect of—six months’ 
death gratuity euthorized to be paid by 
act of June 4, 1920, as amended, upon 
Navy enlisted man’s death at rate of pay 
reeeived at date of death, is not payable in 
case of enlisted man who committed 
suicide while in deserter status when he was 
not receiving or entitled to pay, notwith- 
standing opinion of Bureau of Medicine 
and Surgery that such man was insane from 
time he commenced his unauthorized 
absence to date of death 
HAWATI: 
Taxes. See Torzes. 
HOLIDAYS: 
See Sundays and Holidays. 
HOSPITALS: 
See Medical Treatment generally. 
HOUSEHOLD EFFECTS: 
Packing, crating, hauling and shipping. See 
Transportation, houschoid effects. 
Storage. See Storage, private property, house- 
hoid effects. 
HOUSING: 
Damage reparation payments. See Property, 
public, damage, loss, or deatruction. 
Rentals: 
Heusing operated by private interests— 
use fer operation and maintenance—in 
view of provisions of see. 321, Economy 
Act of 1932, requiring that leasing of 
publie property be for money con- 
sideration, and that rentals therefrom 
be deposited as misc. receipts, there is 
no authority for execution of lease of 
civilian housing area at overseas naval 
base to private interests at nominal 
annual rental—without any assuranee 
of monetary profit to Govt.—in eon- 
sideration for lessee’s furnishing hous- 
ing and related services to naval per- 
sonnel with right to use gross receipts 
for operation and maintenance thereof 
Heusing transferred te Dept. ef Air 
Force—use for operation and mainte- 
nance expenses—provision in sec. 303, 
act of Oct. 4, 1940, as amended, that 
Housing and Home Finance Adminis- 
trator may use moneys derived from 
rental or operation of property aequired 
er constructed under said act for ex- 
penses of operation and maintenance 
thereof does not authorize Sec. of Air 
Force to utilize housing rentals, other- 
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Rentals—Continued. 
wise for depositing into misc. receipts, 
for maintaining housing units perma- 
nently transferred by Administrator 
to Dept. of Air Force pursuant to see. 4 


Renting to Government personnel—effeet on 
right of military, etc., personne! to quarters 
or rental allowance. See Quarters, quar- 
ters allowance; Quarters, rental aliowance__ 


HUSBAND AND WIFE: 


Marriage—vabidity—marriage by telephone, 
radio, ete.—generally, in absenee of statute 
or decision of proper court te effect that 
marriages by telephone are authorized or 
reeognized in particular jurisdiction, sueh 
marriage will not be recognized by this 
office as entitling officer to increased rental 
and subsistence allowances on account of 


269; INSANE AND IMBECILES: 


Payments—retired naval personnel—com- 
pensation benefit, retirement pay, etc., 
suspension requirement—mentally in- 
competent retired naval personnel, with- 
out dependents, who are receiving hos- 
pitalization or domiciliary care by Vet- 
erans’ Adm. pursuant to sec. 4, act of July 
19, 1939, as amended, are not subject to 
provisions of sec. 1(B), act of Aug. 8, 1946, 
requiring total suspension of compensa- 
tion benefits to incompetent veterans 
having estates of $1,500 or more, said sec. 
1(B) having merely superseded similar 
par. VI(B), Veterans Reg. Numbered 6ée) 
which was not applicable to retired naval 


Claims against the United States: 
General rale— U. S. is not liable for interest 
on its obligations except where interest 
is stipulated for in legal and proper con- 
traets, or where allowance of interest is 

specifically directed by statute 
Just compensation payments for requisi- 
tioned vesseis—vouchers covering pay- 
ment of interest due to delay in payment 
of just compensation for vessels of over 
1,000 gross tons which were requisitioned 
for title must be supported by same cer- 
tification required for other just eompen- 
sation payments that payment is in 
conformance with applieable decisions of 


Penalties ane interest on delingnent taxes. 
See Payments, in New of tares. 
Computatien—advances to Colorado River 
Dam Fund—*‘United States Rule’’ appli- 
cability—in computation and collection of 
interest charges on Treasury advances to 
Colcrade River Dam Fund made pursuant 
te Beulder Canyon Project Act, which aet 
requires capitalization of deferred inter- 
est earnings and therefore contemplates 
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INTEREST— Continued. 
financing through account showing 
single outstanding amount, ‘United 
States Rule” of applying repayments first 
to liquidation of interest and then to dis- 
charge of principal would not be applicable 
and should not be used in place of present 
Treasury method of applying repayments 
to reduction of outstanding balance that 
includes capitalized interest 

Cost-plus contracts. See Contracts, cost- 
plus, interest. 

Retirement contribution—District of Co- 
lumbia school teachers. See District of 
Columbia, school teachers, retirement. 
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Administration to other Govt. agencies or 
private parties, such surplus space may be 
made available to another Govt. agency 
pursuant to provisions of sec. 601, act of 
June 30, 1932, as amended, respecting inter- 
agency services, under informal agreement 
whereby reimbursement for proportionate 
cost of space and building services will be 
effected by adjustment between appro- 
priations in accordance with provisions 
of Gen. Regs. No. 98 
Public property: 
Acceptance of nominal consideration— 
in view of provisions of sec. 321, Economy 
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INTERNATIONAL BANK FOR RE- 
CONSTRUCTION AND DEVELOP- 


Act of 1932, requiring that leasing of 
public property be for money consider- 


MENT: ation, and that rentals therefrom be 


Status of United States’ contributions to— 
retired Army officers may, without regard 
to dual compensation and employment 
statutes (act of May 10, 1916, as amended; 
act of July 31, 1894, as amended; and sec. 
212, act of June 30, 1932), accept compensa- 
tion attached to their employment with 
International Bank for Reconstruction 
and Development—international agency— 
in addition to their retired pay, it appear- 
ing that funds contributed by U. 8. to 
finance its subscription to Bank’s capital 
stock will be intermingled with funds pro- 
vided by other member nations and, as 
such, will lose their status as Federal 


See Courts, jurors; Leaves of Absence, court. 


LEASES: 


Damages—for matters involving actual re- 
pairs and improvements or money dam- 
ages in lieu thereof, see Leases, repairs and 
improvements. 

Furnishing of leased space by one agency to 
another—payment basis—while, under 
sec. 29, World War Veterans’ Act, 1924, 
as amended, authorizing leasing of Govt.- 
owned property, Administrator of Veter- 
ans’ Affairs may not sublease leased prop- 
erty in excess of needs of Veterans’ Ad- 
ministration to other Govt. agencies or 
private parties, such surplus space may be 
made available to another Govt. agency 
pursuant to provisions of sec. 601, act of 
June 30, 1932, as amended, respecting 
interagency services, under informal 
agreement whereby reimbursement for 
proportionate cost of space and building 
services will be effected by adjustment 
between appropriations in accordance 
with provisions of Gen. Regs. No. 98 

Heat, water, electricity, and other building 
services—space in leased premises fur- 
nished by one agency to another—while, 
under sec, 29, World War Veterans’ Act, 
1924, as amended, authorizing leasing of 
Govt.-owned property, Administrator of 
Veterans’ Affairs may not sublease leased 
property in excess of needs of Veterans’ 


deposited as misc. receipts, there is no 
authority for execution of lease of civilian 
housing area at overseas naval base to 
private interests at nominal annual 
rental—without any assurance of mone- 
tary profit to Govt.—in consideration for 
lessee’s furnishing housing and related 
services to naval personnel with right 
to use gross receipts for operation and 


Furnishing of housing and related services 
in lieu of money considerations—in view 
of provisions of sec. 321, Economy Act 
of 1932, requiring that leasing of public 
property be for money consideration, 
and that rentals therefrom be deposited 
as misc. receipts, there is no authority 
for execution of lease of civilian housing 
area at overseas naval base to private 
interests at nominal annual rental— 
without any assurance of monetary pro- 
fit to Govt.—in consideration for lessee’s 
furnishing housing and related services 
to naval personnel with right to use 
gross receipts for operation and mainte- 
SE I  iiicsiisteniatianeeinens 

One agency occupying public building un- 
der control of another. See Departments 
and Establishments, services between, 
furnishing of space, utilities, efc., in 
public buildings. 

Rent—limitations—suspension during war 

or national emergency—certificate exten- 
sion to other than original occupying 
agency—where, under sec. 3, act of Aug. 
27, 1935, as amended, Com. of Public 
Buildings ehtered into lease of premises 
for housing of agency, and certificate of 
necessity waiving rental and alteration, 
etc., limitation provisions of sec. 322, 
Economy Act, was obtained, as authorized 
by act of Apr. 28, 1942, benefits of certificate 
may not be extended, upon reassignment 
of premises, to subsequently occupying 
agency for purpose of charging its appro- 
priation with amounts in excess of limita- 
tions prescribed by said sec. 322, reassign- 
ment being tantamount to new lease for 
alteration, etc., purposes 
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LEASES—Continued. 
Repairs and improvements: 









Good repair continuance clauses—paint- 
ing, plastering, ete.—painting of interior 
walls of leased premises for purpose of 
creating satisfactory lighting conditions 
need not be regarded as obligation of 
lessor under lease to maintain premises 
in good repair and tenantable condi- 
tion—there being no requirement in 
lease that lessor furnish special lighting 
facilities or improve lighting facilities on 
premises—and, therefore, cost of furnish- 
ing necessary paint properly may be 
considered as chargeable to Govt. ...._. 


Limitations: 


Permissive exceptions, in general—ex- 
cept where certificate of necessity ex- 
empting lease from alteration, etc., 
limitation provisions of sec. 322, Econ- 
omy Act, is obtained under act of Apr. 
28, 1942, or in cases of reassignment of 
space by Com. of Public Buildings 
pursuant to sec. 3, act of Aug. 27, 1935, 
as amended, or in cases where occupy- 
ing agency is authorized to enter into 
leases without regard to limitation 
requirements of Economy Act, any 
expenditure for repairs, alterations and 
improvements in excess of such limita- 
tion would not be permissible_._...._. 

Suspension during war or national 

emergency : 

Certificate extension to other than 
original occupying agency—where, 
under sec. 3, act of Aug. 27, 1935, as 
amended, Com. of Public Buildings 
entered into lease of premises for 
housing of agency, and certificate of 
necessity waiving rental and altera- 
tion, etc., limitation provisions of 
sec. 322, Economy Act, was obtained, 
as authorized by act of Apr. 28, 1942, 
benefits of certificate may not be 
extended, upon reassignment of 
premises, to subsequently occupying 
agency for purpose of charging its 
appropriation with amounts in ex- 
cess of limitations prescribed by said 
sec. 322, reassignment being tanta- 
mount to new lease for alteration, 


Expenditures in excess of restrictive 
certificate amount—where all allow- 
able funds for original improvements 
to leased premises under restrictive 
certificate of necessity issued pur- 
suant to act of Apr. 28, 1942, waiving 
alteration, improvement, etc., limi- 
tation of sec. 322, Economy Act, 
with respect to particular premises 
have been expended, expenditure of 
further sums for additional altera- 
tions and improvements is not au- 
thorized unless certificate be duly 
amended to provide for excess ex- 


Page | LEASES—Continued. 
Repairs and improvements—C ontinued. 
Restoration of premises: 
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Interagency transfer of liability—where 
Govt.’s liability to restore leased prem- 
ises or make lump-sum payment in 
lieu of restoration arose while premises 
were occupied’ by naval activities 
under leases obligating naval appropri- 
ations, fact that such premises progres- 
sively were made available to Veter. 
ans’ Adm. under Interagency agree- 
ment whereby Adm. would assume 
Navy’s restoration liability may not 
be regarded as effecting transfer of such 
liability to Adm.’s appropriations. ..- 


Payments in lieu of—interagency trans- 


fer of liability—where Govt.’s liability 
to restore leased premises or make 
lump-sum payment in lieu of restora- 
tion arose while premises were occu- 
pied by naval activities under leases 
obligating naval appropriations, fact 
that such premises progressively were 
made available to Veterans’ Adm. 
under interagency agreement whereby 
Adm. would assume Navy’s restora- 
tion liability may not be regarded as 
effecting transfer of such liability to 
Adm.’s appropriations._._............ 


LEAVES OF ABSENCE: 
Annual: 
Accrual: 
Fractional year computations—in ab- 


sence of controlling regulation to con- 
trary, permanent employee within 
purview of annual leave statute of 
Mar. 14, 1936, as amended, who has 
served for fractional part of calendar 
year may be regarded as having earned 
only that proportionate part of 26 days’ 
annual leave as total number of basic 
workdays during period of employee’s 
service bears to 260—number of basic 
workdays required in any one calendar 
year to earn full annual leave credit of 
26 days—disregarding leave earnings of 
less than 15 minutes.................. 


In general—annual leave being author- 


ized on calendar year basis, right to 
earn such leave accrues at beginning of 
calendar year and terminates at close 
of that year, so that service rendered 
outside particular calendar year may 
not be counted for purpose of accruing 
leave in that calendar year_........... 


Maximum limitation: 


Effect of termination of national 
emergency increased maximum: 
Applying 90-day maximum annual 
leave accumulation provisions of 
act of Dec. 17, 1942, as affected by 
termination thereof by sec. 3, act 
of July 25, 1947, thus restoring pre- 
viously existing 60-day limitation, 
maximum annual leave which may 
be credited at beginning of calendar 
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LEAVES OF ABSENCE—Continued. 
Annual—Continued. 
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Accrual—Continued. 
Maximum limitation—Continued. 
Effect of termination of national 
emergency increased maximum— 
Continued. 
year 1948 (subject to 90-day limi- 
tation) to employees who had 60 
or more days of leave credit as of 
July 24, 1947, is total leave ac- 
cumulated on Jan. 1, 1947, plus 
any accrual thereafter to July 24, 
1947, which had not been used to 
that date. 25 C. G. 341, ampli- 


Applying 90-day maximum annual 
leave accumulation provisions of 
act of Dec. 17, 1942, as terminated 
by sec. 3, act of July 25, 1947, 
maximum annual leave creditable 
at beginning of 1948 to employees 
who had 60 or more days leave 
when separated and reemployed 
under conditions requiring refund 
of so much of lump-sum leave pay- 
ment as equals unexpired portion 
of leave period, is balance remain- 
ing after charging 1947 leave 
credit with total number of days 
used or for which no lump-sum 
refund was required and accumu- 
lated leave credit as of Jan. 1, 1947, 
with any resulting excess. 27 
C. G. 120, amplified .............. 

Accumulated annual leave credit of 
employee as of July 24, 1947, last 
day upon which annual leave could 
be accumulated in excess of 60- 
day maximum reestablished by 
repealing provisions of act of July 
25, 1947, is his accumulated leave 
as of Dec. 31, 1946, plus leave 
earned and unused through July 
24, 1947; and any leave taken in 
excess of amount earned as of 
July 24, 1947, is for charging to 
balance of leave earned in 1947 
subsequent to July 24 before re- 
duction is required of leave ac- 
cumulation of Dec. 31, 1946. 27 
C. G. 120, amplified__............- 

Manner of collecting lump-sum re- 
fund as affecting—maximum an- 
nual leave creditable at beginning 
of 1948 pursuant to 90-day maximum 
leave accumulation provisions of 
act of Dec. 17, 1942, as affected by 
termination thereof by sec. 3, act of 

July 25, 1947, to employee who, in 

1947, was separated from service and 
reemployed under conditions re- 
quiring refund of so much of lump- 
sum leave payment as equals un- 
expired portion of leave period, is 
not affected by manner of collecting 
refund, such as by pay period in- 
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Maximum limitation—C ontinued. 
stallments, although recredit of 
leave represented by refund ad- 
ministratively may be denied until 
refund actually has been made_. _-_- 

Month-of-service requirement—‘‘when 

actually employed’ employees—em- 
ployee appointed on “when actually 
employed” basis for definite period 
of time who rendered service on every 
workday of his first month of service, 
but failed to work and receive com- 
pensation for last day of his service 
month because it was holiday on which 
no services were required. need not be 
regarded as having broken continuity 
of his month of service, “period in a 
pay status,” as defined by Civil Serv- 
ice Regulations, so as to preclude 
accrual of annual leave for such 
ent CRTs bso ececcns Atedsece 
Separation prior to end of calendar 
year—permanent employee who has 
served continuously from beginning 
of calendar year and is separated from 
service prior to end of that calendar 
year is not entitled to 26 days’ annual 
leave with pay in calendar year author- 
ized by annual leave statute of Mar. 14, 
1936, as amended, irrespective of 
method administratively adopted for 
purpose of crediting annual leave to his 
account. 27 C. G. 336, amplified ..... 
Service outside calendar year—annual 
leave being authorized on calendar 
year basis, right to earn such leave 
accrues at beginning of calendar year 
and terminates at close of that year, 
so that service rendered outside partic- 
ular calendar year may not be counted 
for purpose of accruing leave in that 
I i csccctiencntdbagsreseinc 


Basis for entitlement generally—since 


definition of “Permanent employees” 
in sec. 30.101 (b), Annual and Sick 
Leave Regs., is based on conditions and 
circumstances under which services are 
rendered, fact that experts or consultants 
are employed for “‘intermittent” services 
pursuant to sec. 15, administrative ex- 
pense statute of Aug. 2, 1946, would not 
be determinative of such employee's 
right to leave benefits, so that, depend- 
ing upon character of services rendered, 
employee may he entitled to leave as 
permanent employee or to no leave at all 
as “intermittent employee”’__......-- ; 


Charges against annual credit prior to 


actual accrual: 
Irrespective of method used by partic- 
ular agency for crediting annual leave 
(at beginning of year, on pay-period 
basis, ete.), personnel subject to annual 
leave act of Mar. 14, 1936, for full cal- 
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Annual—Continued. _ b 
Charges against annual credit, prior to 
actual accrual—-Continued. 


endar year 1947 should be permitted 
to charge all annual leave—not ex- 
ceeding 26 days—taken during such 
year against 26 days’ annual accrual 
granted by said act, rather than against 
accumulated leave credit as of end of 
preceding calendar year, whether 
taken before or after equivalent 
amount of leave had accrued, only ex- 
cess over 26 days to be charged against 
accumulated leave credit............ 
Charging of annual leave on bi-weekly 
pay period basis to correspond with 
crediting thereof under sec. 30.201. An- 
nual and Sick Leave Regs., may not, 
where last days of year are within pay 
period extending into subsequent 
year, result in leave taken in one 
calendar year being charged to leave 
earned in subsequent year...........-. 
Any annual leave taken in excess of 
amount earned as of July 24, 1947, is for 
charging to balance of leave earned 
in 1947 subsequent to July 24 before 
reduction is required of leave accumu- 
lation of Dec. 31, 1946. 27 C. G. 120, 


Compensation equivalent paymentse— 
lump-sum payments. See Leaves of Ab- 
sence, annual, lump-sum payments. 

Consultants and experts generally: 

Employees appointed for not in excess 
of 1 year—even though exact date of 
termination of services of consultants 
or experts given temporary appoint- 
ments (not in excess of 1 year) under 
sec. 15, administrative expense statute 
of Aug. 2, 1946, be not specifically 
stated, such employees are to be 
regarded as ‘‘Temporary employees”’ 
within purview of sec. 30.101 (ce), 
Annual and Sick Leave Regs., which 
defines ‘‘Temporary employees” as 
those appointed for definite periods 
of time not exceeding 1 year......... 

Tenure of appointment as determining 
character of position for leave pur- 
poses—since definition of ‘‘Permanent 
employees” in sec. 30.101 (b), Annual 
and Sick Leave Regs., is based on 
conditions and circumstances under 
which services are rendered, fact that 
experts or consultants are employed 
for “intermittent” services pursuant 
to sec. 15, administrative expense 
statute of Aug. 2, 1946, would not be 
determinative of such employee’s right 
to leave benefits, so that, depending 
upon character of services rendered, 
employee may be entitled to leave as 

permanent employee or to no leave 

at all as “intermittent employee” -... 
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Annual—Continued. 
Jury service periods—employees not en- 


titled to court leave—employee holding 
temporary appointment on ‘when 
actually employed” basis when called 
to serve as juror in State court not being 
“employee of the United States” within 
meaning of act of June 29, 1940, entitled 
to court leave of absence while serving 
as juror, may be granted annual leave 
for period during which he received fees 
a 


Lump-sum payments: 


Fiscal year appropriation chargeable —- 
appropriation chargeable with any 
additional payments to employee be- 
cause of substitution of sick leave for 
leave without pay portion of his re- 
duction in force period is appropri- 
ation that would have been charged 
with payment of salary for period cov- 
ered, but, on substitution of sick leave 
for annual leave portion of such period, 
annual leave remaining to credit of 
employee upon his separation from 
service resulting from such substitu- 
tion is for payment in lump sum and 
chargeable to appropriation available 
for payment of employee’s salary on 
date of separation from service........ 

Half-day included in leave period for 
which paid declared holiday before 
separation—employee separated from 
service prior to Dec. 24, 1947, half- 
holiday for Federal employees as de- 
clared by E. O. No. 9907, but after 
said order was filed on Dec. 3, 1947, 
with Div. of Federal Register, which 
filing, under 44 U. 8. C. 307, con- 
stituted notice of Executive order to 
all concerned, is entitled to lump- 
sum payment for accrued and ac- 
cumulated annual leave extending 
beyond half-holiday which includes 
payment for such one-half day with- 
out charge against accrued annual 
a a 

Payments on account of entering mil- 

itary, etc., service—effect of expira- 

tion of Selective Training and Service 

Act provisions, ete—act of Aug. 1, 

1941, as amended, respecting payment 

for annual leave of employees entering 

upon military duty, has not been 
affected by expiration of most of pro- 
visions of Selective Training and 

Service Act of 1940, as amended, or 

other factors, so that employee enter- 

ing upon military duty at present 
time may be peid lump sum for his 

annual leave pursuant to said 1941 

act, as amended, and in accordance 

with sec. 1, act of Dec. 21, 1944........ 
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Lump-sum leave payment authorized 
by secs. 1 and 3, act of Dec. 21, 1944, 
to be paid in amount equal to com- 
pensation that would have been 
received but for employee’s separa- 
tion from service or transfer to posi- 
tion under different leave system is 
for computation at rate which in- 
cludes compensation differential 
for overseas service only with respect 
to employees who are separated or 
transferred while entitled to such 
compensation differential and to 
which they would have continued 
to be entitled but for separation or 


in computing amount of lump-sum 
payment for leave authorized to be 
paid upon separation from service 
pursuant to act of Dee. 21, 1944, in 
amount equal to compensation em- 
ployee would have received had he 
remained in service until expiration 
of his current and acerned annual 

leave, there should be included 25 

percent specialty allowance payable 

in addition to basic pay under sec. 

8 (4), act of Jan. 3, 1946, to medical 

and surgical specialists of Veterans’ 

DR gnscnccenigeetinnetnniiliitein 

Within-grade salary advancement 
inclusion: 

Employee who, while on leave with- 
out pay granted in connection with 
his separation by reduction in 
force, completed prescribed wait- 
ing period for within-grade salary- 
advancement purposes within 
leave-without-pay period of 
twenty-two eight-hour days au- 
thorized to be credited as service 
for such purposes by sec. 25.231 (e), 
Federal Employees Pay Regs., is 
entitled to have his lump-sum 
leave payment computed at rate ot 
compensation which includes 
within-grade salary advancement, 
even though employee did not 


In ease of employee separated from 
service during July 1947 by reason 
of reduction in force—notification 
of which having been received dur- 
ing fiscal year 1947—lump-sum 
leave payment authorized by sec. 
108, Second Urgent Deficiency 
Appro. Act, 1947, to be charged 
against unobligated balance of 1947 
appropriation from which such 
employee was paid may be com- 


Within-grade salary advancement 
inclasion—Continued. 
puted at rate of compensation 
which includes within-grade salary 
advancement that employee be- 
came entitled to subsequent to 
June 30, 1947, but prior to his sepa- 


Refunds upon reemployment: 


Extent of refund, in general—under 
sec. 1, act of Dec. 21, 1944, when- 
ever lump sum is paid to employee 
for accumulated annual leave upon 
separation, and such employee there- 
after is reemployed under same 
leave system prior to expiration of 
period over which lump sum was 
computed, amount equal to compen- 
sation covering period between date 
of reemployment and expiration of 
leave period must be refunded to 
employing agency and amount of 
leave represented thereby credited 
to employee, regardless of amount 
of leave for which lump sum was 
paid, except to extent that leave 
eredit therefor would be prohibited __ 


Intervening temporary employment 
under different leave system— 
where permanent employce was sep- 
arated from service and thereafter re 
employed under same leave system 
prior to expiration of period over 
which lump-sum payment for leave 
had been computed pursuant to act 
of Dec. 21, 1944, refund is required of 
compensation covering unexpired 
portion of such period—for deposit 
as “Miscellaneous Receipts”—even 
though employee had intervening 
temporary employment under differ- 
ent leave system 

Manner of collecting as affecting max- 
imum leave accrual—maximum 
annual leave creditable at begin- 
ning of 1948 pursuant te 90-day 
maximum leave accumulation pro- 
visions of act of Dec. 17, 1942, as 
affected by termination thereof by 
sec. 3, act of July 25, 1947, to em- 
ployee who, in 1947, was separated 
from service and reemployed under 
conditions requiring refund of so 
much of lump-sum leave payment as 
equals unexpired portion of leave 
period, is not affected by manner of 
collecting refund, such as by pay pe- 
fod installments, although recredit 
of leave represented by refund ad- 
ministratively may be denied until 
refund¥actually has been made-._- 
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LEAVES OF ABSENCE—Continued. 
Annua!l—Continued. 
Lump-sum payments—Continued. 
Transfer, appointment or reappointment 


INDEX DIGEST 


from permanent to temporary position : 
Appointment tenure change in same 
position—employee whose appoint- 
ment is changed from permanent to 
temporary, or vice versa—notwith- 
standing that appointment is made 
to same position—is entitled under 
act of Dec. 21, 1944, to lump-sum 
payment, as for transfer between 
different leave systems (26 C. G. 
259), for accrued and unused annual 
leave to his credit at time tenure of 
his appointment is changed____.__-- 
During involuntary furlough due to 
reduction in foree—employee who, 
during period of involuntary fur- 
lough from permanent position due 
to reduction in force, accepts tem- 
porary position in another agency is 
not to be regarded as entitled to 
lump-sum payment for annual leave 
accrued in his permanent position— 
there being no effective separation 
therefrom—and, upon later appoint- 
ment to permanent position under 
same leave system, such employee 
may have his accrued annual leave 
transferred to new position. 26 
C, G. 259, dist:nguished__........_. 
Mandatory payment requirement— 
provisions of act of Dec. 21, 1944, 
respecting lump-sum payments for 
leave upon transfer between posi- 
tions under different leave systems 
are mandatory, so that where em- 
ployee transfers from permanent to 
temporary position, considered as 
transfer between different leave 
systems (26 C. G. 259), lump-sum 
payment for leave must be made; 
and same is true in case of transfer 
from temporary to permanent 


Transfer, appointment or reappoint- 


ment from temporary to permanent 
position: 

Appointment tenure change in same 
position—employee whose appoint- 
ment is changed from permanent to 
temporary, or vice versa—notwith- 
standing that appointment is made 
to same position—is entitled under 
act of Dec. 21, 1944, to lump-sum 
payment, as for transfer between 
different leave systems (26 C. G. 
259), for accrued and unused annual 
leave to his credit at time tenure of 
his appointment is changed__-__-__- 

Mandatory payment requirement— 
provisions of act of Dec. 21, 1944, 
respecting lump-sum payments for 
leave upon transfer between posi- 

tions under different leave systems 
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Lump-sum payments—Continued. 
Transfer appointment or reappoint- 
ment from temporary to permanent 
position—C ontinued. 
are mandatory, so that where em- 
ployee transfers from permanent to 
temporary position, considered as 
transfer between different leave sys- 
tems (26 C. G. 259), lump-sum pay- 
ment for leave must be made; and 
same is true in case of transfer from 
temporary to permanent position _- 
Transfer or reemployment from post- 
master position to departmental serv- 
ice—leave accrued in classified service 
and retained on appointment to post- 
master position—under act of June 8, 
1940, authorizing retention of accrued 
annual leave to credit of classified civil- 
service employee when appointed to 
position of postmaster, such leave be- 
comes merged with leave earned by 
employee in office of postmaster under 
sec. 6, Postal Service pay statute of 
July 6, 1945, and upon employee’s sub- 
sequent transfer or reempjoyment in 
departmental service, lump-sum pay- 
ment for aggregate of all such earned 
leave, irrespective of its origin, may be 
made pursuant to provisions of sec. 3, 
act of Dec. 21, 1944, authorizing lump- 
sum payments for accrued annual 
leave upon transfer to different leave 
Transfer or separation and reappoint- 
ment to positions under same leave 
system—temporary to temporary posi- 
tions—where employee transfers from 
one temporary position to another 
(both being under same leave system) 
under conditions for which leave regu- 
lations make no provision for transfer 
of accrued annual leave and there 
would result forefiture of leave, em- 
ployee may be regarded as “separated 
from the service” within meaning of 
lump-sum leave payment statute of 
Dee. 21, 1944, even though there be no 
actual break in service, so that lump- 
sum payment may be made for leave- 
Method of crediting as affecting rights, in 
general—provisions of sec. 30.201, An- 
nual and Sick Leave Regs., respecting 
manner of crediting permanent em- 
Ployees with annual leave on bi-weekly 
pay period basis may not enlarge or 
diminish right of eligible employee to 
twenty-six days’ annual leave with pay 
each calendar year granted by sec. 1, 
annual leave act of Mar. 14, 1936, as 
amended; nor may said sec. 30.201 be 
viewed as controlling in determining 
amount of annual leave to which em- 
ployee is entitled at given date during 
calendar year. 27 C. G. 120, amplified__ 
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Part time or intermittent employees: Rate of compensation payable—Con. 


Tenure of appointment as determining 
character of position for leave pur- 
poses—since definition of ‘Permanent 
employees” in sec. 30.101(b), Annual 
and Sick Leave Regs., is based on 
conditions and circumstances under 
which services are rendered, fact that 
experts or consultants are employed for 
“intermittent” services pursuant to 
sec. 15, administrative expense statute 
of Aug. 2, 1946, would not be deter- 
minative of such employee's right to 
leave benefits, so that, depending upon 
character of service rendered, employ- 
ee may be entitled to leave as perma- 
nent employee or to no leave at all as 
“intermittent employee” 

Tenure of appointment as determining 
“permanent” or “intermittent” char- 
acter of position for leave purposes— 
since definition of “Permanent em- 
ployees” in sec. 30.101 (b), Annual and 
Sick Leave Regs., is based on condi- 
tions and circumstances under which 
services are rendered, fact that experts 
or consultants are employed for ‘“‘in- 
termittent”’ services pursuant to sec. 
15, administrative expense statute of 
Aug. 2, 1946, would not be determina- 
tive of such employee’s right to leave 
benefits, so that, depending upon 
character of services rendered, em- 
ployee may be entitled to leave as per- 
manent employee or to no leave at all 
as “intermittent employee” 

Postal Service—lump-sum payments. 
See, generally, Leaves of Absence, annual, 
lump-sum payments. 

Prorating, in general—in absence of con- 
trolling regulation to contrary, perma- 
nent employee within purview of annual 
leave statute of Mar. 14, 1936, as amend- 
ed, who has served for fractional part of 
calendar year may be regarded as having 
earned only that proportionate part of 
26 days’ annual leave as total number 
of basic workdays during period of em- 
ployee’s service bears to 260—number of 
basic workdays required in any one 
calendar year to earn full annual leave 
credit of 26 days—disregarding leave 
earnings of less than 15 minutes 

Rate of compensation payable: 

Inclusion of specialty allowance of 
Veterans’ Adm. medical personnel— 
25 percent specialty allowance author- 
ized by sec. 8 (d), act of Jan. 3, 1946, to 
be paid to medical and surgical special- 
ists of Veterans’ Adm. in addition to 
basic pay is payable as part of regular 
compensation of such employees while 
on authorized annual leave 


796802—48—_55 


Lump-sum payments. See Leaves of 
Absence, annual, lump-sum payments, 
rate at which payable. 

Piece-work employees—Navy Dept. 
employees regularly paid on piece 
work basis may be compensated for 
annual leave at their guaranteed rate, 
or at average hourly rate of pay de- 
termined by dividing total production 
earnings of particular employee, ex- 
clusive of any overtime compensation, 
for 20 full days of operation by 160 
hours (number of hours regularly 
worked during 20-day period), which- 
ever of two rates is higher. 26 C. G. 


Salary and leave computations: 


Administrative adjustment of work- 
week to include holiday—annual or 
sick leave may not be charged against 
employee, whether employed on per 
diem basis subject to 40-hour week 
statute of Mar. 28, 1934, or on per 
annum classified basis, for absence on 
holiday on which he would otherwise 
be required to work by reason of ad- 
ministrative adjustment of his basic 
40-hour workweek which relieved him 
from working on one day and required 
that equivalent time be worked on 
holiday; but it is wichin adminis- 
trative discretion, as in nature of 
disciplinary measure, to deduct one 
day’s pay for absence on holiday if 
circumstances surrounding absence 
justify such action 


In general—annua! or sick leave may 


not be charged against employee, 
whether employed on per diem basis 
subject to 40-hour week statute of 
Mar. 28, 1934, or on per annum clas- 
sified basis, for absence on holiday 
on which he would otherwise be re- 
quired to work by reason of adminis- 
trative adjustment of his basic 40-hour 
workweek which relieved him from 
working on one day and required that 
equivalent time be worked on holiday; 
but it is within administrative dis- 
cretion, as in nature of disciplinary 
measure, to deduct one day’s pay for 
absence on holiday if circumstances 
surrounding absence justify such 


Wage board, etc., employees, in gen- 
eral—annual or sick leave may not 
be charged against employee, whether 
employed on per diem basis subject 
to 40-hour week statute of Mar. 28, 
1934, or on per annum classified basis, 
for absence on holiday on which he 
would otherwise be required to work 
by reason of administrative adjust- 
ment of his basic 40-hour workweek 





838 INDEX DIGEST 


LEAVES OF ABSENCE—Continued. Page | LEAVES OF ABSENCE—Continued. Page 
Annual—Continued. Annual—Continued. 


Salary and leave computations—Con. 


which relieved him from working on 
one day and required that equivalent 
time be worked on holiday; but ft is 
within administrative discretion, as 
in nature of disciplinary measure, to 
deduct one day’s pay for absence on 
holiday if cireumstances surrounding 
absence justify such action 


Separation frem service: 


Lump-sum payments. See Leaves of Ab- 
sence, annual, lump-sum payments. 
Prior to end of calendar year: 

As affecting right to 26 days’ credit— 
permanent employee who has served 
continuously from beginning of 
calendar year and is separted from 
service prior to end of that calendar 
year fs not entitled to 26 days’ an- 
nual leave with pay in calendar year 
authorized by annual leave statute of 
Mar. 14, 1936, as amended, irrespec- 
tive of method administratively 
adopted for purpose of crediting 
annual leave to his account. 27 C. 


In absence of controlling regulation 
to contrary, permanent employee 
within purview of annual leave 
statute of Mar. 14, 1936, as amended, 
who has served for fractional part 
of calendar year may be regarded as 
having earned only that proportion- 
ate part of 26 days’ annual leave as 
total number of basic workdays dur- 
ing period of employee’s service 
bears to 260—number of basic work- 
days required in any one calendar 
year to earn full annual leave credit 
of 26 days—disregarding leave earn- 
ings of less than 15 minutes 


Substitution for leave without pay—en- 


listed Reserve Corps members on mili- 
tary duty prior to July 1, 1947—employee 
members of Enlisted Reserve Corps who 
were previously granted leave without 
pay for entire period of their military 
training which commenced immediately 
prior to July 1, 1947—date of act granting 
members of such Corps military leave 
without loss of pay and annual leave 
with pay for additional military duty, 
without regard to dus! compensation 
laws—may be regarded as having been 
constructively restored to pay status 
effective July 1, 1947, by substituting 
annual or military leave, or combina- 
tion of both, for leave without pay pre- 


Substitution for military leave—excess 


military leave—employee receiving civil- 
ian compensation exceeding $2,000 p. a. 
who, prior to act of July 1, 1947, per- 
mitting concurrent receipt of civilian 


compensation and pay and allowances 
as member of Officers’ Reserve Corps, 
was granted military leave in excess of 
15 calendar days allowed by act of May 
12, 1917, may have excess leave converted 
to annual leave and retain his civilian 
compensation, provided military pay 
and allowances were not received for 
such days; but, if pay and allowances 
were received, dual compensation re- 
strictions would preclude payment of 
civilian compensation therefor, and 
would require that such days be con- 
verted to leave without pay 


Substitation of court leave. See Leaves 


of Absence, court, substitution for annual 
leave. 


‘Temporary employees: 


Status ef consultants or experts ap- 
pointed for not in excess of 1 year— 
even though exact date of termination 
of services of consultants or experts 
given temporary appointments (not 
in excess of 1 year) under sec. 15, ad- 
ministrative expense statute of Aug. 2, 
1946, be not specifically stated, such 
employees are to be regarded as ‘“Tem- 
porary employees’’ within purview of 
sec. 30.101(c), Annual and Sick Leave 
Regs., which defines ‘Temporary 
employees” as those appointed for 
definite periods of time not exceeding 


“When actually employed” employees. 
See Leaves of Absence, annual, ‘‘When 
actually empioyed”’ employees. 


Tenure of appointment as determining 


“permanent” or “‘temporary” character 
of position for leave purposes—perma- 
nent or temporary character of position 
for leave purposes under annual and 
sick leave acts of Mar. 14, 1936, is deter- 
mined by terms of appointment of occu- 
pant of such position (22 C. G. 429), so 
that while position may be “permanent” 
or “temporary” for budgetary purposes, 
yet, if terms of appointment are such as 
to bring occupant of position within 
definition of “‘Temporary employees” 
or “‘Permanent employees” as contained 
in leave regulations, position is temp- 
orary or permanent, as case may be, for 


tions—employee who, during period of 
involuntary furlough from permanent 
position due to reduction in force, accepts 
temporary position in another agency 
is not to be regarded as entitled to lump- 
sum payment for annual leave accrued 
in his permanent position—there being 
no effective separation therefrom—and, 
upon later appointment to permanent 
position under same leave system, such 
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employee may have his accrued annual 
leave transferred to new position. 26 


“When actually employed” employees— 
month-of-service requirement for leave 
accrual—employee appointed on ‘‘when 
actually employed’”’ basis for definite 
period of time who rendered service on 
every workday of his first month of 
service, but failed to work and receive 
compensation for last day of his service 
month because it was holiday on which 
no services were required, need not be 
regarded as having broken continuity of 
his month of service, “period in a pay 
Status,” as defined by Civil Service 
Regulations, so as to preclude accrual of 
annual leave for such month of service.. 


Court: 


Employees entitled to but not granted 
exemption from jury service—employee 
who comes within provisions of sec. 1671, 
R. 8., exempting artificers and workers 
employed in armories and arsenals of 
U. 8. from service as jurors in any court 
should fail to advise court of his exemp- 
tion right, or court should fail or refuse to 
excuse employee from jury service, em- 
ployee would be entitled under act of 
June 29, 1940, to compensation of his 
usual employment 

Employment of substitutes for post- 
masters on court leave—under act of 
July 22, 1947, making appropriation item 
“Compensation to postmasters” avail- 
able for compensation of persons acting 
in lieu of postmasters at fourth-class 
offices during their absence on sick or 
annual leave, or leave without pay, ex- 
pense of employing person to act in lieu 
of fourth-class postmaster while he is 
absent on court leave may not be paid 
from said appropriation item which, by 
itself, authorizes payment only to re- 
placements who serve until acting post- 
master fs designated to fill vacancy in 


Jury service. Seo Leaves of Absence, court. 
Substitution for annual leave: 

Where employee is in annual leave status 
when summoned for jury duty in 
State or U. 8. court, court leave should 
be substituted for annual leave for 
period of such duty. 

During period of advance notice of sep- 
aration from service—employee who, 
while on annual leave granted incident 
to separation by reduction in force, is 
summoned as witness or as juror is enti- 
tled to have otherwise proper court 
leave substituted for such annual 
leave. 27 C. G. 245, amplified 


Substitution for leave without pay—where 
employee is in leave without pay status 
when summoned for jury duty in State 
or U. 8. court, court ‘eave is not available 
to him—such leave being available only 
to employees who otherwise would be in 
duty status or authorized leave with pay 


Temporary indefinite employees—person 
appointed under Civil Service Regs. as 
temporary indefinite employee for not 
to exceed 30 days after receipt of certifi- 
cate of eligibles, who may continue to 
serve for periods extending beyond usual 
temporary employment of six months or 
less, may be granted court leave of ab- 
sence with pay under provisions of sec. 
30.204, Annual and Sick Leave Regs.-... 

Witness service periods generally—em- 
ployee called as court witness to testify 
in his official capacity, whether in behalf 
of Govt. or private party, or whether 
appearance in court is due to issuance of 
subpoena or other form of order or re- 
quest, is to be considered as in official 
duty status as distinguished from leave 
status, “‘court” or otherwise; however, 
where appearance in court is other than 
in behalf of Govt. or Dist. of Col. and in 
other than his official capacity, his 
absence from regular duty must be 
charged as either annual leave or leave 
without pay 


Furlough—without pay. See Leaves of Ab- 


sence, without pay. 


Military: 


Compensation payable during—inclusion 
of overtime compensation—civilian em- 
ployee regularly scheduled to work six 
8-hour days per week is entitled under 
act of May 12, 1917, as amended, grant- 
ing to members of Officers’ Reserve 
Corps military leave of absence without 
loss of pay, to receive otherwise proper 
overtime compensation for sixth day of 
week on which he was absent on mili- 
tary leave as member of Officers’ Re- 


Concurrent civilian and military pay. See 
Compensation, double, civilian employees 
on military duly, leave payments. 

Days defined—15-days’ military leave 
gtanted to employee members of reserve 
components of armed forces and Na- 
tional Guard while engaged in military 
training by act of May 12, 1917, as 
amended, and sec. 80 of National De- 
fense Act, as amended, has reference to 
calendar days rather than to workdays; 
however, non-workdays need not be 
charged to military leave where they are 
not wholly within period of absence on 
military leave, that is, unless absence 
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extends for period including time both 
before and after non-workdays 

Employment of substitutes for postmas- 
ters on military leave—under act of July 
22, 1947, making appropriation item 
“Compensation to postmasters” avail- 
able for compensation of persons acting 
in lieu of postmasters at fourth-class 
offices during their absence on sick or 
annual leave, or leave without pay, ex- 
pense of employing person to act in lieu 
of fourth-class postmaster while he is 
absent on military leave may not be 
paid from said appropriation item 
which, by itself, authorizes payment 
only to replacements who serve until 
acting postmaster is designated to fill 
vacancy in office 

Enlisted Reserve Corps members—active 
duty in excess of 15 days—civilian em- 
ployee members of Officers’ Reserve 
Corps or Enlisted Reserve Corps, who 
are granted annual leave upon expiration 
of 15 days’ military leave authorized by 
act of May 12, 1917, as amended by act 
of July 1, 1947, for purpose of performing 
further military duty, are entitled, in 
view of sec. 1 (b) of 1947 act, amending 
1917 act, to receive compensation of 
their civilian positions for period of such 
annual leave in addition to pay and 
allowances authorized for military duty, 
without regard to dual compensation 


Excess—substitution of other type leave. 
See Leaves of Absence, annual, substitu- 
tion for miliary leave; Leaves of Absence, 
without pay, substitution for ‘military 
leave. 

Manner of taking—in general—military 
leave of absence with pay authorized by 
act of May 12, 1917, as amended by act 
of July 1, 1947, may be taken intermit- 
tently, day at time, or as otherwise 
directed under orders issued by com- 
petent military authority 

National Guard members—amount allow- 
able—15-day limit prescribed by sec. 2 of 
act of July 1, 1947, amending section 80 
of National Defense Act of 1916, upon 
amount of military leave with pay which 
may be granted to civilian employees 
who are also members of National 
Guard, has no application to employee- 
members of National Guard of D. C. 
who are entitled under the act of Mar. 1, 
1889, to military leave with pay, without 
time limitation, when ordered by the 
Commanding General to active duty in 
connection with parades or encamp- 


duty in excess of 15 days—civilian em- 
ployee members of Officers’ Reserve 
Corps or Enlisted Reserve Corps, who 
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are granted annual leave upon expiration 
of 15 days’ military leave authorized by 
act of May 12, 1917, as amended by act 
of July 1, 1947, for purpose of performing 
further military duty, are entitled, in 
view of sec. 1 (b) of 1947 act, amending 
1917 act, to receive compensation of their 
civilian positions for period of such 
annual leave in addition to pay and 
allowances authorized for military duty, 
without regard to dual compensation 


Pay equivalent payments—leave accrued 
but unused prior to death—accepta- 
bility of affidavits in lieu of standard 
certificate of death—affidavits sub- 
mitted in lieu of standard certificate of 
death indicating that former enlisted 
man was last seen alive in area demol- 
ished by explosion which occurred in 
Texas City, Tex., on Apr. 16, 1947, and 
that his body has not been recovered 
and he has not been seen nor heard 
from since that date, together with pub- 
licized reports of disaster, are sufficient 
to justify inference or presumption that 
man died in such disaster so as to war- 
rant settlement with his survivors for 
unused military leave to his credit at 
time of discharge in manner prescribed 
by Armed Forces Leave Act of 1946... 

Postal Service employees generally—sub- 
stitute employees—ciassified substitute 
employees of Postal Service, who pre- 
viously were not entitled to military 
leave of absence with pay, are not now 
entitled to such leave of absence by 
virtue of provision in sec. 4 of act of 
July 1, 1947, including temporary in- 
definite employees in class of employees 
entitled to military leave with pay--.-- 

Substitution for annual leave—employees 
on annual leave granted prior to reduc- 
tion in force—employee who is ordered 
to report for military training duty 
while on annual leave granted as part 
of his 30-day advance notice period prior 
to separation by reduction in force is 
entitled, as matter of right, to have mili- 
tary leave authorized by act of May 12, 
1917, as amended by act of July 1, 1947, 
substituted for such annual leave up to 
date previously fixed as separation date, 
and any resulting annual leave to em- 
ployee’s credit on date of separation is 
required to be paid in lump sum, Com- 
pare 17 C, G. 174; 19 id. 716 

Substitution for leave without pay— 
Enlisted Reserve Corps members on 
military duty prior to July 1, 1947— 
employee members of Enlisted Reserve 
Corps who were previously granted 
leave without pay for entire period of 
their military training which com- 
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menced immediately prior to July 1, 
1947—date of act granting members of 
such Corps military leave without loss 
of pay and annual leave with pay for 
additional military duty, without re- 
gard to dual compensation laws—may 
be regarded as having been construc- 
tively restored to pay status effective 
July 1, 1947, by substituting annual or 
military leave, or combination of both, 
for leave without pay previously granted 

Sick: 

Basis for entitlement generally—since 
definition of “‘Permanent employees” 
in sec. 30.101 (b), Annual and Sick 
Leave Regs., is based on conditions 
and circumstances under which services 
are rendered, fact that experts or con- 
sultants are employed for “intermit- 
tent”’ services pursuant to sec. 15, ad- 
ministrative expense statute of Aug. 2, 
1946, would not be determinative of such 
employee’s right to leave benefits, so 
that, depending upon character of 
services rendered, employee may be 
entitled to leave as permanent employee 
or to no leave at all as “intermittent 


Consultants and experts generally: 

Employees appointed for not in excess of 
1 year—even though exact date of 
termination of services of consultants 
or experts given temporary appoint- 
ments (not in excess of 1 year) under 
sec. 15, administrative expense statute 
of Aug. 2, 1946, be not specifically 
stated, such employees are to be re- 
garded as “Temporary employees” 
within purview of sec. 30.101 (c), An- 
nual and Sick Leave Regs., which 
defines “Temporary employees” as 
those appointed for definite periods 
of time not exceeding 1 year 

Tenure of appointment as determining 
character of position for leave pur- 
poses—since definition of ‘‘ Permanent 
employees” in sec. 30.101 (b), Annual 
and Sick Leave Regs., is based on 
conditions and circumstances under 
which services are rendered, fact that 
experts or consultants are employed 
for “intermittent” services pursuant 
to sec. 15, administrative expense 
statute of Aug. 2, 1946, would not be 
determinative of such employee’s 
right to leave benefits, so that, de- 
pending upon character of services 
rendered, employee may be entitled 
to leave as permanent employee or to 
no leave at all as “intermittent em- 


notwithstanding that, at time of receipt 
of notice of separation because of reduc- 
tion in force, employee was on sick leave 


Sick—Continued. 


and that his illness continued for several 
weeks thereafter, it was within admin- 
istrative discretion to refuse further 
granting of sick leave and place employee 
in annual leave status; furthermore, em- 
Ployee having been finally separated, it 
would not now be proper to substitute 
sick leave for leave without pay granted 
prior to termination of employment-_-_-- 


Part time or intermittent employees: 


Tenure of appointment as determining 
character of position for leave pur- 
poses.—since definition of ‘Permanent 
employees” in sec. 30.101 (b), Annual 
and Sick Leave Regs., is based on con- 
ditions and circumstances under which 
services are rendered, fact that experts 
or consultants are employed for ‘‘inter- 
mittent” services pursuant to sec. 15, 
administrative expense statute of Aug. 
2, 1946, would not be determinative of 
such employee’s right to leave benefits, 
so that, depending upon character of 
services rendered, employee may be 
entitled to leave as permanent em- 
ployee or to no leave at all as “‘inter- 
mittent employee”’ 

Tenure of appointment as determining 
“permanent” or “intermittent” char- 
acter of position for leave purposes— 
since definition of “Permanent em- 
Ployees”’ in sec. 30.101 (b), Annual and 
Sick Leave Regs., is based on condi- 
tions and circumstances under which 
services are rendered, fact that experts 
or consultants are employed for “‘in- 
termittent” services pursuant to sec. 
15, administrative expense statute of 
Aug. 2, 1946, would not be determina- 
tive of such employee’s right to leave 
benefits, so that, depending upon char- 
acter of services rendered, employee 
may be entitled to leave as permanent 
employee or to no leave at all as “‘in- 
termittent employee’”’ 


Rate of compensation payable—piece- work 


employees—Navy Dept. employees 
regularly paid on piece work basis may 
be compensated for sick leave at their 
guaranteed rate, or at average hourly 
rate of pay determined by dividing total 
production earnings of particular em- 
ployee, exclusive of any overtime com- 
pensation, for 20 full days of operation by 
160 hours (number of hours regularly 
worked during 20-day period), which- 
ever of two rates is higher. 26 C. G. 234, 


Recredit of prior accrued leave—retro- 


active application of regulations— 
amendment to sec. 30.408, Annual and 
Sick Leave Regs.—effective Mar. 21, 
1947—providing for recredit of sick leave 
to employee appointed or reappointed 
within one year after notice of proposed 
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separation by reduction in force, rather 
than within 90 days from separation as 
was previously provided, may not be 
given retroactive effect so as to permit 
recrediting of sick leave after effective 
date of said amendment in case of former 
employee who was reemployed prior to 
effective date of amendment after more 
than 90 days from separation but within 
one year from notification of proposed 
separation by reduction in force......... 
Separation from service: 
Extension of reduction in force period 
for purpose of granting: 

Non-duty status with pay portion of 
one-year reduction in force period 
administratively may be extended 
to grant sick leave for such period as 
may be necessary to maximum 
extent of creditable sick leave in case 
of employee who becomes ill while in 
such non-duty with pay status; 
however, before salary payment in 
such case would be proper, properly 
supported application for sick leave 

























































































30-day active-duty portion of one-year 
reduction in force period adminis- 
tratively may be extended to grant 
sick leave for such period as may be 
necessary to maximum extent of 
creditable sick leave in case of 
employees who are on sick leave 
when reached for reduction in force, 
or who become ill or injured before 
expiration of 30-day period; however, 
before salary payments in such cases 
would be proper, properly supported 
applications for sick leave would 






























































Extension of separation date for purpose 
of granting—under current Annual 
and Sick Leave Regs., effective July 1, 
1946, sick leave may be substituted for 
annual leave in case of employee who 
became ill while in non-duty status 
with pay portion of his reduction in 
force period, and date of separation 
may be extended, if necessary, for pur- 
pose of granting all accrued sick leave; 
however, where separation from serv- 
ice has been effected, retroactive grant- 
ing of sick leave may not extend be- 
yond effective date of separation_...___ 

Substitution for annual leave: 

Application filing as prerequisite—30-day 
active-duty portion of one-year reduc- 
tion in force period administratively 
may be extended to grant sick leave 
for such period as may be necessary to 
maximum extent of creditable sick 
leave in case of employees who are on 
sick leave when reached for reduction 
in force, or who become ill or injured 

before expiration of 30-day period; 
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Sick—Continued. 
Substitution for annual leave—Con. 


however, before salary payments in 
such cases would be proper, properly 
supported applications for sick leave 
would have to be filed. See 22 C. G. 
GBs of, BOGE, WiBcescncccccqemnssedcuce 


Injury, illness, ete., during period of 


advance notice of separation from 
service: 

Under existing Annual and Sick 
Leave Regs., sick leave may be sub- 
stituted for annual leave without re- 
turn to duty in case of employee 
who, while in neu-duty status with 
pay portion of ais one-year reduction 
in force period, becomes ill and re- 
mains il] for at least five workdays. 


Rule stated in decision of Oct. 22, 1947, 
27 C. G. 227, that sick leave may be 
substituted for annual leave without 
return to duty in case of employee 
who becomes ill while in non-duty 
status with pay portion of his re- 
duction in force period, being based 
on amendment to Annual and Sick 
Leave Regs., constitutes original 
construction of leave regulations as 
amended and is to be regarded as 
effective from date of issuance of 
amendment, namely, July 1, 1946_._. 


Under current Annual and Sick Leave 


Regs., effective July 1, 1946, sick 
leave may be substituted for annual 
leave in case of employee who became 
ill while in non-duty status with pay 
portion of his reduction in force 
period, and date of separation may 
be extended, if necessary, for purpose 
of granting all accrued sick leave; 
however, where separation from 
service has been effected, retroactive 
granting of sick leave may not ex- 
tend beyond effective date of sepe- 


Substitution for leave without pay: 
After separation from service—notwith- 
standing that, at time of receipt of 


notice of separation because of reduc- 


tion in force, employee was on sick 
leave and that his {llness continued for 
several weeks thereafter, it was within 
administrative discretion to refuse 
further granting of sick leave and place 
employee in annual leave status; 
furthermore, employee having been 
finally separated, it would not now be 
proper to substitute sick leave for 


leave with out pay granted prior to 


termination of employment.........-. 
During period of advance notice of 


separation from service: 
Furlough or leave without pay portion 
of employee’s one-year reduction in 
force period administratively may 
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Substitution fer leave without pay— 
Continued. 

During period of advance notice of 
separation from service—C ontinued. 

not be terminated beeause of illness 

extending into such nen-pay period 

for purpose of placing employee in 

sick leave with pay status; however, 

if there is administrative need for 

employee's services and date is set 

for his recall to duty, employee may 

be regarded as constructively having 

returned to duty, be placed in pay 

status and be granted sick leave with 

pay im aceordance with applicable 


appropriation chargeable with any 
additional payments to employee 
beeause of substitution of sick leave 
without pay portion of his reduction 

in force period is appropriation that 
would have been charged with 
payment of salary for period covered, 
but, on substitution of sick leave for 
annual leave portion of such period, 
annual leave remaining to credit of 
employee upon his separation from 
service resulting from such substitu- 
tion is for payment in lump sum and 
chargeable to appropriation avail- 
able for payment of employee’s sal- 
ary on date of separation from service. 
Temporary employees—status eof con- 
sultants or experts appointed for not in 
excess of | year—even though exact date 
of termination of services of consultants 
or experts given temporary appoint- 
ments (not in excess of 1 year) under 
see, 15, administrative expense statute of 
Aug. 2, 1946, be not specifically stated, 
such employees are to be regarded as 
“Temporary employees” within pur- 
view of sec. 30.101(c), Annual and Sick 
Leave Regs., which defines *“Temporary 
employees”’ as those appointed for defin- 
ite pesiods of time not exceeding 1 year. 
Tenure of appointment as determining 
“permanent” er “temporary” character 
ef position for leave purposes—perma- 
nent er temporary character of position 
for leave purposes under annual and sick 
leave acts of Mar. 14, 1936, is determined 
by terms of appointment of occupant of 
such position (22 C. G. 429), so that 
while position may be ‘“‘permanent’’ or 
“temporary” for budgetary purposes, 
yet, if terms of appointment are such as 
to bring oceupent of position within 
definition of ‘“Temporary employees’ or 
‘Permanent employees’ as contained in 
leave regulations, position is temporary 
or permanent, as case may be, for leave 


Transfers: 

Between different leave systems—author- 
ity vested in Administrator of Vet- 
erans’ Aflairs by sec. 7(b), act of Jan. 3, 
1946, to prescribe by regulation leaves 
of absence of doctors, dentists, and 
nurses of Dept. of Medicine and Surg- 
ery, may not be regarded as authoriz- 
ing promulgation of regulation to pro- 
vide for transfer of previously lost sick 
leave credits of such personnel whicb 
had been accumulated in their former 
positions under diflerent leave systems 
prior to their appointment to Dept ---- 

Permanent to temporary positions— 
during involuntary furlough due to 
reduction in foree—under sec. 30.408, 
Annual and Sick Leave Regs., pro- 
viding for certification of acerued sick 
leave to employing agency when em- 
ployee transfers between positions 
within purview of leave acts of Mar. 
14, 1936, without break in service, ac- 
crued sick leave of employee appointed 
to temporary position while on in- 
voluntary furlough due to reduction in 
force from permanent position in an- 
other agency is for transfer to his 
successive positions subject to those 
acts for credit or charge, no distinction 
being made in Regs., between perma- 
nent and temporary positions insofar 
as transfer of sick leave is concerned. -- 

Temporary to permanent positions— 
under sec. 30.408, Annual and Sick 
Leave Regs., providing for certification 
of accrued sick leave to employing 
agency when employee transfers 
between positions within purview of 
leave acts of Mar. 14, 1936, without 
break in service, accrued sick leave of 
employee appointed to temporary 
position while on involuntary furlough 
due to reduction in force from per- 
manent position in another agency 
is for transfer to his successive posi- 
tions subject to those acts for credit 
or charge, no distinction being made 
in Regs. between permanent and 
temporary positions insofar as transfer 
of sick leave is concerned. 


Traveling expenses. See Traveling Ex- 


penses, leaves of absence. 


Without pay: 


Autherity te place employees in furlough 
status during military duty—in general— 
it is within administrative diseretion, 
in case of employees entering upon 
military duty at present time, either 
to place employee on furlough or leave 
without pay while in military service or 
to separate him from rolls; amd regard- 
less of whieh action is taken, amy reem- 
ployment, etc., rights employee may 
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have will be for determination in ac- 
cordance with such laws and applicable 
regulations as may be in effect at time 
employee is released from active military 
Postal Service—postmasters—entitlement 
to allowance for rent and building 
services during—15 percent allowance 
for quarters, fuel, light, and equipment 
authorized under the act of May 24, 
1928, for postmasters of fourth-class of- 
fices may be paid for periods postmasters 
continue to furnish such facilities while 
on leave without pay and during which 
periods person acting in lieu of post- 
master is compensated by Govt. pur- 
suant to act of July 22, 1947. 7 C. G. 
Substitution for military leave—excess 
military leave—employee receiving ci- 
vilian compensation exceeding $2,000 
p. a. who, prior to act of July 1, 1947, 
permitting concurrent receipt of civilian 
compensation and pay and allowances 
as member of Officers’ Reserve Corps, 
was granted military leave in excess of 
15 calendar days allowed by act of May 
12, 1917, may have excess leave converted 
to annual leave and retain his civilian 
compensation, provided military pay 
and allowances were not received for 
such days; but, if pay and allowances 
were received, dual compensation re- 
strictions preclude payment of civilian 
compensation therefor, and would 
require that such days be converted to 
leave without pay-_..................... 
Substitution of annual, military, and sick 
leave. See Leaves of Absence, annual, 
substitution for leave without pay; Leaves 
of Absence, military, substitution for leave 
without pay; Leaves of Absence, sick, 
substitution for leave without pay. 


LIENS: 


Seizures. See Property, private, seized. 


MARITIME COMMISSION: 


Maritime Service—administrative estab- 
lishment of retirement system for en- 
rollees—in matters pertaining to personnel 
of the military and naval services, terms 
“pay and allowances” refer only to pay 
and allowances authorized for such per- 
sonnel while in active-duty status and 
have no reference to monetary benefits 
authorized by law upon termination of 
active-duty status, which benefits vari- 
ously are identified as “retired pay,” 
“retainer pay,” “‘pension,” etc. Cf. 27 

Operating-differential subsidies: 

Annual expenditure limitation as affecting 
long-term subsidy contracting author- 
ity—other than to limit sum that U. 8. 

Maritime Com. may expend in current 

fiscal year under operating-differential 
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subsidy program, provisions of Inde- 
pendent Offices Appro. Act, 1948, chang- 
ing fund used for purposes of program 
from revolving fund—established under 
authority of sec. 206 of Merchant Marine 
Act of 1936, as amended—to annual 
appropriation place no limitation on 
authority of Com. under sec. 603 (a) of 
latter act to enter into long-term oper- 
ating-differential subsidy agreements --_- 
Anti-deficiency prohibition as constituting 
bar to long-term subsidy agreements— 
U. 8. Maritime Com. being specifically 
authorized by sec. 603 (a), Merchant 
Marine Act of 1936, as amended, to enter 
into operating-differential subsidy agree- 
ments for periods not to exceed 20 years, 
Anti-Deficiency Act (sec. 3679, R. 8.), 
prohibiting involvement of Govt. in 
any contract or obligation for future 
payment of money in excess of appro- 
priations unless authorized by law, is 
not bar to execution by Com. of long- 
term operating-differential subsidy 


Vessel purchases, requisitions, ete. See Ves- 


sels, purchase, requisition, etc. 


MARRIAGE: 
See Husband and Wife. 
MARSHALS: 
Liability—compensation payments subject 


to anti-strike provisions of judiciary appro- 
priations—certificate signed by adminis- 
trative officer charged with knowledge of 
facts evidencing compliance with anti- 
strike provisions of judiciary appropriation 
act for 1947 is acceptable as sufficient basis 
for allowing credit in accounts of U. 8. 
marshals on vouchers (pay rolls) covering 
otherwise proper salary payments from 
appropriations made by said act 


MEDALS AND OTHER PRIZES: 
Additional pay. See Pay, additional, medals, 


badges, etc. 


MEDICAL TREATMENT: 
Private—civilian 


employees—chiropractic 
treatment—neither act of Aug. 8, 1946, 
providing for establishment of Federal em- 
ployee health service programs nor Orders 
and Regs., Corps of Engineers, U. 8. A., 
authorizing employment of physicians 
when Public Health Service facilities are 
not available for field employees, authorize 
procurement of services of chiropractor so 
as to warrant use of appropriated funds to 
reimburse field employee for chiropractic 
treatment of service-connected injury even 
though services of physician and Public 
Health facilities were not available 


Veterans’ Administration beneficiaries: 


Compensation benefit, retirement pay, 
ete., suspension requirement—mentally 
incompetent retired naval personnel— 
mentally incompetent retired naval per- 
sonnel, without dependents, who are 
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receiving hospitalization or domiciliary 
care by Veterans’ Adm. pursuant to sec. 
4, act of July 19, 1939, as amended, are 
not subject to provisions of sec. 1 (B), act 
of Aug. 8, 1946, requiring total suspension 
of compensation benefits to incompetent 
veterans having estates of $1,500 or more, 
said sec. 1(B) having merely superseded 
similar par. VI (B), Veterans Reg. Num- 
bered 6 (c) which was not applicable to 


Retired pay reduction requirement appli- 
eability—retired naval personnel—re- 
tired naval personnel, without depend- 
ents, who receive hospitalization or 
domiciliary care by Veterans’ Adm. 
pursuant to sec. 4, act of July 19, 1939, 
as amended, making such personnel 
subject to provisions of par. VI(A), 
Veterans Reg. Numbered 6(c), respect- 
ing reduction in retired pay while 
receiving hospitalization or domiciliary 
care, are subject to similar provisions of 
sec. 1(A), act of Aug. 8, 1946, which 
superseded par. VI(A) of said Reg 


MEETINGS: 


See Conventions, Conferences, Associations, 
Etc. 


Navy officers’ messes generally—appropria- 
tion availability for payment of utilities 
consumed—in view of provisions of secs. 
15 and 16, act of Aug. 2, 1946, respecting 
Navy officers’ messes ashore, appropriated 
funds available for utilities generally at 
naval installations may be used to pay for 
utilities consumed in officers’ messes of 
closed type; however, such funds are not 
available to pay for utilities consumed in 
connection with those activities of officers’ 
messes of open type which are of a social or 
recreational nature, as distinguished from 
activities primarily related to function of 
providing adequate meals for naval 


See Mileage, release from active duty. 
Headquarters—travel by privately owned 
automobile—home to nearby duty station. 
See Mileage, travel by privately owned 
automobile, between home and temporary 
station. 

Release from active duty—effect of orders 
directing excess travel via separation 
center other than one serving home 
area— Naval Reserve officer who, pursuant 
to orders directing his release from active 
duty, traveled to his home by way of 
separation center other than that desig- 
nated as serving area in which his home 
is located should not have been paid 
mileage for distance so traveled in excess 
of that had officer proceeded to his home 


by way of nearest separation center, where 
information before disbursing officer at 
time mileage payment was made was such 
as to put him on notice, or at least on 
inquiry, that orders were issued for per- 
sonal convenience and benefit of officer... 


Travel by privately owned automobile: 


Between home and temporary station—in 
genera!l—where employees perform daily 
or intermittent travel directly from their 
homes located either within or outside 
limits of their official stations to tempo- 
rary duty stations, instead of reporting 
to headquarters and thence to tempo- 
rary stations, mileage for use of privately 
owned automobile under par. 12 (a) (1), 
Standardized Govt. Travel Regs., as 
revised, may be paid without any de- 
duction for normally incurred expenses of 
travel between home and headquarters, 
provided amount reimbursed does not 
exceed cost of travel from headquarters 
to temporary duty station. Compare 
22 C. G. 572; 23 id. 549 
Dependents of transferred civilian em- 
ployees—use of more than one automo- 
bile—under provisions of E. O. No. 9805, 
issued pursuant to sec. 1 (a), act of Aug. 
2, 1946, relating to payment of mileage 
for travel of employees’ dependents by 
privately owned automobile on change of 
station, mileage may be allowed for use 
of one automobile, only, unless it be 
shown that transportation in one was 
not feasible, even though cost of trans- 
portation for entire family by rail would 
exceed aggregate amount of mileage for 
use of more than one automobile 
Impracticability of common carrier use: 
Subsequent events as affecting advance 
determination—where, at time em- 
ployee commenced travel by privately 
owned automobile, there existed prob- 
ability that use of automobile would 
be required in or around his temporary 
duty station in order to satisfactorily 
perform official duties which might 
be assigned thereat, it may be re- 
garded that use of common carrier for 
such travel was impracticable within 
purview of employee’s travel order 
authorizing travel by privately owned 
automobile on mileage basis when- 
ever travel by common carrier is im- 
practicable, so as to authorize pay- 
ment of mileage in accordance with 
par. 12 (a) (1), Standardized Govt. 
Travel Regs., as revised 

Supporting evidence requirements—in 
event that employee travels by pri- 
vately owned automobile under travel 
order authorizing mileage at specified 
rate whenever common carrier use is 
not practicable, voucher submitted for 
payment of mileage must contain ac- 
ceptable explanation of necessity for 
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MILEAGE—Continued. 
Travel by privately ewned automebile—Con. 
Impracticability ef commen carrier use— 
Continued. 

ase of that mode of conveyance, that 

is, statement as to impracticability of 
travel by common carrier; and ad- 
ministrative determination that travel 

by common carrier was impracticable 

and that travel by privately owned 
automobile was more advantageous 

to Govt. as required by par. 12 (a) (1), 
Standardized Govt. Travel Regs., as 
revised, ordinarily will not be ques- 





Witnesses— National Laber Relatiens Board 
litigation—appropriation availability— 
while fees and mileage for payment by 
U. 8. to witnesses appearing in District 
Courts are generally chargeable to appro- 
priation item “‘Fees of Witnesses, Depart- 
ment of Justice,” such expenses incident 
to District Court proceedings for injunc- 
tive relief initiated and conducted by Na- 
tional Labor Relations Board, through its 
attorneys, under its statutory authority, 
are chargeable to Board’s appropriation for 
“Miscellaneous expenses” as authorized 


Advance payments recovered upon contrac- 
tor’s default—if contract for exchange of 
silk ecartridge-bag cloth for Govt.-owned 
silk parachute cloth be terminated for non- 
delivery after Govt. had delivered entire 
quantity of parachute silk as advance pay- 
ment of entire contract consideration, 
moneys received from sureties in amount 
of performance bond, representing value of 
parachute silk delivered, may be regarded 
as in recoupment of advance payment and 
may be used for replacement purchase; 
however, Moneys recoverable in excess of 
amount of bond constitute compensation 
for loss and damage and would be for de- 
positing as miscellaneous receipts pursuant 

Collections from carriers for overtime of im- 
migration and Nataralization Service em- 
ployees—all excess receipts derived from 
carriers for overtime services rendered by 
Immigration and Naturalization Service 
employees pursuant to act of Mar. 2, 1931, 
as amended, which arise by reason of pro- 
viso in Dept. of Justice Appro. Act, 1948, 
requiring use of overtime rates of compen- 
sation prescribed by Federal Employees 
Pay Acts of 1945 and 1946, rather than those 
set forth in 1931, act, are to be covered into 
Treasury as miscellaneous receipts in ab- 
sence of express statutory authority other- 

Collections generally—in absence of express 
statutory authority to contrary, provisions 

of sec. 3617, R. S., require that gross 
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mount of moneys received by officer on 

behalf of U. 8. be covered into Treasury as 

Damages: 

Contracts. See Contracts, damages, actual, 
disposition of amounts recovered. 

Public property damage reparation pay- 
ments. See Property, public, damage, 
loss, or destruction, disposition of amount 
recovered. 

Personal property rentals. See Rental 
Agreements, Government personalty, rent, 
disposition. 

Receipts from Govt. Housing—in view of 
provisions of sec. 321, Economy Act of 1932, 
requiring that leasing of public property be 
for money consideration, and that rentals 
therefrom be deposited as misc. receipts, 
there is no authority for execution of lease 
of civilian housing area at overseas naval 
base to private interests at nominal annual 
rental—without any assurance of mone- 
tary profit to Govt.—in consideration for 
lessee’s furnishing housing and related 
services to naval personnel with right to 
use gross receipts for operation and main- 
tenance thereof. 

Reimbursements for utilities furnished 
sees by Govt.—in view of provisions in 
Independent Offices Appro. Act, 1048, 
limiting amount that construction fand 
of Maritime Com. may be obligated for 
maintenance and operation of shipyards, 
warehouses, and terminals, and requiring 
that receipts which otherwise would be 
deposited to credit of such fund be covered 
into mise. receipts, amounts paid by les- 
sees of shipyards, warehouses, and termi- 
nals as reimbursement for utilities fur- 
nished by Govt., as well as payments on 
account of damage repair and rental of 
Govt.-owned and operated equipment, 
may not be credited to construction fund 
for additional obligation but are for de- 
positing into misc. receipts_.............. 

Rentals from real property acquired under 
veterans guaranty loan program—neither 
sec. 509 (b), Servicemen’s Readjustment 
Act of 1944, as amended, authorizing Adm. 
of Veterans’ Affairs to manage real prop- 
erty acquired under loan guaranty pro- 
visions of act without regard to laws 
governing erpenditure of funds, nor sec. 
509 (c) of act making all financial transac- 
tions of Adm. arising out of guaranty of 
loans final and conclusive, constitutes au- 
thority for disregard of miscellaneous 
receipts depositing requirement of sec. 
3617, R. 8., so as to permit payment of 
maintenance expenses or Management 
commissions from rentals collected from 
property acquired under said act.__...._- 


Sales—oldor used equipment. See Sales, old 


or used equipment, etc., sold in purchasing 
new. 
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Withdrawals—foreign government indem- 
nity payments—trust fund establish- 
ment—funds covered into misc. receipt 
account of Treasury in 1925, representing 
payment by government of Persia, pursu- 
ant to binding international agreement, for 
expenses incurred in dispatching American 
warship to return body of a murdered Vice 
Consul to this country for burial, may not 
be regarded as having been impressed with 
trust for education of Persian students by 
virtue of gratuitous offer by State Dept. 
tendered subsequent to conclusion of 
agreement, but prior to covering thereof 
into said receipt account, so as to render 
such deposit erroneous, and, therefore, 
transfer of such funds to trust fund account 
for such purpose would not be proper in 
absence of statutory authority 

MUNICIPALITIES: 

See States, subdivisions. 

NATIONAL GUARD 

Adjutant General of Puerto Rico—status of 
position with respect to U. S. Govt.—per- 
sons appointed by the President under act 
of June 3, 1916, as Adjutant General of 
Puerto Rico whose compensation is paid 
from Territorial funds as officer of Territory 
may accept appointment as State Director 
of Selective Service Records without re- 
sulting in holding of more than one Federal 
office in violation of any of Federal dual 
compensation statutes 

Pay. See Pay. 

NAVY: 

Correction of naval records. See Records, 
military naval, etc. 

Messes. See Messes. 

NAVY DEPARTMENT: 

Appropriations. See Appropriations, Navy 

Department. 

Personal injury claims. See, generally, Per- 
sonal Injuries. 

Secretary of the Navy—correction of naval 
records. See Records, military, naral, etc. 

NEWSPAPERS: 

See Advertising, newspapers. 
NURSES: 

Pay. See Pay, nurses. 

Uniforms. See Clothing, uniforms, nurses. 
OFFICERS AND EMPLOYEES: 

Awards for suggestions, inventions, etc. 
See Awards, suggestions, inventions, etc. 

Contracting with the Government—em- 
ployee sole source of supply—where em- 
ployee submitted only bid in response to 
invitation for bids sent to nine prospective 
bidders for furnishing of electron micro- 
scope, such bid need not be disregarded as 
being in contravention of rule of public 
policy against Govt. contracting with its 
employees, provided it be administratively 
determined that microscope proposed to 
be furnished in conformance with speci- 


Continued. 
fications accompanying invitation is only 
one that will meet needs of service 

Debts—collection of indebtedness to Gov- 
ernment. See Set-Of. 

Details. See Details. 

Experts and consultants. See Personal Serv- 
ices, experts and consultants. 

Engaging in strikes, etc.: 

Marshals’ responsibility in respect of 
compensation payments from judiciary 
appropriations—certificate signed by ad- 
ministrative officer charged with know]- 
edge of facts evidencing compliance with 
anti-strike provisions of judiciary appro- 
priation act for 1947 is acceptable as 
sufficient basis for allowing credit in 
accounts of U. S, marshals on vouchers 
(pay rolls) covering otherwise proper 
salary payments from appropriations 
made by said act 

Pay-roll information. See Pay Rolls, in- 
formation required, anti-strike legislation 
compliance. 

Holding two positions: 

See also, Compensation, double. 

Civilian employment during military fur- 
lough with pay—fact that duration of 
civilian employment of Army enlisted 
man while on furlough was of necessity 
limited to his furlough period may not 
be regarded as expressly restricting cl- 
vilian compensation to such a limited 
amount as when added to his Army pay 
would not exceed $2,000 per annum dual 
compensation restriction of act of May 
10, 1916, as amended, so as to except 
enlisted man from general rule that com- 
bined rates of compensation are for con- 
sideration in determining whether re- 
ceipt of two salaries exceeds statutory 
limitation, and not aggregate compen- 
sation actually received in any particu- 


Federal personnel holding non-Federal 
position—restrictions, in general, against 
holding State, etc., positions—payment 
of compensation for services rendered, 
prior to separation, by employee who 
held elective State or local township 
office, concurrently with Federal em- 
ployment would not be barred by pro- 
visions of sec. 9, act of Aug. 2, 1939 
(Hatch Act), prohibiting political 
activities, unless services of said em- 
ployee were terminated pursuant to 
provisions thereof, not to provisions of 
Executive order of Jan. 17, 1873, which 
bar Federal employees from accepting 
or holding office under State or Terri- 
torial government, purport to prohibit 
payment of Federal compensation 

Federal restrictions applicability te Fed- 
eral contributions to International 
Bank for Reconstruction and Develop- 


735 








848 





OFFICERS AND EMPLOYEES— Page| OFFICERS AND EMPLOYEES— Page 


Continued. 

Holding two positions—Continued. 
ment—retired Army officers may, with- 
out regard to dual compensation and 
employment statutes (act of May 10, 
1916, as amended; act of July 31, 1894, as 
amended; and sec. 212, act of June 30, 
1932), accept compensation attached to 
their employment with International 
Bank for Reconstruction and Develop- 
ment—international agency—in addi- 
tion to their retired pay, it appearing 
that funds contributed by U. 8. to 
finance its subscription to Bank’s 
capital stock will be intermigled with 
funds provided by other member 
nations and, as such, will lose their 
status as Federal funds-_-_-_............-- 

Incompatible employments—civilian em- 
ployment during military furlough with 
pay—holding of civilian Federal position 
while receiving active-duty pay as 
member of armed forces is incompatible 
with military duty, actual or potential, 
notwithstanding that individual may 
have been on furlough from armed forces 
during period of employment--_._....- 

Prohibition as to Army officers accepting 
or holding civil office. See Army, offi- 
cers, civil office acceptance or holding 
prohibition. 

When actually employed employee serving 
as substitute mail carrier—in case of an 
employee appointed as loss adjuster by 
Federal Crop Insurance Corp. on per 
diem when actually employed basis and 
concurrently employed by Post Office 
Dept. as substitute rural mail carrier 
when regular carrier is absent with pay, 
there is no violation of dual compensa- 
tion provisions of act of May 10, 1916, 
as amended, if employee did not receive 
compensation as substitute rural carrier 
for any of days he received compensation 

Hours of work: 

Promotions. See Classification; Compen- 
sation, promotions. 

Workweek establishment under Federal 
Employees Pay Act—consultants ap- 
pointed at $50 per day but not exceeding 
$5,000 per fiscal year—persons appointed 
as consultants on reclamation work at 

rates of compensation not to exceed $50 
per day, or $5,000 during any fiscal year, 
under sec. 1, act of Feb. 28, 1929, as 
amended, are not to be regarded as ‘‘full- 
time’”’ officers and employees on whose 
account basic administrative work week 
of 40 hours is required to be established 
pursuant to sec. 604 (a), Federal Em- 
ployees Pay Act of 1945, as amended _---.- 

Jury service. See Courts, jurors. 

Leaves of absence. See Leaves of Absence. 
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Reduction in rank—advance notice require- 
ments as applying to non-preference em- 
ployees—in absence of regulation or statute 
to effect that employees without veteran’s 
preference are entitled to 30-day advance 
notice in case of reduction in rank because 
of reallocations of their positions down- 
ward—as distinguished from demotions 
due to reduction in force—there is no 
authority to furnish 30-day advance notices 
of downward reallocations to non-pre- 
ference employees, so as to continue to pay 
such employees at their former rates of 
compensation subsequent to beginning of 
pay period current when approval of 
reallocation by Civil Service Commission 
was received in administrative office__.... 

Reinstatements—after military duty—date 
as of which restoration rights deter- 
mined—it is within administrative dis- 
cretion, in case of employees entering upon 
military duty at present time, either to 
place employee on furlough or leave with- 
out pay while in military service or to 
separate him from rolls; and regardless of 
which action is taken, any reemployment, 
etc., rights employee may have will be for 
determination in accordance with such 
laws and applicable regulations as may be 
in effect at time employee is released from 
active military service__._...............- 

Relationship created under personal service 
contract—performance of personal services 
procured under contract in accordance 
with authority in sec. 15, administrative 
expense statute of Aug. 2, 1946, as dis- 
tinguished from non-personal services 
which also may be procured under author- 
ity of said section, results in employer- 
employee relationship between U. 8. and 
person performing such personal services, 
and, consequently, payment therefor 
should be made on regular pay roll forms 
with income tax deductions made in usual 
manner 


750 Retired—reemployment. See Retirement. 
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Separation from service—employees enter- 


ing military service—authority generally— 
it is within administrative discretion, in 
case of employees entering upon military 
duty at present time, either to place em- 
ployee on furlough or leave without pay 
while in military service or to separate him 
from rolls; and regardless of which action 
is taken, any reemployment, etc., rights 
employee may have will be for determina- 
tion in accordance with such laws and 
applicable regulations as may be in effect 
at time employee is released from active 


Witness service. See Witnesses. 
OFFSET: 

See Set-Off. 
OIL: 

See Gasoline and Oil. 
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OPEN-MARKET PURCHASES: Page | PAY—Continued. 


See Purchases, open-market, 
ORDERS: 

For matters other than of a general nature, 
see the appropriate heading elsewhere in 
this index digest. 

Travel—amendment—requirement for G. A. 
O. settlement of claims based on—where 
travel requests issued to persons serving 
without or at nominal compensation do 
not specifically state that traveling ex- 
penses and per diem in lieu of subsistence 
will be allowed under sec. 5, administrative 
expense statute of Aug. 2, 1946, in accord- 
ance with Standardized Govt. Travel 
Regs., circumstances surrounding retro- 
active modification or correction of travel 
requests to authorize such payment or al- 
lowance are so exceptional that claims 
based thereon should be submitted to this 
Office for direct settlement, accompanied 
by complete statement of particular facts 
and circumstances in each case, instead of 
being paid administratively 

PACKING, CRATING, HAULING, 
ETC., OF HOUSEHOLD EFFECTS: 

See Transportation, household effects, pack- 

ing, crating, hauling, unpacking, etc. 
PANAMA CANAL: 

Employees—transportation of dependents 
and household effects. See Transportation, 
dependents; Transportation, household 
effects. 

PAY: 

Active duty: 

Army reservists generally—hospitaliza- 
tion, medical treatment, ete. See Pay, 
active duty, hospitalization, medical treat- 
ment, etc. 

Hospitalization, medical treatment, etc.: 
Inactive Army reservists injured while 

voluntarily participating in aerial 
flighte—provision in act of June 15, 
1936, entitling Army reservists who 
suffer personal injury while voluntar- 
ily participating, when not on active 
duty, in aerial flights in Govt. aircraft 
to same pay and allowances “as if” 
injured while on active duty, when 
considered with preceding provision 
authorizing, ‘‘in time of peace,’”’ pay- 
ment of pay and allowances to re- 
servists injured while on active duty, 
does not entitle reservists injured in 
time of war while voluntarily partici- 
pating in aerial flights, when not on 
active duty, to pay and allowances 
authorized therein for period of 


Reservists ordered to “active duty” for 
purposes of—Army Air Corps Reserve 
officer who, after release from active 
duty because of physical disability, 
was ordered to “‘active duty” solely for 
hospitalization, medical treatment, 
and appearance before Army retiring 
board, may not be considered as 


Active duty—Continued. 
Hospitalization, medical treatment, ete.— 
Continued. 
ordered to active duty within mean- 
ing of sec. 37a, National Defense Act, 
as amended, so as to be entitled to 
active-duty pay and allowances there- 
under during such period of hospital- 
ization, etc.; and upon release from 
such duty, such officer may not be 
paid lump sum authorized by sec. 2, 
act of June 16, 1936, as amended, for 
Air Corps Reserve officers upon re- 
lease from active duty. Cf. 26 C. G. 


Subsequent to release from active 
duty—Naval Reserve officer retired 
for disability who was hospitalized be- 
fore expiration of his authorized leave 
granted under orders detaching him 
from active duty and directing him to 
proceed home and, upon expiration of 
his leave, to regard himself released 
from active duty is not entitled to 
active-duty pay and allowances sub- 
sequent to date he reverted to inactive 
duty, by reason of provisions in sec. 4, 
Naval Aviation Personnel Act of 1940, 
as amended, which, while granting 
reserve officers same hospital benefits 
as Regular Navy officers, do not extend 
to statutory entitlement of disabled 
regular officers to full pay and allow- 
ances while hospitalized or awaiting 
retirement action 
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Naval Reserve—hospitalization, medical 


treatment, ete. See Pay, aclive duty, 
hospitalization, medical treatment, etc. 

Retired personnel—advancement in rank 
upon retirement—advancement author- 
ized by sec. 12 (1), act of June 23, 1938, 
upon retirement of Navy line officer with 
combat commendation, being one grade 
above his permanent rank, temporary 
captain with permanent rank of com- 
mander properly could not be advanced 
thereunder to permanent rank of rear 
admiral so as to become entitled to re- 
tired or active-duty pay, as applicable, 
of rear admiral (upper half) authorized 
by act of Apr. 8, 1946, to be paid retired 
officers holding permanent rank of rear 
admiral (lower half), upon completion of 
two years’ satisfactory active service in 
time of war in such rank 

Temporary rear admirals. See Pay, pro- 
motions, temporary, rear admirals 
generally. 

Additional: 

Aviation duty. See Pay, aviation duty. 

Cash awards for inventions, suggestions, 
ete. See Awards, suggestions, inventions, 
ate. 

Gratuities. See Gratuities. 

Longevity. See Pay, longevity. 
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Medals, badges, etc.: 
Inclusion in National Guard training 
pay: 

Members of National Guard who had 
been awarded expert infantryman or 
combat infantryman badge are not 
entitled, on basis of assimilating pro- 
vision in second paragraph of sec. 14, 
Pay Readjustment Act of 1942, while 
participating in exercises or perform- 
ing duties provided by secs. 94, 97, 
and 99, National Defense Act, as 
amended, to additional compensa- 
tion temporarily authorized by act 
of June 30, 1944, to be paid wearers of 
such badges while they remain on 
active duty in Federal service as 
members of combat ground forces... 

Members of National Guard who had 
been, awarded medical badge are not 
entitled, on basis of assimilating pro- 
vision in second paragraph of sec. 14, 
Pay Readjustment Act of 1942, while 
participating in exercises or perform- 
ing duties provided by secs. 94, 97, 
and 99, National Defense Act, as 
amended, to additional compensa- 
tion temporarily authorized by act 
of July 6, 1945, to be paid “any en- 
listed man of the Army who is en- 
titled * * * towear the Medical 
Badge” while on active duty in 


Entitlement of retired officers upon re- 
call to active duty—retired medical 
and dental officers of Regular Army 
who were on active duty with Medical 
and Dental Corps on Sept. 1, 1947, 
effective date of sec. 1A, Pay Readjust- 
ment Act of 1942, as amended, so as to 
have been entitled thereunder to $100 
per month additional active-duty pay 
authorized for Medical and Dental 
Corps officers, are entitled, upon recall 
to active duty for service with Medical 
and Dental Corps, to such additional 
compensation, although as retired offi- 
cers they ceased to be officers of Medi- 
cal and Dental Corps... .............- 

Refund requirement upon failure to 

complete one year’s active service— 

commissioned officer of Reserve Corps, 

Public Health Service, having volun- 

teered for, and having been accepted 

for, one year’s active service under 
provisions of sec. 1A. Pay Readjust- 
ment Act of 1942, as amended, became 
entitled to additional pay authorized 
therein at rate of $100 per month for 
each month of active service for which 
volunteered, and is not to be regarded 
as obligated to refund any item of ad- 
ditional pay, even though his commis- 
sion be inactivated, upon his request 
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and for his personal convenience, prior 
to expiration of one-year period of ac- 
IT .. cncttemninesdinitbiinws utes 
Temporary acting assistant surgeons— 
persons appointed for temporary serv- 
ice in Navy Medical Corps as acting 
assistant surgeons under act of Aug. 8, 
1946, or as lieutenants (j.g.) under sec. 
424, Officer Personnel Act of 1947, are 
not commissioned officers of Medical 
Corps of Regular Navy within con- 
templation of sec. 1A (a), Pay Read- 
justment Act of 1942, as amended, so 
as to be entitled to $100 per month 
additional pay authorized in sec. 1A 
(b) of latter act for such commissioned 


Temporary lieutenants (j.g.)—persons 


appointed for temporary service in 
Navy Medical Corps as acting assist- 
ant surgeons under act of Aug. 8, 1946, 
or as lieutenants (j.g.) under sec. 424, 
Officer Personnel Act of 1947, are not 
commissioned officers of Medical 
Corps of Regular Navy within con- 
templation of sec. 1A (a), Pay Read- 
justment Act of 1942, as amended, so 
as to be entitled to $100 per month ad- 
ditional pay authorized in sec. 1A (b) 
of latter act for such commissioned 


Allowances—personal money allowance. 
See Allowances, personal money allowance. 
Aviation duty: 
Aviation reserve officers’ lump-sum pay- 


ments: 


Correction of records as authorizing 


payment of—correction of Naval Re- 
serve aviation officer’s record, pur- 
suant to sec. 207, Legislative Reor- 
ganization Act of 1946, to show that 
his transfer to grade of aviation cadet 
had been made on Aug. 7, 1942, date 
of Bur. of Naval Personnel dispatch 
directing such transfer—when in fact 
he had not been transferred until Sept. 
9, 1942—does not authorize payment 
of lump sum under sec. 12, Naval Avi- 
ation Cadet Act of 1942, pertinent pro- 
visions of which were suspended by 
E. O. No. 9268 as to officers formerly 
transferred to grade of aviation cadet 
subsequent to Sept. 3, 1942........... 


Entitlement upon release from hospi- 


talization, etc., to which ordered in 
active-duty status—Army Air Corps 
Reserve officer who, after release from 
active duty because of physical disa- 
bility, was ordered to “active duty’”’ 
solely for hospitalization, medical 
treatment, and appearance before 
Army retiring board, may not be con- 
sidered as ordered to active duty with- 
in meaning of sec. 37a, National De- 
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Aviation reserve officers’ lump-sum pay- 
ments—Continued. 
fense Act, as amended, so as to be 
entitled to active-duty pay and al- 
lowanees thereunder during such 
period of hospitalization, ete.; and 
upon release from such duty, such 
officer may not be paid lump” sum 
authorized by sec. 2, act of June 16, 
1986, as amended, for Air Corps Re- 
serve officers upon release from active 
duty. 
Civilian employee. See Compensation. 
Concurrent with civilian compensation. 
See Compensation, double. 
De facto status—retention of pay already 
paid—Navy Reserve officer whose name— 
without other identifying data—appeared 
on Navy promotion list announcing that 
President had appointed certain officers 
to higher temporary rank, but who was 
subsequently notified that promotion 
applied to another officer of same name, 
is entitled to retain higher pay and allow- 
ances received by him in good faith while 
serving, without knowledge, actual or 
constructive, of defect in his appointment, 
in such higher rank under color of valid 
appointment from date of appointment to 
date notice of improper appointment was 
received by officer 


Serviee eredits— Continued. 
1944 act, together with commissioned 
serviee under 1944 and 1947 acts_____. 
Retainer pay. See Pay, retainer. 
Retired pay. See Pay, retired, longevity 
credits. 


Maneuvers. See Pay, training. 
Missing, interned, or captured persons— 


conclusiveness of entitlement determina- 
tions for settlement of pay account—in 
general—provisions of sec. 9 of Missing 
Persons Act, as amended, that adminis- 
trative determinations of entitlement of 
any person, “under provisions of this Act, 
to pay and allowances, including credits 
and charges in his account,’’ shall be econ- 
clusive, apply only to matters within seope 
of act; that is, conclusiveness so aecorded 
to administrative determinations does not 
extend to pay or allowance item not within 
contemplation of statute. 


Nurses: 


Lengevity pay serviee credite—by virtue 
of length-of-service savings provision in 
sec. 105 (b), Army-Navy Nurses Act of 
1947, nurse commissioned in Regular 
Army may count, for longevity and pe- 
riod pay purposes, any service which 
could have been counted under acts of 
Dec. 22, 1942, and June 22, 1944, includ- 
ing active service as contract nurse prior 


Eneampments. See Pay, training. to Feb. 2, 190}, active service as reserve 
Leaves of absence. See Leaves of Absence. nurse after Feb. 2, 1901, active service in 
Longevity: Navy or Army Nurse Corps prior to 


Service credits: 

Army nurses—by virtue of length of 
service savings provision in sec. 105 
(b), Army-Navy Nurses Act of 1947, 
nurse commissioned in Regular Army 
may count, for longevity and period 
pay purposes, any serviee which could 
have been counted under acts of Dec. 
22, 1942, and June 22, 1944, ineluding 
active service as contract nurse prior 
to Feb. 2, 1901, active service as reserve 
nurse after Feb. 2, 1901, aetive service 
in Navy or Army Nurse Corps prior 
to being commissioned under 1944 
aet, together with commissioned serv- 
ice under 1944 and 1947 acts. 

Dietitians commissioned in Women’s 
Medical Specialist Corps—by virtue 
of length-of-service savings provision 
fn see. 105 (b), Army-Navy Nurses 
Act of 1947, dietitian commissioned in 
Women’s Medical Specialist Corps, 
Regular Army, is entitled to comt, 
for longevity and period pay purposes, 
any service which could have been 
counted under acts of Dec. 22, 1942, 
and June 22, 1944, including active 
service as civilian dietitian after Apr. 
1, 1917, and active service under 1942 
act prior to being eommissioned under 


being commissioned under 1944 act, to- 

gether with commissioned serviee under 

1944 and 1947 acts. 

Navy nurses appointed under act of May 
13, 1908, but not transferred to Navy 
Nurse Corps under Army-Navy Nurses 
Act of 1947—pay and allowanees of 
Navy purses holding appointments 
made under authority of act of May 13, 
1908, who have not been transferred to 
Navy Nurse Corps created by sec. 201, 
Army-Navy Nurses Act of 1947, are to 
be determined under provisions of law 
which were in effeet prior to April 16, 
1947—effeetive date of 1447 act—and 
which, pursuant to sec. 213 thereof, re- 
main in effect until Oct. 16, 1947, without 
regard to whether appointment was 
made before or after April 16, 1947 

Period pay service credits: 

Total of all periods of active service in 
Nurse Corps of Army, Navy or Pubtic 
Health Service, or reserve components 
thereof, specifically authorized by sec. 
208 (b), Army-Navy Nurses Act of 
1947, to be eredited for purposes of 
longevity pay of officers of Navy Nurse 
Corps, may be eredited for purposes 
of such officers’ period pay, in view of 
broad provisions of sec. 208 (a) of said 
act placing officers of Navy Nurse 
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Corps generally on par with male offi- 
cers of Regular Navy for pay and 


By virtue of length-of-service savings 


provision in sec. 105 (b), Army-Navy 
Nurses Act of 1947, nurse commis- 
sioned in Regular Army may count, 
for longevity and period pay purposes, 
any service which could have been 
counted under acts of Dec. 22, 1942, and 
June 22, 1944, including active service 
as contract nurse prior to Feb. 2, 1901, 
active service as reserve nurse after 
Feb. 2, 1901, active service in Navy or 
Army Nurse Corps prior to being 
commissioned under 1944 act, together 
with commissioned service under 1944 


Period: 
See, also, related heading: Pay, longevity. 
Service credits: 


Army nurses—by virtue of length-of- 
service savings provision in sec. 105 
(b), Army-Navy Nurses Act of 1947, 
nurse commissioned in Regular Army 
may count, for longevity and period 
pay purposes, any service which 
could have been counted under acts 
of Dec. 22, 1942, and June 22, 1944, 
including active service as contract 
nurse prior to Feb. 2, 1901, active 
service as reserve nurse after Feb. 2, 
1901, active service in Navy or Army 
Nurse Corps prior to being commis- 
sioned under 1944 act, together with 
commissioned service under 1944 and 


Medical Specialist Corpe—by virtue of 
length-of-service savings provision in 
sec. 105 (b), Army-Navy Nurses Act 
of 1947, dietitian commissioned in 
Women’s Medical Specialist Corps, 
Regular Army, is entitled to count, 
for longevity and period pay purposes, 
any service which could have been 
counted under acts of Dec. 22, 1942, 
and June 22, 1944, including active 
service as civilian dietitian after Apr. 
1, 1917, and active service under 1942 
act prior to being commissioned 
under 1944 act, together with com- 
missioned service under 1944 and 1947 


Navy nurses—total of all periods of 
active service in Nurse Corps of Army, 
Navy of Public Health Service, or 
reserve components thereof, specifi- 
cally authorized by sec. 208 (b), Army- 
Navy Nurses Act of 1947, to be credited 
for purposes fo longevity pay of officers 
of Navy Nurse Corps, may be credited 
for purposes of such officers’ period 
pay in view of broad provisions of sec. 
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208 (a) of said act placing officers of 
Navy Nurse Corps generally on par 
with male officers of Regular Navy 
for pay and allowance purposes. ...... 


Retired personnel: 


See, also, related matters under head- 
ing: Pay, retired, longevity credits. 
Active duty after retirement: 

Army officer retired pursuant to pro- 
visions of sec. 5, act of July 31, 1935, 
with over 27 years’ service and who 
was recalled to active duty so that 
he has now completed more than 
30 years’ active service is entitled, 
under sec. 15, Pay Readjustment 
Act of 1942, to have his retired pay 
computed at 724% percent (maxi- 
mum limit which could be at- 
tained under 1935 act) of active- 
duty pay as officer with over 30 


Army officer who, at time of retire- 
ment under sec. 5, act of July 31, 
1935, had completed 29 years’ 
service specifically fixed there- 
under as maximum service which 
could be credited in determining 
percentage rate for retired pay pur- 
poses is not entitled, because of 
active duty after retirement, to 
have his percentage rate increased 
to maximum stipulated in sec. 15, 
Pay Readjustment Act of 1942— 
purpose of such maximum being 
to permit retired officers to attain 
that rate by active duty after 
retirment where it could have been 
attained by additional service 
prior to retirement under statute 
authorizing their retirement_____- 


Promotions: 
Rescissions : 


Effective date—Naval Reserve officer 
whose name—without other identifying 
data—appeared on Navy promotion 
list announcing that President had 
appointed certain officers to higher 
temporary rank, but who was subse- 
quently notified that promotion ap- 
plied to another officer of same name, 
is entitled to retain higher pay and 
allowances received by him in good 
faith while serving, without knowl- 
adge, actual or constructive, of defect 
in his appointment, in such higher 
rank under color of valid appointment 
from date of appointment to date 
notice of improper appointment was 
received by officer.................... 


Promotion unauthorized—Naval Reserve 


officer whose name—without other 
identifying data—appeared on Navy 
promotion list announcing that Presi- 
dent had appointed certain officers to 
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higher temporary rank, but who was 
subsequently notified that promotion 
applied to another officer of same 
name, fs entitled to retain higher pay 
and allowances received by him in 
good faith while serving, without 
knowledge, actual or constructive, of 
defect in his appointment, in such 
higher fank under color of valid ap- 
pointment from date of appointment 
to date notice of improper appoint- 
ment wus received by officer__..__.._. 
Retired personnel on active duty—rear 
admirals—temporary rear admiral of 
Navy in receipt of pay and allowances 
of upper half on June 30, 1946, who is to 
be retired subsequent to such date for 
length of service pursuant to sec. 6 of act 
of Feb. 21, 1946, will be entitled under 
sec. 10 (b) (2) of act of July 24, 1941, as 
amended, to retired pay based upon 
active-duty pay of rear admiral (upper 
half); and, upon recall to active duty 
after retirement, such officer would be 
entitled in accordance with sec. 10 (d) of 

1941 act, as amended, to active-duty pay 

and allowances authorized for rear 

admiral (upper half)...............-.--- 
Temporary: 

Rear admirals generally—staff officer 
(permanent captain) holding tempo- 
rary “spot” appointment as rear 
admiral with pay and allowances of 
upper half pursuant to sec. 2 of act of 
June 30, 1942, may not, in view of sec. 
311 (d) (14) of Officer Personnel Act of 
1947, providing, in effect, that staff 
rear admirals are entitled to pay and 
allowances of upper half only when 
their line running mates become so en- 
titled, receive such pay and allowances 
on or after Aug. 7, 1947, date of enact- 
ment of 1947 act, sec. 426 (a) of which 
repealed sec. 2 of 1942 act, where such 
officer’s line running mate holds per- 
manent rank of captain__.............. 

Saved pay and allowances—reappoint- 
ment of temporary officer after perma- 
nent appointment—under provisiovs 
of sec. 7 (a), act of July 24, 1941, as 
amended, saving to naval personnel 
pay and allowances to which entitled 
at time of temporary promotion, Navy 
enlisted man whose temporary ap- 
pointment as ensign was revoked and 
who, on next day, was reappointed to 
such temporary rank after acceptance 
of permanent appointment as com- 
missioned warrant officer, pursuant to 
sec. 5, act of Apr. 18, 1946, is entitled to 
receive higher pay and allowances of 
commissioned warrant officer_-___.. oon 
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Reduction—effective date—termination of 
temporary officer status—while under sec. 
5, act of June 30, 1942, temporary appoint- 
ments of Coast Guard personnel pursuant 
to act of July 24, 1941, as amended, are 
effective from date made, without formal 
acceptance, Reserve officer who failed to 
receive notice of revocation of his tempo- 
rary appointment and reversion to his 
permanent grade until after effective date 
stated therein may be regarded as having 
retained his temporary appointment for 
pay and allowance purposes up to date 
of actual receipt of formal or official notice, 
provided he had no prior knowledge or 
revocation and was in no way responsible 
for failure to receive such notice........... 

Retainer: 

Naval Reserve: 

Election to receive pay under act of Aug. 
10, 1946, or prior laws—under sec. 204, 
Naval Reserve Act of 1938, as amended 
by sec. 2, act of Aug. 10, 1946, providing 
for transfer to Fleet Reserve of enlisted 
personnel who have completed at least 
20 years’ active Federal service, and for 
counting of fractional year of six 
months or more as full year in com. 
puting active Federal service, enlisted 
man with 19 yearsand 6 months’ active 
Federal service at time of transfer is 
entitled, if he so elects, to retainer 
pay or retired pay—upon transfer to 
retired list—computed under provi- 
sions of said sec. 204, as amended, pro- 
vided he otherwise qualifies therefor. 

Longevity credits—fractional year’s 
service of Fleet Reservists—under sec. 
204, Naval Reserve Act of 1938, as 
amended by sec. 2, act of Aug. 10, 1946, 
providing for transfer to Fleet Reserve 
of enlisted personnel who have com- 
pleted at least 20 years’ active Federal 
service, and for counting of fractional! 
year of six months or more as full year 
in computing active Federal service, 
enlisted man with 19 years and 6 
months’ active Federal service at time 
of transfer is entitled, if he so elects, to 
retainer pay or retired pay—upon 
transfer to retired list—computed un- 
der provisions of said sec. 204, as 
amended, provided he otherwise 
ee ae 

Personne! transferred to Fleet Reserve 
with 16 or less years’ service—under 
sec. 204, Naval Reserve Act of 1938, as 
amended by sec. 2, act of Aug. 10, 1946, 
providing for transfer of enlisted per- 
sonnel to Fleet Reserve upon comple- 
tion of at least 20 years’ service, per- 
sonnel who, prior to Aug. 10, 1946, had 
16 or less yeors’ service when trans- 
ferred pursuant to sec. 203 thereof may 
not have their retainer or retired pay 
computed on basis prescribed by said 
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sec. 204, considering that proviso there- 
in that nothing shall prevent otherwise 
qualified persons from being trans- 
ferred in accordance with amended 
sec. 204, if they so desire, is prospective 
only and covers those qualified under 
sec. 203 on or after Aug. 10, 1946__..... 


Retired: 


See, also, related heading: Retirement, mil- 
itary, naval, etc, 

Active duty after retirement—longevity 
credits. See Pay, retired, longevity cred- 
its, active duty after retirement. 

Army Nurse Corps members’ percentage 

rate: 

Service credits: 

Equalization to junior officers’ serv- 
ice—officer of Army Nurse Corps or 
the Women’s Medical Specialist 
Corps, Regular Army, whose active 
Federal service in armed forces is less 
than continuous active commis- 
sioned service of any officer, male or 
female, in Medical Dept. who is 
junior to her in rank may be credit- 
ed, under sec. 108 (c), Army-Navy 
Nurses Act of 1947, with service 
equal to continuous active commis- 
sioned service of such junior officer 
for purpose of determining eligibility 
for retirement and percentage of ac- 
tive-duty pay to be employed in 
computing retired pay............-- 

Prior civilian service—members of 
Army Nurse Corps and Women’s 
Medical Specialist Corps, Regular 
Army, who are retired after 20 years’ 
“active Federal service in the armed 
forces of the United States” under 
provisions of sec. 108 (a), Army- 
Navy Nurses Act of 1947, may not 
include prior Federal civilian service 
for purpose of determining percent- 
age of active-duty pay to be em- 
ployed in computation of retired 


Assistant Commandant or Engineer in 
Chief of Coast Guard—officers who 
served as Assistant Commandant or 
Engineer in Chief of Coast Guard, 
whether prior or subsequent to act of 
July 23, 1947, fixing pay and allowances 
of such offices as those authorized for 
rear admiral (upper half), are not en- 
titled, upon retirement, by reason of 
having held such offices, to receive re- 
tired pay of rear admiral (upper half), 
but are entitled to retired pay of rear 
admiral] (lower half) specifically author- 
ized by act of June 6, 1940, for officers 
who served in such offices on or subse- 
quent to Feb. 15, 1940 


Concurrent with civilian compensation. 
See Compensation, double. 
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under act of Aug. 10, 1946, or prior 
laws: 


Provision in sec. 204, Naval Reserve 


Act of 1938, as amended by sec. 2, act 
of Aug. 10, 1946, that fractional year 
of six months or more may be counted 
as full year for purposes of that sec- 
tion, being prospective only, has no 
application in case of member of Fleet 
Reserve who transferred to retired 
list with active service totaling 20 
years, 6 months, and 26 days and who 
elects to have his retired pay com- 
puted under laws in effect prior to 
Aug. 10, 1946, so that such person 
would not be entitled to credit for 21 
years’ service in computing his lon- 
gevity pay for retired pay purposes___ 


Under sec. 204, Naval Reserve Act of 


1938, as amended by sec. 2, act of Aug. 
10, 1946, providing for transfer to Fleet 
Reserve of enlisted personnel who have 
completed at lesat 20 years’ active 
Federal service, and for counting of 
fractional year of six months or more 
as full year in computing active 
Federal service, enlisted man with 19 
years and 6 months’ active Federal 
service at time of transfer is entitled, 
if he so elects, to retainer pay or retired 
pay—upon transfer to retired list— 
computed under provisions of said 
sec. 204, as amended, provided he 
otherwise qualifies therefor 


Limitations: 


Concurrent civilian compensation. See 
Compensation, double, retired personnel, 
concurrent retired and civilian service 
pay; Officers and Employees, holding 
two positions. , 

While receiving hospitalization or domi- 
ciliary care—applicability to retired 
naval personnel—retired naval per- 
sonnel, without dependents, who 
receive hospitalization or domiciliary 
care by Veterans’ Adm. pursuant to 
sec. 4, act of July 19, 1939, as amended, 
making such personnel subject to 
provisions of par. VI (A), Veterans 
Reg. Numbered 6 (c), respecting reduc- 
tion in retired pay while receiving 
hospitalization or domiciliary care, 
are subject to similar provisions of 
sec. 1 (A), act of Aug. 8, 1946, which 
superseded par. VI (A) of said Reg. -_- 


Longevity credits: 


Active duty after retirement: 

Army officer retired pursuant to pro- 
visions of sec. 5, act of July 31, 1935, 
with over 27 years’ service and who 
was recalled to active duty so that 
he has now completed more than 30 
years’ active service is entitled, un- 
der sec. 15, Pay;Readjustment Act of 
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1942, to have his retired pay com- 
puted at 72% percent (maximum 
limit which could be attained under 
1935 act) of active-duty pay as officer 
with over 30 years’ service 

Army officer who, at time of retirement 
under sec. 5, act of July 31, 1935, had 
completed 29 years’ service specifi- 
cally fixed thereunder as maximum 
service which could be credited in 
determining percentage rate for 
retired pay purposes is not entitled, 
because of active duty after retire- 
ment, to have his percentage rate 
increased to maximum stipulated in 
sec. 15, Pay Readjustment Act of 
1942—the purpose of such maximum 
being to permit retired officers to 
attain that rate by active duty after 
retirement where it could have been 
attained by additional service prior 
to retirement under statute author- 
izing their retirement. ......-......-. 

Effect of additional credits authorized 
by subsequent act: 

Army officer retired pursuant to pro- 
visions of sec. 5, act of July 31, 1935, 
with over 27 years’ service and who 
was recalled to active duty so that 
he has now completed more than 
30 years’ active service is entitled, 
under sec. 15, Pay Readjustment 
Act of 1942, to have his retired pay 
computed at 72% percent (maximum 
limit which could be attained under 
1935 act) of active-duty pay as officer 
with over 30 years’ service 

Army officer who, at time of retirement 
under sec. 5, act of July 31, 1935, had 
completed 29 years’ service speci- 
fically fixed thereunder as maximum 
service which could be credited in 
determining percentage rate for 


retired pay purposes is not entitled, . 


because of active duty after retire- 
ment, to have his percentage rate 
increased to maximum stipulated 
in sec. 15, Pay Readjustment Act 
of 1942—purpose of such maximum 
being to permit retired officers to 
attain that rate by active duty after 
retirement where it could have been 
attained by additional service prior 
to retirement under statute author- 
izing their retirement. 

Fractional year’s service of retired Army 
enlisted men: 

Army enlisted man retired for physical 
disability with 20 years and more 
than 6 months of service and in 
receipt of retired pay under sec. 3, 
act of June 30, 1941, computed on 
basis of longevity credit for over 18 


enlisted men—Continued. 
but less than 21 years of service, is not 
now entitled by reason of enactment 
of sec. 4, Armed Forces Voluntary 
Recruitment Act of 1945, as 
amended, to have his longevity pay 
recomputed on basis that six months 
or more are to be credited as complete 


Army enlisted man who, after having 
completed 29 years and 6 months or 
more of active service, was retired 
under act of Mar. 2, 1907, as amended, 
with pay at rate of 75 percent of 
his active-duty pay upon retire- 
ment, is not entitled, by reason 
of having been retired during 
effective period of sec. 4, Armed 
Forces Voluntary Recruitment Act 
of 1945, which authorized counting 
of six months or more as complete 
year in determining years of service 
to be credited in computing retire- 
ment pay, to longevity credit for 
over 30 years’ service, but, rather, 
is entitled only to longevity pay 
he was actually receiving upon 


Fractional year’s service of retired 


Fleet Reservists: 

Provision in sec. 204, Naval Reserve 
Act of 1938, as amended by sec. 2, 
act of Aug. 10, 1946, that fractional 
year of six months or more may be 
counted as full year for purposes of 
that section, being prospective 
only, bas no application in case of 
member of Fleet Reserve who 
transferred to retired list with 
active service totaling 20 years, 6 
months, and 26 days and who elects 
to have his retired pay computed 
under laws in effect prior to Aug. 10, 
1946, so that such person would not 
be entitled to credit for 21 years’ 
service in computing his longevity 
pay for retired pay purposes 

Under sec. 204, Naval Reserve Act of 
1938, as amended by sec. 2, act of 
Aug. 10, 1946, providing for transfer 
to Fleet Reserve of enlisted person- 
nel who have completed at least 20 
years’ active Federal service, and 
for counting of fractional year of six 
months or more as full year in com- 
puting active Federal service, enlisted 
man with 19 years and 6 months’ 
active Federal service at time of 
transfer is entitled, if he so elects, 
to retainer pay or retired pay—upon 
transfer to retired list—computed 
under provisions of said sec. 204, as 
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amended, provided he otherwise 
qualifies therefor___.........-....--- 
Mentally incompetent naval personnel re- 
ceiving hospitalization or domiciliary 
care—total suspension requirement ap- 
plicability—mentally incompetent re- 
tired naval personnel, without depend- 
ents, who are receiving hospitalization 
or domiciliary care by Veterans’ Adm. 

pursuant to sec. 4, act of July 19, 1939, 

as amended, are not subject to provisions 

of sec. 1 (B), act of Aug. 8, 1946, requir- 
ing total suspension of compensation 
benefits to incompetent veterans having 

estates of $1,500 or more, said sec. 1 (B) 

having merely superseded similar par. 

VI (B), Veterans Reg. Numbered 6 (c) 

which was not applicable to retired naval 

personnel.__-_-- SRS ICE, edad ans 
Navy, Marine Corps and Coast Guard 

personnel retired under act of Feb. 21, 

1946, for length of service—in general— 

temporary rear admiral of Navy in re- 

ceipt of pay and allowances of upper half 
on June 30, 1946, who is to be retired sub- 
sequent to such date for length of service 

pursuant to sec. 6 of act of Feb. 21, 1946, 

will be entitled under sec. 10 (b) (2) of 

act of July 24, 1941, as amended, to re- 
tired pay based upon active-duty pay 
of rear admiral (upper half); and, upon 
recall to active duty after retirement, 
such officer would be entitled in accord- 
ance with sec. 10 (d) of 1941 act, as 
amended, to active-duty pay and allow- 
ances authorized for rear admiral (upper 
ee eee BAX Les. 
Navy, Marine Corps and Coast Guard 
personne! retired while or after serv- 
ing in higher temporary rank: 

Officers retired on furlough pay (one- 
half pay) for nonservice disability— 
Regular Navy officer serving under 
temporary appointment in rank higher 
than that of his permanent rank, who, 
with President’s approval, was retired 
for physical disability not incident to 
service on furlough pay pursuant to 
sec. 1454, R. S., is entitled under sec. 
10 (b) (2), act of July 24, 1941, as 
amended, to have his retired pay com- 
puted on basis of his higher temporary 
rank—it having been administratively 
determined that he served satisfac- 
torily therein—at rate of one-half of 
base and longevity pay of such rank 
as prescribed by sec. 1593, R. S.._..-- 

Right to advancement upon retirement 
as operating on permanent or tempo- 
rary rank—sec. 3, act of Jan. 12, 1923, 
authorizing for commissioned officers 
of Coast Guard, retired after 40 years’ 
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Navy, Marine Corps and Coast Guard 
personnel retired while or after serv- 
ing in higher temporary rank—Con. 

service, one-grade advancement in 
rank and retired pay over that actually 
held at time of retirement, operates 
only upon permanent rank of such 
officer and not upon higher temporary 
rank in which retired for age pursuant 
to provisions of secs. 9 and 10, act of 
Feb. 21, 1946, as amended, applicable 
to officers attaining age of 62 years - -__ 

Officers appointed under fact of Mar. 
23, 1946, serving as Commandant of 
Marine Corps—rate of personal money 
allowance for inclusion—upon retire- 
ment, whether before or after expiration 
of his term of office as Commandant of 
Marine Corps, officer appointed to per- 
manent rank of general in Marine Corps 
pursuant to sec. 2, act of Mar 23, 1946, 
will be entitled to personal money al- 
lowance of $2,200 per annum specifically 
authorized by said sec. 2 to be included 
as part of retired pay of officers ap- 
pointed as general under that section, 
rather than to personal money allow- 
ance of $4,000 per annum authorized by 
general provision in sec. 504 (e), Officer 
Personnel Act of 1947, for any officer 

‘while so serving” as Commandant of 
Sa Galea... UT A. 

Officers serving in military or naval forces 
prior to Nov. 12, 1918—rear admiral 
(lower half) retired after serving as 
Chief of Chaplains with pay of upper 
half—rear admiral (lower half) with 
service prior to Nov. 12, 1918, who, while 
serving as Chief of Chaplains with pay 
and allowances of rear admiral (upper 
half) pursuant to act of May 15, 1947, as 
amended, is retired under act of May 13, 
1908, after thirty years’ service, is not 
entitled under fourth paragraph of sec. 
15, Pay Readjustment Act of 1942, to 
retired pay of rear admiral (upper half), 
provisions of paragraph, authorizing 
officer with service prior to Nov. 12, 1918, 
to receive retired pay based on active 
duty pay at time of retirement, being for 
application only to pay of officer’s per- 


Officers with combat commendation—ad- 
vancement from temporary to permanent 
rank—advancement authorized by sec. 
12 @), act of June 23, 1938, upon retire- 
ment of Navy line officer with combat 
commendation, being one grade above 
his permanent rank, temporary captain 
with permanent rank of commander pro- 
perly could not be advanced thereunder 
to permanent rank of rear admiral so as 
to become entitled to retired or active- 
duty pay, as applicable, of rear admiral 
(upper half) authorized by act of Apr. 8, 
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1946, to be paid retired officers holding 
permanent rank of rear admiral (lower 
half), upon completion of two years’ 
satisfactory active service in time of war 


Philippine Scouts—effect of pay change 
for active-duty personnel—enlisted men 
of Philippine Scouts retired prior to 
date—June 1, 1946—increased rates of 
active-duty pay were prescribed by Sec. 
of War for Philippine Scouts pursuant to 
sec. 11, Pay Readjustment Act of 1942, 
are entitled under first par. of sec. 15 of 
said act, providing that retired personnel 
shall have their retired pay computed on 
the basis of “pay provided in this Act,”’ 
to have their rates of retired pay com- 
puted on basis of increased rates of 
active-duty pay, even though rates of 
pay for such enlisted men are not speci- 
fically “‘provided in” said act_.......... 

Public Health Service reserve officers re- 
tired prior to July 1, 1946—former Public 
Health Service reserve officer retired be- 
fore July 1, 1946, for disability incurred 
in line of duty in time of war is entitled, 
under sec. 211 (a), Public Health Service 
Act, for period of retirement prior to 
July 1, 1946, to retired pay at rate of 75 
percent of his active pay upon retirement, 
however, retired pay for any period sub- 
sequent to July 1, 1946, should be com- 
puted at rate of 75 percent of increased 
rate of active-duty pay authorized by 
secs. 4 and 5, act of June 29, 1946 
(amending Pay Readjustment Act of 


Public Health Service reserve officers re- 
tired subsequent to July 1, 1946—former 
Public Health Service reserve officer 
retired before July 1, 1946, for disability 
incurred in line of duty in time of war 
is entitled, under sec. 211 (a), Public 
Health Service Act, for period of retire- 
ment prior to July 1, 1946, to retired 
pay at rate of 75 percent of his active pay 
upon retirement; however, retired pay 
for any period subsequent to July 1, 
1946, should be computed at rate of 75 
percent of increased rate of active-duty 
pay authorized by secs. 4 and 5, act 
of June 29, 1946 (amending Pay Read- 
justment Act of 1042)................... 

Redetermination of disability statue of 
Officers retired or released from 
active duty without pay—applicability 
of statutory authority to former offic- 
ers—former officers of Coast Guard 
Reserve who have been released from 
active service, without pay, for physical 
disability pursuant to decision of retiring 
board, board of medical survey, or dis- 
position board are entitled upon review 
of decision resulting in their release re- 
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Retired—Continued. 


quested under provisions of sec. 302 (a), 

Servicemen’s Readjustment Act of 1944, 

as amended, to be retired with pay if, as 

result of such review, retirement (other- 

wise authorized by law) is recom- 

mended by review board, and approved 

by competent authority_................ 
Retired Army enlisted men’s percentage 

rate: 
Service credits: 
Fractional year’s service: 

Army enlisted man retired pursuant 
to sec. 4, Armed Forces Voluntary 
Recruitment Act of 1945, prior to 
amending act of Aug. 10, 1946, 
with 19 years and six months of 
active service was to be regarded 
as having completed 20 years’ 
service in determining his retired 
pay percentage rate as well as his 
right to retirement and, under 
saving provisions of 1946 statute, 
he continues to be entitled to such 
percentage rate multiplied by 
active-duty pay provided by 
original act or that provided by 
amending act, whichever is great- 
er, notwithstanding that amend- 
ing statute precludes counting of 
six months as complete year in 
determining eligibility for retire- 


Enlisted man transferred to Enlisted 
Reserve Corps and retired under 
sec. 4, Armed Forces Voluntary 
Recruitment Act of 1945, as 
amended, after 20 years and more 
than six months’ active service, 
who, by reason of commissioned 
service, between Apr. 6, 1917, and 
Nov. 11, 1918, elected under 
sec. 127 (a), National Defense Act, 
as amended, to receive retired pay 
of warrant officer computed on 
basis of complete service years 
pursuant to sec. 5, act of Aug. 21, 
1941, rather than retired pay of his 
enlisted grade, is not entitled 
under said sec. 4 to count a frac- 
tional years service as complete 
year in computing such retired 


Retired Army enlisted men with World 
War I commissioned service—election 
of retired pay based on warrant officer 
pay—enlisted man transferred to En- 
listed Reserve Corps and retired under 
sec. 4, Armed Forces Voluntary Recruit- 
ment Act of 1945, as amended, after 20 
years and more than six months’ active 
service, who, by reason of commissioned 
service between Apr. 6, 1917, and Nov. 
11, 1918, elected under sec. 127 (a), Na- 
tional Defense Act, as amended. to 
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receive retired pay of warrant officer 
computed on basis of complete service 
years pursuant to sec. 5, act of Aug. 21, 


1941, rather than retired pay of his en- 
listed grade, is not entitled under said 


sec. 4 to count a fractional year’s service 


as complete year in computing such 
IN Bn on Sh cbs Ses 
Retired Fleet Reservists transferred with 
16 or less years’ service—under sec. 204, 
Naval Reserve Act of 1938, as amended 
by sec. 2, act of Aug. 10, 1946, providing 


for transfer of enlisted personnel to Fleet 


Reserve upon completion of at least 20 
years’ service, personnel who, prior to 
Aug. 10, 1945, had 16 or less years’ 


service when transferred pursuant to 


sec. 203 thereof may not have their re- 
tainer or retired pay computed on basis 
prescribed by said sec. 204, considering 
that proviso therein that nothing shall 


prevent otherwise qualified persons from 


being transferred in accordance with 


amended sec. 204, if they so desire, is pros- 

pective only and covers those qualified 

under sec, 203 on or after Aug. 10, 1946__ 
Retired pay based on pay received during 


six months prior to retirement: 


Enlisted pay to be used where 6-month 


period immediately preceding retire- 
ment includes commissioned service— 
provision in sec. 4, Armed Forces 
Voluntary Recruitment Act of 1945— 
in effect prior to amending act of Aug. 
10, 1946—that retired pay be com- 
puted on basis of average annual en- 
listed pay received for six months 
“immediately” preceding transfer to 
Enlisted Reserve Corps is to be re- 
garded, in case of enlisted man who 
served most of such period as tempo- 
rary commissioned officer, as requiring 
computation of retired pay on basis 
of average pay he received as enlisted 
man for entire period he actually 
served in enlisted status during such 
six months’ period_-_.........-.-...-- 


Inclusion of temporary officer pay— 


provision in sec. 4, Armed Forces Vol- 
untary Recruitment Act of 1945—in 
effect prior to amending act of Aug. 10, 
1946—respecting computation of retired 
pay on basis of “average annualenlisted 
pay” received for six months “immedi- 
ately” preceding retirement is to be 
regarded as having applied solely to en- 
listed pay, so that higher rates of pay 
actually received as commissioned or 
warrant officer immediately preceding 
enlisted man’s transfer to Enlisted 
Reserve Corps are to be disregarded _- 


Saved pay and allowances— Army enlisted 
men retired prior to act of Aug. 10, 


1946—Army enlisted man retired pur- 
suant to sec."4, Armed Forces Voluntary 
RecruitmentJAct of 1945,'prior‘to{amend- 
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Retired—Continued. 
ing act of Aug. 10, 1946, with 19 years and 
six months of active service was to be 
regarded as having completed 20 years’ 
service in determining his retired pay 
percentage rate as well as his right to 
retirement and, under saving provisions 
of 1946 statute, he continues to be entitled 
to such percentage rate multiplied by 
active-<luty pay provided by original 
act or that provided by amending act, 
whichever is greater, notwithstanding 
that amending statute precludes count- 
ing of six months as complete year in 
determining eligibility for retirement _- 
Women’s Medical Specialist Corps mem- 


bers’ percentage rate: 


Service credits: 


Equalization to junior officers’ serv- 
ice—officer of Army Nurse Corps or 
the Women’s Medical Specialist 
Corps, Regular Army, whose active 
Federal service in armed forces is less 
than continuous active commis- 
sioned service of any officer, male or 
female, in Medical Dept. who is 
junior to her in rank may be credited, 
under sec. 108 (c), Army-Navy 
Nurses Act of 1947, with service 
equal to continuous active commis- 
sioned service of such junior officer 
for purpose of determining eligibility 
for retirement and percentage of 
active-duty pay to be employed in 
computing retired pay_..........-.. 

Prior civilian service—members of 
Army Nurse Corps and Women’s 
Medical Specialist Corps, Regular 
Army, who are retired after 20 years’ 
“active Federal service in the 
armed forces of the United States” 
under provisions of sec. 108 (a), 
Army-Navy Nurses Act of 1947, 
may not include prior Federal civ- 
ilian service for purpose of determin- 
ing percentage of active-duty pay to 
be employed in computation of re- 


Saved pay and allowances—temporary pro- 
motions. See Pay, promotions, temporary, 
saved pay and allowances. 
Sickness. See Pay, active duty, hospitaliza- 
tion, medical treatment, etc. 
Training: , 
Concurrent civilian compensation. See 
Compensation, double, civilian employees 
on military duty; Leaves of Absence, 
military. 

National Guard: 
Inclusion of additional pay for medals, 


badges, etc. : 

Members of National Guard who had 
been awarded expert infantryman or 
combat infantryman badge are not 
entitled, on basis of assimilating pro- 
vision in second paragraph of sec. 14, 
Pay Readjustment Act of 1942, while 
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participating in exercises or perform- 
ing duties provided by secs. 94, 97, 
and 99, National Defense Act, as 
amended, to additional compensa- 
tion temporarily authorized by act 
of June 30, 1944, to be paid wearers of 
such badges while they remain on 
active duty in Federal service as 
members of combat ground forces_. 
Members of National Guard who had 
been awarded medical badge are not 
entitled, on basis of assimilating pro- 
vision in second paragraph of sec. 14, 
Pay Readjustment Act of 1942, while 
participating in exercises or perform- 
ing duties provided by secs. 94, 97, 
and 99, National Defense Act, as 
amended, to additional compensa- 
tion temporarily authorized by act 
of July 6, 1945, to be paid “any en- 
listed man of the Army who is en- 
titled * * * to wear the Medical 
Badge” while on active duty in Fed- 


Longevity pay service credite—by virtue 
of length-of-service savings provision 
in sec. 105 (b), Army-Navy Nurses Act 
of 1947, dietitian commissioned in Wo- 
men’s Medical Specialist Corps, Reg- 
ular Army, is entitled to count, for 
longevity and period pay purposes., 
any service which could have been 
counted under acts of Dec. 22, 1942, and 
June 22, 1944, including active service 
as civilian dietitian after Apr. 1, 1917, 
and active service under 1942 act prior 
to being commissioned under 1944 act, 
together with commissioned service 
under 1944 and 1947 acts_............-- 

Period pay service credite—by virtue of 
length-of-service savings provision in 
sec. 105 (b), Army-Navy Nurses Act 
of 1947, dietitian commissioned in Wo- 
men’s Medical Specialist Corps, Reg- 
ular Army, is entitled to count, for 
longevity and period pay purposes, 
any service which could have been 
counted under acts of Dec. 22, 1942, and 
June 22, 1944, including active service 
as civilian dietitian after Apr. 1, 1917, 
and active service under 1942 act prior 
to being commissioned under 1944 act, 
together with commissioned service 
under 1944 and 1947 acts 


PAYMENTS: 
Absence or unenforceability of contracts— 


breach of contract stipulation against sub- 
contracting—construction contract pro- 
viding that not less than 25 percent of work 
be performed by contractor’s own organi- 


142 


when contractor sublet entire contract 
and, after being warned that provision 
must be complied with, allowed subcon- 
tractor to continue the work to comple- 
tion, so that payment may be made on 
quantum meruit basis, only, for reasonable 
value of work performed and materials fur- 
nished, which may not exceed charge made 


Advance: 


Disposition of amounts recovered upon 
contractor’s default—if contract for ex- 
change of silk cartridge-bag cloth for 
Govt.-owned silk parachute cloth be 
terminated for non-delivery after Govt. 
had delivered entire quantity of para- 
chute silk as advance payment of entire 
contract consideration, moneys received 
from sureties in amount of performance 
bond, representing value of parachute 
silk delivered, may be regarded as in 
recoupment of advance payment and 
may be used for replacement purchase; 
however, moneys recoverable in excess 
of amount of bond constitute compensa- 
tion for loss and damage and would be 
for depositing as miscellaneous receipts 
pursuant to sec. 3617, R. S........--.--- 

Property management services and brok- 
ers’ commissions—real property acquired 
under veterans guaranty loan program— 
in view of provisions of sec. 509 (b), 
Servicemen’s Readjustment Act of 1944, 
as amended, authorizing Adm. of Vet- 
erans’ Affairs to manage real property 
acquired under loan guaranty provisions 
of act “‘without regard to any other pro- 
vision oflaw * * * which otherwise 
would govern the expenditure of Gov- 
ernment funds,” brokers performing 
management services under contracts in 
connection with such property may in- 
cur charges for necessary property ex- 
penses within prescribed limitations 
and pay costs thereof and management 
commissions from earmarked funds ad- 
vanced on approved vouchers and de- 
posited in selected banks_-............- 


In lieu of taxes—surplus real property— 


penalties or interest on delinquent taxes— 
appropriation availability—under provi- 
sions of Independent Offices Appro. Act, 
1948, making funds appropriated to War 
Assets Adm, available for payments to 
States or political subdivisions thereof of 
sums in lieu of and equivalent to taxes ac- 
cruing against real property declared sur- 
plus to War Assets Adm. by Govt. corpo- 
rations, Adm. is not authorized or re- 
quired to use appropriated funds for pay- 
ment of penalties or interest on delinquent 
taxes levied against real property of Govt. 
corporation declared surplus to Adm_-..- 
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PAY ROLLS: 

Exceptions to bi-weekly pay period require- 
ment—accounting and custodial em- 
ployees of U. S. property and disbursing 
officer—while accounting and custodial 
employees serving in office of U. 8. prop- 
erty and disbursing officer for State under 
appointments made by State military 
authorities without regard to civil service 
and classification laws are to be regarded 
as State employees and not employees of 
U. 8. within meaning of sec. 604 (d), Fed- 
eral Employees Pay Act of 1945, their 
compensation, part of which is paid from 
Federal funds and which is payable on 
monthly or semi-monthly basis under 
applicable regulations, is for computa- 
tion on basis of 30-day month in accord- 
ance with sec. 6, act of June 30, 1906, as 


Information required—anti-strike legisla- 
tion compliance—pay roll certificate to ef- 
fect that employment of persons named 
on pay roll is not prohibited by any pro- 
visions of law limiting availability of ap- 
propriation involved is acceptable, in ab- 
sence of information to contrary, that 
salary payments made thereon are not in 
contravention of anti-strike provisions of 
appropriation act 

Use of regular forms for personal services 
under contract—performance of personal 
services procured under contract in accord- 
ance with authority in sec. 15, administra- 
tive expense statute of Aug. 2, 1946, as 
distinguished from non-personal services 
which also may be procured under author- 
ity of said section, results in employer- 
employee relationship between U. 8. and 
person performing such personal services, 
and, consequently, payment therefor 
should be made on regular pay roll forms 
with income tax deductions made in usual 


PENITENTIARIES AND PRISONS 
Prisoners: 
Gratuities. See Gratuities. 
Transportation. See Transportation, pris- 
oners. 
PENSIONS: 
Maritime Service enrollees. See Retire- 
ment, Maritime Service enrollees. 
PERSONAL FURNISHINGS: 
Uniforms. See Clothing, uniforms. 
PERSONAL INJURIES: 
Effect of Federal Tort Claims Act as to prior 
claims settlement authority—funds orig- 
inally appropriated to Navy Dept. for 
payment of tort claims under repealed 
provisions of act of Dec. 28, 1945, may be 
used until July 1, 1948, to pay for pain and 
suffering and allied elements of damage 
compensable only under superseding pro- 
visions of Federal Tort Claims Act 
Fiscal year appropriation chargeable with 
payment of claims under Federal Tort 
Claims Act. See Appropriations, fiscal 


Page | PERSONAL INJURIES—Continued. 


year, appropriation chargeable with pay- 
ment of claims under Federal Tort Claims 
Act, 


PERSONAL PROPERTY : 


See Property, private. 


PERSONAL SERVICES: 


Accountants. See Accountants. 
Experts and consultants: 

Acceptance of services as constituting 
employment by contract—continued 
acceptance by International Boundary 
and Water Com., U. 8. and Mex., of 
intermittent services of experts and con- 
sultants appointed under authority in 
prior appropriation acts may be viewed 
as giving rise to implied contracts 
embodying previous rates of compen- 
sation and, as such, without execution 
of new or different contracts, comes 
within purview of sec. 15, administrative 
expense statute of Aug. 2, 1946, author- 
izing procurement of such intermittent 
services by contract, provided rates of 
compensation are within existing per 
diem appropriation limitation 

Accountants. See Accountants. 

Limitation of compensation rate when 
hired by contract. See Compensation, 
rates, limitations, contract services. 

Statutory authorization applicability—ex- 
pert services in connection with retire- 
ment of Govt. records—sec. 15, admin- 
istrative expense statute of Aug. 2, 1946, 
providing for procurement of otherwise 
authorized expert services by contract, 
may not be regarded as permitting Govt. 
agency in process of liquidation to procure 
expert services by private contract in con- 
nection with retirement of Govt. records 
for preservation or destruction pursuant 
to applicable laws and regulations, which 
services are being performed efficiently 
and adequately by regular employees of 


Performance under contract as establishing 
employer-employee relationship—perform- 
ance of personal services procured under 
contract in accordance with authority in 
sec. 15, administrative expense statute of 
Aug. 2, 1946, as distinguished from non- 
personal services which also may be 
procured under authority of said section, 
results in employer-employee relationship 
between U. 8. and person performing such 
personal services, and, consequently, pay- 
ment therefor should be made on regular 
pay roll forms with income tax deductions 
made in usual manner 

Private contract v. Government personne!: 
Government record retirement services: 

In view of opinion of Archivist of U. 8. 
that retirement of Govt. records for 
preservation or destruction pursuant 
to applicable laws and regulations is 
function involving purely personal 
services for performance by Govt. 
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Private contract v. Government personnel— 
Continued. 
Government record retirement services— 
Continued. : 
personnel, and that such function is 
being performed presently by qualified 
and available employees of War Assets 
Adm. incident to its liquidation, 
procurement of such personal services 
by private contract would be in con- 
travention of general rule against 
procurement of purely personal serv- 


Sec. 15, administrative expense statute 
of Aug. 2, 1946, providing for procure- 
ment of otherwise authorized expert 
services by contract, may not be 
regarded as permitting Govt. agency 
in process of liquidation to procure 
expert services by private contract in 
connection with retirement of Govt. 
records for preservation or destruction 
pursuant to applicable laws and 
regulations, which services are being 
performed efficiently and adequately 
by regular employees of such agency __ 

Property management—real property ac- 
quired under veterans guaranty loan 
program—under sec. 1500, Servicemen’s 
Readjustment Act of 1944, Adm. of 
Veterans’ Affairs may enter into contracts 
with selected real estate brokers for pur- 
pose of performing management services 
otherwise imposed upon Adm. by sec. 509 
of act as amended, in connection with real 
property acquired pursuant to the provi- 
sions of said act, such as collecting rent, 
incurring charges for necessary property 
expenses and paying bills therefor, pro- 
vided advertising for bids requirement of 
sec. 3709, R. S., be applied in respect of 
contracts exceeding $1,000 

Seat of government: 

Appropriation availability : 
Foreign aid transferred or allocated 
funds: 

In view of provisions in acts of May 
31, 1947, and July 1, 1947, and Foreign 
Aid Act of 1947, establishing various 
foreign aid programs, that funds 
allocated thereunder to depart- 
ments shall be available for obliga- 
tion and expenditure in accordance 
with laws pertinent to department 
to which allocated, foreign aid funds 
allocated to Dept. of Army, appro- 
priations of which are available for 
employment of personnel at seat of 
govt., are available for procurement 
of personal services in Dist. of Col_- 

In view of restriction in act of Aug. 
5, 1882, against employment of per- 
sonnel at seat of govt. unless spe- 
cifically authorized, and limitation 
in The Supplemental Appro. Act, 
1948, on expenditures for personal 
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Seat of government—Continued. 
Appropriation availability—Continued. 
Foreign aid transferred or allocated 
funds—Continued. 
services in Dist. of Col. which may 
be made from funds appropriated 
for aid to Greece and Turkey under 
act of May 22, 1947, Dept. of Army 
may not use funds allocated to it 
for purposes of latter act to employ 
additional personnel at seat of 
govt., unless or until some part of 
amount available for personal 
services in Dist. of Col. is appor- 
tioned to said department 
Stenographic. See Contracts, stenographic 
reporting. 


PHILIPPINE WAR DAMAGE 
COMMISSION : 


Appropriations. See Appropriations, Philip- 
pine War Damage Commission. 


POST OFFICE DEPARTMENT: 


Appropriations. See Appropriations, Post 
Office Department. 

Mails—franked mail—purchase of postage 
stamps for penalty-mail purposes—pur- 
chase of postage stamps by National 
Capital Housing Authority from special 
deposit account for maintenance and 
operation of housing developments for 
same purpose for which specific amount 
was appropriated to cover cost of penalty 
mail of Authority for deposit in general 
fund of Treasury as required by sec. 2, 
act of June 28, 1944, is to be regarded as 
unauthorized augmentation of penalty- 
mail appropriation, and voucher covering 
such purchase may not be certified for 


Compensation. See Compensation, Postal 
Service. ‘ 
Free rail transportation: 
Sleeping car or superior space accommo- 
dations: 

Inasmuch as corporate structure of 
Pullman Co., as it was constituted 
prior to acquisition of control by rail- 
roads, is preserved, and as its services 
are being utilized by all railroads in 
same manner as before, provisions of 
act of July 28, 1916, requiring rail- 
roads engaged in carrying mails to 
transport without charge certain 
Postal Service employees traveling 
on official business, are not for appli- 
cation so as to require recoupment of 
charges collected by Pullman Co. 
for sleeping car accommodations fur- 
nished by it to Postal Service em- 
ployees traveling on official business. 

Railroads engaged in carrying mails, 
which are required by act of July 28, 
1916, to transport without charge cer- 
tain Postal Service employees trav- 
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Postal Service—Continued. 
Free rail transportation—Continued. 
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eling on official business, are not enti- 
tled to payment for sleeping car or 
other superior space accommoda- 
tions furnished in railroad-operated 
equipment—as distinguished from 
equipment operated by Pullman 
Co.—to duly accredited Postal 
Service employees traveling on offi- 


Leaves of absence. See Leaves of Absence, 
annual, Postal Service; Leaves of Absence, 
military, Postal Service employees gener- 
ally. 

Postmasters: 

Clerical assistance, etc., allowances— 
adjustments on account of office ad- 
vancement in class—where two offices 
were discontinued as branches of one 
office and immediately established as 
branches of another office, combined 
total gross receipts of consolidated of- 
fice for prior calendar year being defi- 
nite and ascertainable may be used as 
basis for advancing such office to first 
class; however, under sec. 3, act of 
Mar. 3, 1883, any adjustment in salary 
of postmaster of consolidated office, 
and for clerical assistance, quarters, 
etc., provided in accordance with class, 
may not be made effective until first 
day of quarter next following order of 
adjustment of postmaster’s salary 

Post office rent and building service 
allowance—entitlement during leave 
without pay—15 percent allowance for 
quarters, fuel, light, and equipment 
authorized under the act of May 24, 
1928, for postmasters of fourth-class 
offices may be paid for periods post- 
masters continue to furnish such facili- 
ties while on leave without pay and 
during which periods person acting in 
lieu of postmaster is compensated by 
Govt. pursuant to act of July 22, 1947. 
7 C. G. 793, modified 

Post offices—advancement in class upon 
consolidation—use of prior year’s com- 
bined total receipte—w here two post offices 
were discontinued as branches of one office 
and immediately established as branches 
of another office, combined total gross re- 
ceipts of consolidated office for prior cal- 
endar year being definite and ascertainable 
may be used as basis for advancing such 

office to first class; however, under sec. 3, 

act of Mar. 3, 1883, any adjustment in 

salary of postmaster of consolidated office, 
and for clerical assistance, quarters, etc., 
provided in accordance with class, may not 
be made effective until first day of quarter 
next following order of adjustment of 
pubimaster’s ealery....................-.. 
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Transportation. See Transportation, pris- 
oners. 

PRIVATE PROPERTY: 

See Property, private. 

PROMOTIONS: 

See Compensation, periodic within-grade ad- 
vancements; Compensation, promotions; 
Pay, promotions. 

PROPERTY: 

Private: 

Damage, loss, or destruction—fiscal year 
appropriation chargeable with payment 
of claims under Federal Tort Claims 
Act. See Appropriations, fiscal year, 
appropriation chargeable with payment of 
claims under Federal Tort Claims Act. 

Seized: 

Seizure, forfeiture, etc., costs: 

Appropriation chargeable—expenses of 
seizure, storage, and disposition of 
merchandise, vehicles, etc., seized by 
customs officers under authority of 
Title VI of Espionage Act for viola- 
tion of Export Control Act of 1940, 
accruing prior to date process for 
arrest of such property is served by 
representative of Dept. of Justice in 
connection with institution of in rem 
forfeiture proceedings—or, if no 
process be issued, prior to date such 
department takes possession there- 
of—are chargeable to appropriation 
“Collecting the Revenue from Cus- 
toms,” but expenses accruing there- 
after are chargeable to appropriation 
“Salaries and Expenses of Marshals, 
etc., Department of Justice” 

Liens—where lien against automobile, 
representing expenses accruing prior 
to seizure thereof by customs officers 
under authority of Title VI of Es- 
pionage Act for violation of Export 
Control Act of 1940, was filed with 
collector of customs pursuant to sec. 
564, Tariff Act of 1930, before auto- 
mobile had been forfeited and turned 
over to collector for official use as 
result of in rem proceedings in which 
lienor did not intervene, appropria- 
priation ‘Collecting the Revenue 
from Customs” is chargeable with 
cost of discharging lien in accordance 
with provisions of sec. 305 of Liquor 
Law Repeal and Enforcement Act -- 

Storage. See Storage, private property. 

Public: 

Buildings. See Public Buildings. 

Damage, loss, or destruction: 

Disposition of amount recovered: 
Since provisions of sec. 303, act of Oct. 
14, 1940, as amended—exempting in- 
come received from rentals or opera- 
tions of housing program from mis- 
cellaneous receipts depositing require- 
ment of sec. 3617, R. 8., and making 
such income available for operation 
and maintenance—evince an intent 
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PROPERT Y—Continued. 
Public—Continued. 


Damage, loss, or destruction—Continued. 

Disposition of amount recovered—Con. 

that housing program should be as 

self-sustaining as possible, moneys 

received in reimbursement for dam- 

age or loss to housing facilities which 

are paid directly by those responsible 

for damage or loss may be used for 

repair or replacement of damaged or 
destroyed facilities. 

In view of provisions in Independent 
Offices Appro. Act, 1948, limiting 
amount that construction fund of 
Maritime Com. may be obligated for 
maintenance and operation of ship- 
yards, warehouses, and terminals, 
and requiring that receipts which 
otherwise would be deposited to 
credit of such fund be covered into 
misc. receipts, amounts paid by 
lessees of shipyards, warehouses, and 
terminals as reimbursement for 
utilities furnished by Govt., as well 
as payments on account of damage 
repair and rental of Govt.-owned 
and operated equipment, may not 
be credited to construction fund for 
additional obligation but are for de- 
positing into mise. receipts 

Repairs and improvements. See Public 
Buildings, repairs and improvements. 
Sales. See Sales. 


PUBLIC BUILDINGS: 


Alterations. See Public Buildings, repairs 
and improvements. 

Cafeterias, newsstands, etc.—enlargement 
and modernization of cafeteria facilities— 
appropriation availability—extensive struc- 
tural changes and replacement of worn-out 
equipment, contemplated in enlargement 
and modernization of cafeteria at National 
Bur. of Standards, do not fall within cate- 
gory of maintenance and protection, nor 
do they constitute repairs or alterations 
within meaning of said terms as ordinarily 
construed, but, rather, constitute “public 
improvement” within meaning of sec. 
3738, R. S., which, in absence of specific 
provision therefor, may not be charged to 
current appropriation for ‘‘maintenance 
and protection of buildings, including re- 
pairs and alterations thereto”’ 

Construction—appropriation availability— 
cafeteria enlargement and moderniza- 
tion—extensive structural changes and 
replacement of worn-out equipment, con- 
templated in enlargement and moderniza- 
tion of cafeteria at National Bur. of Stand- 
ards, do not fall within category of main- 
tenance and protection, nor do they con- 
stitute repairs or alterations within mean- 
ing of said terms as ordinarily construed, 
but, rather, constitute ‘“‘public improve- 
ment” within meaning of sec. 3733, R. S., 
which, in absence of specific provision 
therefor, may not be charged to current 


tection of buildings, including repairs and 
alterations thereto”’ 
Equipment—appropriation availability—re- 
placement of worn-out cafeteria equip- 
ment—extensive structural changes and 
replacement of worn-out equipment, con- 
templated in enlargement and moderni- 
zation of cafeteria at National Bur. of 
Standards, do not fall within category of 
maintenance and protection, nor do they 
constitute repairs or alterations within 
meaning of said terms as ordinarily con- 
strued, but, rather, constitute “public 
improvement” within meaning of sec. 
3733, R. S., which, in absence of specific 
provision therefor, may not be charged to 
current appropriation for ‘‘maintenance 
and protection of buildings, including re- 
pairs and alterations thereto”’ 
Maintenance, operation, protection, etc.: 
Appropriation availability—cafeteria en- 
largement and modernization—exten- 
sive structural changes and replacement 
of worn-out equipment, contemplated 
in enlargement and modernization of 
cafeteria at National Bur. of Standards, 
do not fall within category of mainte- 
nance and protection, nor do they consti- 
tute repairs or alterations within mean- 
ing of said terms as ordinarily construed, 
but, rather, constitute ‘‘public improve- 
ment” within meaning of sec. 3733, R.8., 
which, in absence of specific provision 
therefor, may not be charged to current 
appropriation for ‘‘maintenance and 
protection of buildings, including re- 
pairs and alterations thereto” 
Building under control of one agency used 
by another: 

Reimbursement liability—provision in 
Independent Offices Appro. Act, 1948, 
authorizing reimbursement of Public 
Buildings Adm. for services furnished 
other governmental activities, which 
contemplates services that otherwise 
are not required to be performed by 
it—such as services which may be 
rendered under sec. 601, Economy 
Act—constitutes no basis for requir- 
ing Govt. agency occupying space in 
Govt.-owned office building under 
control and management of Adm. to 
reimburse Adm. for cost of maintain- 
ing and operating space occupied by 
such agency, even though current ap- 
propriation for such agency includes 
an item for rent 

Responsibility of Public Buildings 
4dm., generally—while costs of 
maintenance and operation of a Govt.- 
owned office building—transferred to 
U. 8. pursuant to sec. 306, Govt. Cor- 
porations Appro. Act, 1948, and placed 
under control of Public Buildings 
Adm.—may not have been anticipated 
or included in Administration’s 
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PUBLIC BUILDINGS—Continued. 

Maintenance, operation, protection, etc.— 

Continued. 
Building under control of one agency used 
by another—Continued. 
budget estimates, and while under act 
of Mar. 1, 1919, Adm. merely controls 
and allocates building space, it is 
responsibility of Adm. to use funds 
appropriated to it by Independent 
Offices Appro. Act, 1948, for repair, 
upkeep, operation, etc., of public 
buildings, for cost of maintaining and 
operating space in such building occu- 
pied by Govt. agency 

One agency occupying space in building 
under control of another. See Depart- 
ments and Establishments, services between, 
furnishing of space, utilities, etc., in public 
buildings. 

Repairs and improvements—appropriation 
chargeable—cafeteria enlargement and 
modernization—extensive structural 
changes and replacement of worn-out 
equipment, contemplated in enlargement 
and modernization of cafeteria at National 
Bur. of Standards, do not fall within 
category of maintenance and protection, 
nor do they constitute repairs or altera- 
tions within meaning of said terms as 
ordinarily construed, but, rather, con- 
stitute “public improvement” within 
meaning of sec. 3733, R. 8., which, in 
absence of specific provision therefor, may 
not be charged to current appropriation 


for ‘‘maintenance and protection of build- 
ings, including repairs and alterations 
Ost cc aks 


PUBLIC BUILDINGS ADMINIS- 

TRATION: 

See Federal Works Agency, Public Buildings 
Administration. 

PUBLIC HEALTH SERVICE: 

Appropriations. See Appropriations, Public 
Health Service. 

Commissioned personnel—additional pay 
for service as medical or dental officers. 
See Pay, additional, medical and dental 
Officers. 

Reserve—disability retirement. See Retire- 
ment, Public Health Service reserve officers. 

PUBLIC PROPERTY: 

See Property, public. 

PUBLIC UTILITIES: 
Telephones. See Telephones. 
PUERTO RICO: 

Status of offices or positions with respect to 
U. 8. Govt.—person appointed by the 
President under act of June 3, 1916, as 
Adjutant General of Puerto Rico whose 
compensation is paid from Territorial 
funds as officer of Territory may accept 
appointment as State Director of Selective 
Service Records without resulting in 
holding of more than one Federal office in 
violation of any of Federal dual compen- 


Taxes. See Tares, Puerto Rico. 
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Paeg | PURCHASES: 


Appropriation availability. See Appropria- 
tions, availability. 

Automobiles, trucks, ete. See Vehicles, pur- 
chases. 

Foreign aid program: 

Percentage limitation on procurements 

abroad at excess cost: 

Applicability to procurements of petro- 
leum and petroleum products—limita- 
tion in sec. 4 (2), Foreign Aid Act of 
1947, that not more than 10 percent of 
funds made available for aid to certain 
recipient countries shall be used to pro- 
cure various commodities from abroad 
at delivered cost higher than from 
U. 8., applies to procurements abroad 
of petroleum and petroleum products, 
which, under sec. 4 (4) of act, are re- 
quired to be procured, to maximum 
extent practicable, from petroleum 
sources outside U.S.andits territories- 

United States procurement comparative 
cost—freight charge inclusion in con- 
structive delivered cost—in determin- 
ing compliance with limitation in sec. 
4 (2), Foreign Aid Act of 1947, that not 
more than 10 percent of funds made 
available for aid to certain recipient 
countries shall be used to procure var- 
ious commodities from abroad at ‘‘de- 
livered cost” higher than from U. 8., 
cost of freight from U. 8. of domestic 
shipment is to be included as part of 
constructive delivered cost for purpose 
of making comparison with delivered 
cost of purchase abroad, whether or not 
freight charges would have been borne 
from appropriated funds 

Foreign products—procurements under for- 
eign aid program. See Purchases, foreign 
aid program. 

Open-market: 

Bid solicitation, obtaining of quotations, 
ete.—supporting evidence  require- 
ments—vouchers representing open- 
market purchases not in excess of $100 
made pursuant to sec. 3709, R. S., as 
amended, should be accompanied by 
written bids if received in response to 
invitation to bid, and if purchase order 
was based on oral quotation, statement 
by contracting officer to that effect 
should accompany voucher; however, if 
no oral quotation was obtained prior to 
issuance of purchase order, voucher 
should be accompanied by explanatory 
statement and certificate of contracting 
officer or vendor that prices claimed are 


Failure of advertising to elicit bids com- 
plying with specifications—where no bid 
offering delivery within specified time 
was received in response to invitation to 
bid submitted to seven prospective bid- 
ders, it may be regarded that there has 
been satisfactory compliance with re- 
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PURCHASES—Continued. 
Open-market—Continued. 
quirements for advertising for bids pre- 
scribed by sec. 3709, R. S., as amended, 
so that cancellation of invitation and is- 
suance of purchase order to one of two 
bidders offering lower price and specify- 
ing earlier time for delivery is not objec- 


Page | QUARTERS—Continued. 
Rental allowance—Continued. 
Dependents— Continued. 
ance rights of Navy nurses, payments 
to members of Army Nurse Corps 
and Women’s Medical Specialist 
Corps, Regular Army, of increased 
allowances on account of dependent 
children, if supported by evidence of 
death of father of children, will not be 
questioned by G. A. O. because of 
lack of other evidence of dependency. 
Entitlement as depending upon validity 


Typewriters. See Typewriters. 
QUARTERS: 
In kind—specific appropriation require- 


ment—Philippine War Damage Commis- 
sion employees—even though specific 
authority to furnish quarters in lieu of 
cash allowance to employees of Philippine 
War Damage Com. is not contained in 
Com.’s current appropriation, as is con- 
templated by provisions of act of June 26, 
1930, broad authority granted Com. by 
sec, 101(b), Philippine Rehabilitation Act 
of 1946, to “make such expenditures, as 
may be necessary to carry out its func- 
tions’”” may be regarded as sufficient to 
make current appropriation available for 
furnishing of quarters to employees 

Quarters allowance: 

Foreign service—effect of allowances of 
family members in military service—pro- 
visions of par. 4, part A, Budget Circ. 
A-8, July 19, 1946, respecting quarters 
allowances for civilian employees in 
foreign countries, that where two or 
more members of family living together 
are employed by Govt., allowances of 
such persons shall not in total exceed 
maximum which might be granted 
married employee, are applicable to 
limit allowance of civilian employee 
living with member of family who is in 
military service to amount which, when 
added to quarters or rental allowance of 
military member, will not exceed maxi- 
mum allowance for married persons... 

Occupancy of quarters—Greek and Turk- 
ish-Government quarters—furnishing of 
quarters by Greek and Turkish Govts. 
without charge to naval personnel 
detailed thereto pursuant to act of May 
22, 1947, is furnishing of quarters on 
behalf of U. S., and, therefore, such 
personnel are not entitled to rental and 
quarters allowances authorized by secs. 
6and 10, Pay Readjustment Act of 1942, 
as amended, even though act of May 19, 
1926, as amended—incorporated by 
reference mn 1947 act— authorizes accept- 
ance of such quarters in addition to pay 
and allowances ‘‘whereto entitled” in 
Navy. 21 C. G. 1065, amplified__...... 

Rental allowance: 

Dependents: 

Army Nurse Corps members’ rights 
generally — children—in consonance 
with sec. 208(a), Army-Navy Nurses 
Act of 1947, respecting increased allow- 


of marriage. See Husband and Wife, 
marriage. 

Women’s Medical Specialist Corps 
members’ rights generally—children— 
in consonance with sec. 208 (a), Army- 
Navy Nurses Act of 1947, respecting 
increased allowance rights of Navy 
nurses, payments to members of Army 
Nurse Corps and Women’s Medical 
Specialist Corps, Regular Army, of 
increased allowances on account of 
dependent children, if supported by 
evidence of death of father of children, 
will not be questioned by G. A. O. 
because of lack of other evidence of 
I ec cuttous wendatooe - 

Occupancy of quarters—Greek and Turk- 
ish-Government quarters— furnishing of 
quarters by Greek and Turkish Govts. 
without charge to naval personnel de- 
tailed thereto pursuant to act of May 

22, 1947, is furnishing of quarters on 

behalf of U. S., and, therefore, such per- 

sonnel are not entitled to rental and 
quarters allowances authorized by secs. 

6 and 10, Pay Readjustment Act of 1942, 

as amended, even though act of May 19, 

1926, as amended—incorporated by 

reference in 1947 act—authorizes ac- 

ceptance of such quarters in addition to 
pay and allowances “‘whereto entitled” 
in Navy. 21 C. G. 1065, amplified 

Sea duty—periods of sea duty exceeding 
three months, in general— Navy officers, 
without dependents, who, while on sea 
duty for periods exceeding three months, 
are entitled to percentage increase in 

pay authorized for sea duty by sec. 2, 

Pay Readjustment Act of 1942, as 

amended, may not be regarded as 

entitled to receive concurrently rental 
allowances provided by sec. 6 of act for 
officers, having no dependents, during 
temporary periods of sea duty not ex- 
ceeding three months, notwithstanding 
holding in Schuh v. U. S., 107 C. Cls. 88- 


REAL ESTATE: 
Acquisition—default, foreclosure under 


veterans guaranty loan program. See 
Veterans’ Administration, guaranty loan 
program. 


Surplus Govt. property—Federal payments 


in lieu of taxes. See Payments, in lieu 
of tazes. 
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REALLOCATIONS: Page | RECORDS—Continued. 
See Classification, reallocation. Military, naval, ete.—Continued. 
RECORDS: Correction—Continued. 

Destruction or retention—Government cor- any military or naval record where in 
poration fiscal records—Regs. Under their judgment such action is necessary 
Govt. Corp. Control Act, B-59153, Dee. to correct error or to remove injustice, 
1, 1947. does not vest in said department 

Government corporation records generally : heads, or in this Office, any authority 
G. A. O. examination authority—Regs. to order or direct allowance or pay- 

Under Govt. Corp. Control Act, B-59153 ment of any claim for money, or to use 
Dee. 1, 1947. appropriated funds to pay any claim 
Transmission to G. A. O. requirement— for money, based on corrections made 
in view of provisions of sec. 40, Regs. in military or naval records of individ- 
Under Govt. Corp. Control Act, 27 ual under authority of said sec-_.-_.- we 
C. G. 788, requiring Govt. corporations REFUNDS: 
to preserve accounts, books, checks, etc., Erroneous deposits—foreign government 
and to make such records available to indemnity payments—funds covered into 
representatives of G. A. O. for audit pur- misc. receipt account of Treasury in 1925, 
poses, copies of said records no Jonger representing payment by government of 
need be forwarded to G. A. O. as has been Persia, pursuant to binding international 
enim Be i. agreement, for expenses incurred in dis- 

Military, naval, etc.: patching American warship to return body 
Correction: of a murdered Vice Consul to this country 

Appropriation availability for payments for burial, may not be regarded as having 
based on—authority conferred upon been impressed with trust for education 
Sec. of Army, Sec. of Navy, and sec. of Persian students by virtue of gratuitous 
of Treasury with respect to Coast offer by State Dept. tendered subsequent 
Guard, respectively, by sec. 207, to conclusion of agreement, but prior to 
Legislative Reorganization Act of covering thereof into said receipt account, 
1946, to correct any military or naval so as to render such deposit erroneous, 
record where in their judgment such and, therefore, transfer of such funds to 
action is necessary to correct error or trust fund account for such purpose 
to remove injustice, does not vest in would not be proper in absence of statutory 
said department heads, or in this authority 
Office, any authority to order or direct REINSTATEMENTS: 
allowance or payment of any claim for See Officers and Employees, reinstatements. 
money, or to use appropriated funds to RENT: 
pay any claim for money, based on Housing rentals. See Housing, rentals. 
corrections made in military or naval Payment by one agency to another for space 
records of individual under authority in public building. See Departments and 
of said sec 665 Establishments services between, furnishing 

Lump-sum aviation reserve officers’ pay- of space, utilities, etc., in public buildings. 
ments on basis of—correction of Rental agreements. See Rental Agreements. 
Naval Reserve aviation officer’s RENTAL AGREEMENTS: 
record, pursuant to sec. 207, Legis- Government personal ty—rent—disposition— 
lative Reorganization Act of 1946, credit to appropriation v. deposit as mis- 
to show that his transfer to grade cellaneous receipts—in view of provisions 
of aviation cadet had been made on in Independent Offices Appro. Act. 1948, 
Aug. 7, 1942, date of Bur. of Naval limiting amount that construction fund 
Personnel dispatch directing such of Maritime Com. may be obligated for 
transfer—when in fact he had not maintenance and operation of shipyards, 
been transferred until Sept. 9, 1942— warehouses, and terminals, and requiring 
does not authorize payment of lump that receipts which otherwise would be 
sum under sec. 12, Naval Aviation deposited to credit of such fund be covered 
Cadet Act of 1942, pertinent provisions into misc. receipts, amounts paid by lessees 
of which were suspended by E. 0. of shipyards, warehouses, and terminals as 
No. 9268 as to officers formerly trans- reimbursement for utilities furnished by 
ferred to grade of aviation cadet sub- Govt., as well as payments orf account of 
sequent to Sept 3, 1942 damage repair and rental of Govt.-owned 

Right to payment on basis of, in gen- and operated equipment, may not be 
eral—authority conferred upon Sec. of credited to construction fund for addi 
Army, Sec. of Navy, and Sec. of tional obligation but are for depositing 
Treasury with respect to Coast Guard, into mise. receipts 
respectively, by sec. 207, Legislative RENTAL ALLOWANCE: 
Reorganization Act of 1946, to correct See Quarters, rental allowance. 
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Private property—leased premises. See 

Leases, repairs and improvements. 

Public property: 

Public buildings. See Public Buildings, 
repairs and improvements. 

Repair, etc., of damaged or destroyed 
housing facilities. See Property, public, 
damage, loss, or destruction. 


RETIREMENT: 
Civilian: 


Annuities: 

Lighthouse Service personnel. See Re- 
tirement, civilian, Lighthouse Service 
personnel. 

Reemployment—salary deductions—in 
making salary payments to Civil Ser- 
vice annuitants over 60 years of age for 
periods of reemployment after apr. 1, 
1948, effective date of act of Feb. 28, 
1948, amending Civil Service Retire- 
ment Act of 1930, as amended, there 
should be deducted sum equal to re- 
tirement annuity allocable to period 
of actual employment, pursuant to 
provisions of sec. 2 (b) of 1948 act, not- 
withstanding that law in effect at 
time of retirement required discontin- 
uance of annuity payments during 
periods of reemployment instead of 


Service credit to be included in com- 
puting. See Retirement, civilian, sero- 
ice credits. 

Deductions: 

Accrued but unpaid compensation of 
deceased employees—there may not 
be discontinued present practice of 
deducting Civil Service Retirement 
and Disability Fund percentage from 
final salary payment of deceased 
employee, in view of provisions of act 
of June 22, 1934, directing payment of 
civilian retirement deductions of 
deceased employee to his designated 
beneficiary and prescribing line of 
descent, if there be no such beneficiary, 
which does not coincide with that 
controlling payment of final salary 
under laws of descent and distribution 
of decedent’s domicile. -..............- 

Set-off. See Set-Off, retirement deduc- 
tions. 

District of Columbia employees—school 
teachers. See District of Columbia, 
school teachers, retirement. 

Lighthouse Service personnel: 

Annuities: 

Night work differential inclusion—in 
determining retired annuity other- 
wise due former employee of Light- 
house Service under act of June 20, 
1918, as amended, payments of night 
work differential authorized by 
Federal Employees Pay Act of 1945, 


REPAIRS AND IMPROVEMENTS: Page | RETIREMENT —Continued. 
Civilian— Continued. 


Lighthouse Service personnel—Con. 
Annuities—Continued. 
not being a part of “average annual 
pay” within meaning of said retire- 
ment act, are not to be considered in 
computation of annuity---.........-. 
Overtime compensation inclusion—in 
determining retired annuity other- 
wise due former employee of Light- 
house Service under act of June 20, 
1918, as amended, payments of over- 
time compensation authorized by 
Federal Employees Pay Act of 1945, 
not being a part of “‘average annual 
pay” within meaning of said retire- 
ment act, are not to be considered in 
computation of annuity--.......... 

Reemployment—annuity matters. See 
Retirement, civilian, annuities. 

Service credits—fractional year’s service 
of territorial judges—in computing rate 
of retirement compensation of territorial 
judges pursuant to provisions of 28 
U. 8. C. 375g, which do not specifically 
refer to anything less than year in con- 
nection with service period to be used in 
such computation, fractional year’s 
service may not be counted_............ 


762| Maritime Service enrollees—administrative 


214 


establishment of retirement system— 
provisions of sec. 216 (a), Merchant Ma- 
rine Act of 1936, as amended, authorizing 
Maritime Com. to fix rates of “‘pay”’ of 
enrollees and providing that the “ranks, 
grades, and ratings” of such enrollees 
shall be same as those prescribed for Coast 
Guard personnel, constitute no basis for 
administrative promulgation of regula- 
tions purporting to establish pension or 
retirement system with pay for Maritime 


Military, naval, ete.: 


Active-duty pay. See Pay, active duty, re- 
tired personnel. 

Advancement in rank upon retirement— 
effect of temporary active-duty rank— 
sec. 3, act of Jan. 12, 1923, authorizing for 
commissioned officers of Coast Guard, 
retired after 40 years’ service, one-grade 
advancement in rank and retired pay 
over that actually held at time of retire- 
ment, operates only upon permanent 
rank of such officer and not upon higher 
temporary rank in which retired for age 
pursuant to provisions of secs. 9 and 10, 
act of Feb. 21, 1946, as amended, applic- 
able to officers attaining age of 62 years__ 

Army nurses—eligibility determination 
through equalization to junior officers’ 
service—officer of Army Nurse Corps or 
the Women’s Medical Specialist Corps, 
Regular Army, whose active Federal 
service in armed forces is less than con- 
tinuous active commissioned service of 
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RETIREMENT— Continued. 
Military, naval, etc.—Continued. 


any officer, male or female, in Medical 
Dept. who is junior to her in rank may 
be credited, under sec. 108 (c), Army- 
Navy Nurses Act of 1947, with service 
equal to continuous active commissioned 
service of such junior officer for purpose 
of determining eligibility for retirement 
and percentage of active-duty pay to be 
employed in computing retired pay... 


Compensation restrictions. See Compen- 


sation, double, retired personnel. 


Crediting of fractional years’ service of 





Army enlisted men: 

Army enlisted man retired pursuant to 
sec. 4, Armed Forces Voluntary Re- 
cruitment Act of 1945, prior to amend- 
ing act of Aug. 10, 1946, with 19 years 
and six months of active service was to 
be regarded as having completed 20 
years’ service in determining his re- 
tired pay percentage rate as well as his 
right to retirement and, under saving 
provisions of 1946 statute, he continues 
to be entitled to such percentage rate 
multiplied by active-duty pay pro- 
vided by original act or that provided 
by amending act, whichever is greater, 
notwithstanding that amending stat- 
ute precludes counting of six months 
as complete year in determining eli- 
gibility for retirement-.--_............ 

Former Army enlisted man who, prior 
to effective date of Armed Forces 
Voluntary Recruitment Act of 1945, 
was honorably discharged from service 
for physical disability after having 
completed 19 years, 11 months, and 20 
days of active service is not entitled to 
count, pursuant to sec. 4 of said act, 
fractional year’s service amounting to 
six months or more as complete year 
in determining his “eligibility for re- 
tirement”’ under sec. 2, act of June 30, 
1941, as amended, providing for retire- 
ment of enlisted men on account of 
physical disability after 20 or more 


Redetermination of disability status of 
officers retired or released from active 
duty without pay—general rule that 
effective date of retirement of regular 
officer of armed services is governed by 
date when President approves his re- 
tirement and by uniform retirement 
date act of Apr. 23, 1930, is applicable 
to disability retirements of former 
Coast Guard Reserve officers who, 
after being released from active duty 
without pay for physical disability 
pursuant to decision of retiring, etc., 
board, request review of such decision 
under provisions of sec. 302 (a), Serv- 
icemen’s Readjustment Act of 1944, as 
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Military, naval, ete.—Continued. 
Effective date—Continued. 


amended, and are retired as result of 
Retirement of former Army enlisted 
men previously discharged for physical 
disability—unqualified discharge of 
former Regular Army enlisted man 
with twenty years’ service for perma- 
nent physical disability incurred in 
line of duty may not be regarded as 
invalid merely because officer who 
effected discharge may not have been 
aware, at time, of act of June 30, 1941, 
authorizing retirement with pay of 
similarly situated enlisted men, and, 
therefore, effective date of former en- 
listed man’s retirement under sec. 2 of 
act as amended should be governed for 
retired pay purposes by date of ap- 
proval by competent authority of his 
retirement, and by uniform retirement 
date statute of Apr. 23, 1930, and may 
not be date prior to date of such ap- 


Entitlement of former enlisted men to 


benefits of legislation enacted after 
discharge: 

Army enlisted man retired for physical 
disability with 20 years and more than 
6 months of service and in receipt of 
retired pay under sec. 3, act of June 
30, 1941, computed on basis of longev- 
ity credit for over 18 but less than 21 
years of service, is not now entitled by 
reason of enactment of sec. 4, Armed 
Forces Voluntary Recruitment Act of 
1945, as amended, to have his longevity 
pay recomputed on basis that six 
months or more are to be credited as 


Former Army enlisted man who, prior 
to effective date of Armed Forces Vol- 
untary Recruitment Act of 1945, was 
honorably discharged from service for 
physical disability after having com- 
pleted 19 years, 11 months, and 20 days 
of active service is not entitled to 
count, pursuant to sec. 4 of said act, 
fractional year’s service amounting to 
six months or more as complete year 
in determining his “eligibility for re- 
tirement”’ under sec. 2, act of June 30, 
1941, as amended, providing for retire- 
ment of enlisted men on account of 
physical disability after 20 or more 

Provisions of sec. 4, Armed Forces Vol- 
untary Recruitment Act of 1945, as 
amended by sec. 6 (a), act of Aug. 10, 
1946, respecting retirement pay bene- 
fits of “any enlisted man of the Regu- 
lar Army” who has completed min- 
imum of twenty but less than thirty 
years of active Federal service are not 
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Page | RETIREMENT —Continued. 
Public Health Service reserve officers— 


Entitlement of former enlisted men to 
benefits of legislation enacted after 
discharge— Continued. 

to be regarded as applying to former 
enlisted men who, although otherwise 
qualified, were discharged prior to 
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Continued. 

Disability retirement, in general—Con. 
tions,”” so that effective date of this 
retirement is matter to be determined 
by Federal Security Administrator 


pursuant tosuch Executiveorder...... 2% 
effective date of act and who thereafter Discharge as affecting right of disability 
do not enlist or reenlist in Regular retirement—former Public Health Serv- 
BO eccces och bin! cho So teats. 129 ice reserve officer who contracted disease 

Maritime Service enrollees. Sec Retire- in line of duty prior to Nov. 11, 1943, 
ment, Maritime Service enrollees. date of act (now repealed) which assimi- 
Public Health Service reserve officers. lated such reserve officers to disability 
See Retirement, Public Health Service retirement benefits of officers of AUS, 
reserve officers. and who subsequent thereto, upon de- 
Reemployment—compensation restric- termination that such disease was cured, 
tions. See Compensation, double, retited performed assigned duties for 18 months 
personnel. “in time of war” before his reserve com- 
Retired pay. See Pay, retired. mission was terminated, is eligible, upon 
Women’s Medical Specialist Corps mem- subsequent authorative determination 
bers—eligibility determination through that he was disabled by reason of such 
equalization to junior officers’ service— disease at time his commission was ter- 
officer of Army Nurse Corps or the minated, for retirement under the provis- 
Women’s Medical Specialist Corps, sions of sec. 211 (a), Public Health Service 
Regular Army, whose active Federal Act. 26C.G. 114, distinguished_-._.___- 283 
service in armed forces is less than con- Retired pay. See Pay, retired. 
tinuous active commissioned service Reemployment—compensation restrictions. 
of any officer, male or female, in Medical See Compensation, double; Officers and Em- 
Dept. who is junior to her in rank may ployees, holding two positions. 
be credited, under sec. 108 (c), Army- SALES: 
Navy Nurses Act of 1947, with service Old or used equipment, etc., sold in pur- 
equal to continucus active commissioned chasing new: 
service of such junior officer for purpose Application of sale proceeds to purchase 
of determining eligibility for retirement price: 
and percentage of active-duty pay to be Accounting procedure: 
employed in computing retired pay... 530 Administrative procedure whereby 
Public Health Service reserve officers: sales proceeds of used vehicles would 
Disability retirement, in general: be covered into subsidiary accounts 
While subsec. (f), sec. 211, Public Health under special fund receipt account 
Service Act, makes Civil Service Re- according to class of vehicle sold for 
tirement Act, as amended, applicable purpose of applying such proceeds 
generally to commissioned officers of toward purchase price of new ve- 
Reserve Corps of Public Health Serv- hicles of same class would not afford 
ice, provisions of subsec. (a) of said identification of particular replace- 
section properly may be considered ment purchase with related sale of 
as impliedly authorizing retirement of old vehicle as contemplated by sec. 
such reserve officers for “disease or 8, administrative expense statute of 
injury incurred in line of duty in time Aug. 2, 1946, permitting application 
of war” under conditions applicable to of proceeds from sales of used ve- 
officers of A US, as was specifically pro- hicles, etc., toward purchase of new 
vided for under prior repealed law Sg Re Las 477 
(sec. 8, act of Nov. 11, 1943)__........-- 283 Where appropriation for particular 
Effective date determination—former fiseal year legally is obligated for 
Public Health Service reserve officer purchase of new vehicles, etc.—as 
who became entitled, after his reserve distinguished from administrative 
commission was terminated in July obligation—proceeds of sale of re- 
1945, to retirement for disability under placed equipment are available, 
sec. 211 (a), Public Health Service Act, under sec. 8, administrative expense 
by reason of authoritative determina- statute of Aug. 2, 1946, for applica- 
tion that, at time his commission was tion against purchase even though 
terminated, he was disabled by reason funds actually may not be received 
of disease, may be considered under the until succeeding fiscal year, and may 
privisions of E. O. No. 9655 as having be deposited to account current for 
been “transferred to inactive duty fiscal year during which obligation 
after July 1, 1944, but before the date for purchasing new equipment was 
of the promulgation of these regula- incurred. 26 C. G. 729, amplified... 563 
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Old or used equipment, etc., sold in pur- 
chasing new—Continued. 
Application of sale proceeds to purchase 
price—Continued. 

Effect of appropriation authorizations 
and limitations—authority in sec. 8, 
administrative expense statute of Aug. 
2, 1946, for application of proceeds of 
sale of old vehicles toward purchase of 
new may be exercised, in case of pas- 
senger vehicles, only in connection 
with purchase of vehicles which have 
been specifically authorized in ap- 
plicable appropriation act pursuant to 
provisions of sec. 16 (a) of said act, and 
may not be regarded as authority for 
sale of old vehicles and use of proceeds 
thereof without regard to appropriation 
limitation respecting number of pas- 
senger vehicles which may be pur- 


Intermingling of unrelated equipment, 
ete.—authorization in sec. 8, adminis- 
trative expense statute of Aug. 2, 1946, 
to sell “‘similar items’’ and apply sale 
proceeds to purchase price of replace- 
ment equipment, does not constitute 
authority for Public Roads Adm, to 
classify as road building equipment 
various types of construction and 
maintenance equipment used in road 
construction, such as trucks, tractors, 
etc., so that proceeds of sale of any one 
type of equipment would be available 
for application against purchase of any 
other type of equipment so classified - - 

Sale in one fiscal year and purchase in 

another: 

Where appropriation for particular 
fiscal year legally is obligated for 
purchase of new vehicles, etc.—as 
distinguished from administrative 
obligation—proceeds of sale of re- 
placed equipment are available, un- 
der sec. 8, administrative expense 
statute of Aug. 2, 1946, for applica- 
tion against purchase even though 
funds actually may not be received 
until succeeding fiscal year, and may 
be deposited to account current for 
fiscal year during which obligation 
for purchasing new equipment was 
incurred. 26 C. G. 729, amplified.. 

Where, prior to purchase of new equip- 
ment, old or used equipment is sold, 
which situation is not contemplated 
by sec. 8, administrative expense 
statute of Aug. 2, 1946, authorizing 
application of proceeds of sale of 
used vehicles, etc., toward purchase 
of new similar items, funds derived 
from such sales have no longer 
period of availability than funds 
appropriated for purchase of new 
equipment, and, therefore, sale 
proceeds received in prior fisca] year 
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Old or used equipment, etc., sold in pur- 


chasing new—Continued. 
Application of sale proceeds to purchase 
price—Continued. 
Sale in one fiscal yea: and purchase in 
another—Continued. 
are not available for application 
against cost of new equipment pur- 
chased in subsequent fiscal year and 
chargeable to appropriation of that 
fiscal year, but are for depositing into 
misc. receipts. 26 C. G. 729, ampli- 


Sale of more than one piece when 
acquiring only one new—under sec. 8, 
administrative expense statute of Aug. 
2, 1946, authorizing application of pro- 
ceeds of sale or exchange allowance of 
used vehicles, etc., toward purchase of 
new similar equipment, two or more 
old units of equipment may be traded 
in or sold and proceeds thereof applied 
toward purchase of unit of new equip- 
ment if, in fact, one is to be used as 
replacement for old; however, if old 
equipment is surplus, exchange or sale 
thereof in connection with purchase of 
new is not authorized—it being for 
disposition under applicable provi- 
sions of Surplus Property Act of 1944. 

Disposition of proceeds—in general— 
where, prior to purchase of new equipment, 
old or used equipment is sold, which situa- 

tion is not contemplated by sec. 8, 

administrative expense statute of Aug. 2, 

1946, authorizing application of proceeds 

of sale of used vehicles, etc., toward 

purchase of new similar items, funds 
derived from such sales have no longer 
period of availability than funds appro- 
priated for purchase of new equipment, 
and, therefore, sale proceeds received in 
prior fiscal year are not available for 
application against cost of new equip- 
ment purchased in subsequent fiscal 
year and chargeable to appropriation of 
that fiscal year, but are for depositing 
into misc. receipts. 26 C. G. 729, 


Surplus, obsolete, scrap, etc., property and 


materials—advertising of availability for 
sale—authorization requirements—provi- 
visions of sec. 3828, R. 8., requiring 
advance written approval of head of 
department for newspaper advertising, 
are not for application where advertising 
respecting availability of surplus property 
for sale 30 days before its abandonment or 
destruction is placed in local newspapers 
by contracting officers of disposal agency 
pursuant to mandatory advertising re- 
quirements of regulation—having force and 
effect of law—issued in furtherance of the 
provisions of sec. 11 (e), Surplus Property 
Act of 1944, as amended, authorizing Sur- 
plus Property Adm. to prescribe regula- 


Page 
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concerning surplus property available 


Page | ST A'TES—Continued. 
Subdivisions—Continued. 
regulations enacted under police powers 


Assessments for local improvements. See 
Taxes, municipal, assessments for local 
improvements. 

Fees incident to control of dangerous 
instrumentalities—Government Iiabil- 
ity—Govt. is not liable for payment of 
inspection fees prescribed by municipal 


fective to July 1, 1947, authorizing, 
in case of transfers between points 
within continental U. 8., reimburse- 
ment at commuted rates prescribed 
therein for expenses of temporary 
storage of household goods and per- 
sonal effects at not to exceed actual 


petting soi a 48 for purpose of controlling dangerous 
Vendees’ deposits. See Bidders, deposits. instrumentalities in connection with 
SERVICEMEN’S DEPENDENTS property used by Coast Guard in exercise 
ALLOWANCE: of governmental functions._....._______ 232 
See Family Allotment and Allowance. Taxes. See Tazes, State, 
SET-OFF: STATUTORY CONSTRUCTION: 
Retirement deductions—bonded employee’s See, also, Words and Phrases, for construction 
indebtedness—prior to collection action of particular langugage. 
under bond—in connection with indebted- Specific v. general provisions—specific 
ness due Govt. arising from loss covered provision in sec. 1, administrative expense 
by employee’s bond, loss should be re- statute of Aug. 2, 1946, authorizing rein- 
ported to Civil Service Com. for set-off bursement for shipment of household 
against amount to employee's credit in effects on permanent change of station 
Retirement and Disability Fund without upon commuted basis in lieu of payment 
awaiting final adjudication of Govt.’s of actual expenses, while in irreconcilable 
claim against surety under bond, so that conflict with act of Mar. 3, 1875, providing, 
if set-off is actually accomplished from generally, for allowance of actual expenses, 
immediately available fund to credit of only, in connection with such shipments, 
employee, subsequent collection from is to be regarded as controlling, so that 
surety properly would be reducible in employee is entitled to be reimbursed for 
amount so recovered... .-..-.------------ 703 costs of transportation on commuted basis 
SICK LEAVE: in accordance with tables prescribed by 
See Leaves of Absence, sick. E. O. No. 9805 issued pursuant to said 
SIX MONTHS’ DEATH GRATUITY: statute even though reimbursement be in 
2 ~ coe og siz months’ death. excess of actual expenses incurred_______- 2380 
. TEN RAPHIC SERVICES: 
Postage—purchases for penalty-mail pur- , See omy silvers ca 
poses—purchase of postage stamps by STORAGE: 
National Capital Housing Authority from Rts 
special deposit account for maintenance apenerert 
and operation of housing developments —— me psttienetihiaans 
for same purpose for which specific amount uther - * ~ — a os z 
was appropriated to cover cost of penalty aus * eek cs 5 sae > 
mail of Authority for deposit in general - = O. No. 9805 issued pur- 
Seta 28, pA tans se eeieeoe suant to administrative expense stat- 
; ute of Aug. 2, 1946, which author- 
unauthorized augmentation of penalty- ‘nn soiebemmmeens cin cemmnated 
mail appropriation, and voucher covering basis for transportation, packing 
such ea many ust Ro cneiind* Re 72 crating, temporary storage, etc., of em- 
onan Se ee rake ployees’ household goods and personal 
Pee armentn tao me. For | won, of tn 
mente, te How af tenes. ing commuted rates into separate 
Fees incident to use of outboard motors— charges for packing, crating, storage 
Government liability—imposition of regis- jn Semienell aa lo ~A aie 
tration fee prescribed by State statute in ee — = Ihara 
connection with use of outboard motors and hauled to storage but not shipped 
= — ong to be eae aoa to new station because of her retransfer 
of author eee to her former station may not be re- 
constitutes infringement of right of U. 8. imbursed amounte expended for pack- 
to conduct its activities free from State - ; pam ne 
interference or control and, accordingly, RP sone rocrrrespenres--~ 
payment of such fee upon demand therefor Commutation of actual expense author- 
by State is not authorized-_-............. 278 ization: 
Municipalities, counties, ete. See States, Effective date—provisions of sec. 12 
subdivisions. (b), E. O. No. 9805, as added by 
Subdivisions: E. O. No. 9933, retroactively ef- 
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Household effects—Continued. 
Commutation of actual expense aut hor- 
ization— Continued. 
amount paid by employee, are for 
application only in those cases 
where order directing travel was 
issued on or after July 1, 1947 
Extent of authorization, in genera]— 
under sec. 12 (b), E. O. No. 9805, 
as added by E. O. No. 9933, author- 
izing reimbursement on commuted 
basis at not to exceed actual expenses 
of temporary storage of household 
effects, reimbursement should be 
made for actual expenses of tem- 
porary storage for first 60 days and 
other necessary expenses incidental 
thereto or arising solely from storage, 
including expenses of moving effects 
to and from storage, it being im- 
material whether cost of final dray- 
age from storage to residence was 
incurred subsequent to expiration 
of authorized 60-day storage period- 
Incidental expenses generally—under 


accruing prior to date process for arrest 
of such property is served by representa- 
tive of Dept. of Justice in connection 
with institution of in rem forfeiture pro- 
ceedings—or, ifno process be issued, prior 
to date such department takes possession 
thereof—are chargeable to appropriation 
“Collecting the Revenue from Cus- 
toms,”’ but expenses accruing thereafter 
are chargeable to appropriation “Salaries 
and Expenses of Marshals, etc., Depart- 
ment of Justice” 


Public property—storage in transit—appli- 


cability of rates charged public generally— 
inasmuch as effect of so-called Section 22 
Quotation, tendered by carriers for use in 
computing charges for storage of Govt. 
property in transit, would be to require 
payment of higher rate than that avail- 
able to public at large under duly filed 
tariffs for like storage, higher charges so 
tendered may not be paid, it being well 
established that Govt., like any other 
shipper, is entitled to benefit of tariff rates 
available to public 


sec. 12 (b), E. O. No. 9805, as added SUBSIDIES: 

by E. O. No, 9933, authorizing re- Operating-aifferential subsidies. See Mar- 
imbursement on commuted basis itime Commission, operating-differential 
at not to exceed actual expenses of subsidies. 

temporary storage of household SUBSISTENCE: 

effects, reimbursement should be See, also, related heading: Tvaveling Er- 


made for actual expenses of tempo- 
rary storage for first 60 days and 
other necessary expenses incidental 
thereto or arising solely from storage, 
including expenses of moving effects 
to and from storage, it being im- 
material whether cost of final dray- 
age from storage to residence was 
incurred subsequent to expiration 
of authorized 60-day storage period _- 
Incidental expenses generaliy—under 
sees. 19 and 20, E. O. No. 9805, issued 
pursuant to sec. 1, administrative 
expense statute of Aug. 2, 1946, author- 
izing drayage and temporary storage 
of household effects upon permanent 
change of station, employee transferred 
to overseas post of duty may be al- 
lowed necessary expenses incidental 
to temporary storage of his household 
effects, or arising solely from tem- 
porary storage thereof, including ex- 
penses of moving effects to and from 


Packing, crating, hauling, etc., incident 
to storage. See Transportation, house- 
hold effects, packing, crating, hauling, 
unpacking, etc., incident to storage. 

Seized property—appropriation charge- 
able—expenses of seizure, storage, and 
lisposition of merchandise, vehicles, 
etc., seized by customs officers under au- 
thority of Title VI of Espionage Act for 
violation of Export Control Act of 1940, 


penses. 


Actual expenses: 


Boards, commissions, committees, etc. 
See Traveling Expenses, boards, commis- 
sions, committees, etc. 

Naval personnel assigned to duty with 
Military Air Transport Service or Fleet 
Logistic Support Wings—specific travel 
order issuance necessity—naval person- 
nel assigned to duty with Military Air 
Transport Service—created by Sec. of 
Defense through consolidation of Air 
‘Transport Service and Naval Air Trans- 
port Service—or with Fleet Logistic 
Support Wings—composed of elements 
of Naval Air Transport Service author- 
ized for retention in Naval Establish- 
ment—would be entitled under sec. 12, 
Pay Readjustment Act of 1942, as 
amended, as for “naval personnel on 
duty with or under training for the 
Naval Air Transport Service,”’ to actual 
expenses or per diem in lieu thereof, 
while away from their permanent sta- 
tions, without issuance of specific travel 


Boards, commission, committees, etc. : 


See, also, Traveling Expenses, boards, com- 
missions, committees, etc. 

Statutory reimbursement prohibition ap- 
plicability—sec. 5, act of Aug. 2, 1946, as 
affecting—sec. 5, administrative expense 
statute of Aug. 2, 1946, authorizing allow- 
ance of traveling expenses and per diem 
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Employees serving without or at nominal 


in lieu of subsistence to persons serving 
without or at nominal compensation, 
is to be regarded as providing for pay- 
ment of such expenses for persons at- 
tending meetings of commissions, coun- 
cils, etc., only where authority other- 
wise exists for establishment of such 
bodies, and may not be construed as 
affecting or modifying provisions of sec. 
3681, R. S., or sec. 9, act of Mar. 4, 1909, 
generally prohibiting payment from 
public funds of expenses of any commis- 
sion, council, board, etc., unless creation 
thereof has been authorized by law 
Employees serving without or at nominal 

compensation: 
Attendance at meetings of commissions, 

councils, etc.: 
Statutory reimbursement prohibition 
applicability: 

In absence of statutory authority for 
creation of National Minerals Ad- 
visory Council by Sec. of Interior, 
traveling expenses and per diem in 
lieu of subsistence provided in sec. 
5, administrative expense statute of 
Aug. 2, 1946, for persons serving 
without or at nominal compensation 
may not be paid in view of provisions 
of sec. 3681, R. S., and sec. 9, act of 
Mar. 4, 1909, generally prohibiting 
use of public moneys for expenses 
of any council unless creation 
thereof has been authorized by law. 

Sec. 5, administrative expense statute 
of Aug. 2, 1946, authorizing allow- 
ance of traveling expenses and per 
diem in lieu of subsistence to persons 
serving without or at nominal com- 
pensation, is to be regarded as pro- 
viding for payment of such expenses 
for persons attending meetings of 
commissions, councils, ete., only 
where authority otherwise exists for 
establishment of such bodies, and 
may not be construed as affecting 
or modifying provisions of sec. 3681, 
R. S., or sec. 9, act of Mar. 4, 1909, 
generally prohibiting payment from 
public funds of expenses of any com- 
mission, council, board, etc., unless 
creation thereof has been authorized 


Expert or consultant employed by con- 
tract on temporary or intermittent 
basis to serve without compensation, 
in accordance with sec. 15, adminis- 
trative expense statute of Aug. 2, 1944, 
is within purview of the provisions of 
sec. 5 of said act relating to payment of 
traveling expenses and per diem in lieu 
of subsistence of persons serving with- 


compensation—Continued. 
In general—Continued. 

out compensation, rather than pro- 
visions relating to persons employed 
intermittently as experts or consult- 
ants and compensated on per diem 
when actually employed basis 

In connection with necessary travel of 
experts or consultants who are em- 
ployed, either temporarily or inter- 
mittently, under provisions of sec. 15, 
administrative expense statute of Aug. 
2, 1946, Govt. Requests for Transpor- 
tation should be used, and per diem in 
lieu of subsistence may be paid, in ad- 
dition to contractual daily rate of pay, 
as prescribed by Standardized Govt. 
Travel Regs. and Subsistence Expense 
Act of 1926, as amended 


Headquarters: 


Administrative determination finality, in 
general—administrative designation of 
field office, where no duty would be per- 
formed, as headquarters of certain em- 
ployees solely for purpose of paying them 
per diem in lieu of subsistence while on 
detail for temporary duty at Wash., 
D. C., which otherwise would be their 
headquarters upon retransfer of agency 
from location of such field office to Wash- 
ington, would result in payment of addi- 
tional compensation to employees in- 
volved and, as such, cannot be sanc- 
tioned by this Office; furthermore, such 
details would be in contravention of pro- 
vision in 5 U. S. C. 39 generally prohibit- 
ing detail of field employees for duty in 
Dist. of Col 

Availability of ‘‘Emergency Fund for the 
President”—Naval Reserve officers 
who, after dates scheduled for their re- 
lease from active duty, remained on 
active duty at their permanent duty 
stations for performance of temporary 
duty with Coal Mines Adm. may be 
paid per diem in lieu of subsistence for 
such temporary duty from funds allo- 
cated to Sec. of Interior from ‘‘Emer- 
gency Fund for the President” for neces- 
sary expenses in connection with seizure 
and operation of coal mines, even though 
they were not away from their desig- 
nated posts of duty within meaning of 
sec. 12, Pay Readjustment Act or 1942, 
as amended. 26 C. G. 902, amplified. _- 

Erroneous designation—effect on per diem 
payments—administrative designation 
of field office, where no duty would be 
performed, as headquarters of certain 
employees solely for purpose of paying 
them per diem in lieu of subsistence 
while on detail for temporary duty at 
Wash., D. C., which otherwise would 
be their headquarters upon retransfer of 
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agency from location of such field office 
to Washington, would result in payment 
of additional compensation to employees 
involved and, as such, cannot be sanc- 
tioned by this Office; furthermore, such 
details would be in contravention of pro- 
vision in 5 U. 8. C. 39 generally prohib- 
iting detail of field employees for duty 
in Dist. of Col 

Reserve or retired officers ordered to 
active duty for temporary periods— 
Naval Reserve officers who, after dates 
scheduled for their release from active 
duty, remained on active duty at their 
permanent duty stations for perform- 
ance of temporary duty with Coa] Mines 
Adm. may be paid per diem in lieu of 
subsistence for such temporary duty 
from funds allocated to Sec. of Interior 
from “Emergency Fund for the Presi- 
dent”’ for necessary expenses in connec- 
tion with seizure and operation of coal 
mines, even though they were not away 
from their designated posts of duty 
within meaning of sec. 12, Pay Read- 
justment Act of 1942, as amended. 26 
C. G. 902, amplified 


Orders. See Orders. 
Per diems: 


Boards, commissions, committees, etc. 
See Traveling Expenses, boards, commis- 
sions, committees, etc. 

Employees serving without or at nominal 
compensation. See Subsistence, employ- 
ees serving without or at nominal com- 
pensation. 

Headquarters. See Subsistence, head- 

quarters. 

Missing, interned, or captured persons— 
status as part of pay and allowances—per 
diem in lieu of subsistence,” temporary 
allowance while in travel status, which 
employee was receiving at beginning of 
period of absence in status of “captured 
by an enemy,”’ may not be allowed as 
part of “pay and allowances” with which be 
was entitled to be credited under sec. 2 
of Missing Persons Act, as amended, 
during period of such absence. 

Private party consultation, conference, 
etc., matters. See Traveling Expenses, 
private parties. 

Reductions—prospective reduction by un- 
authorized administrative officer—in 
view of secs. 5 and 45, Standardized 
Govt. Travel Regs., providing that only 
heads of agencies or designated subordi- 
nates may authorize or approve official 
travel and prescribe rates of per diem in 
lieu of subsistence, subordinate officer 
to whom such authority was not dele- 
gated may not fix effectively prospective 
reduction in rate of per diem specified in 
employee's travel orders so as to deprive 
him of benefit of higher per diem rate-_.. 


657 


361 


Sickness—return to station—where em- 
ployee performing assigned duties at tem- 
porary duty station is taken ill and is un- 
able to complete such duties—occurrence 
which generally places additional cost 
on Govt. through necessity of assigning 
another employee to complete unfinished 
duties—expenses of return of the em- 
ployee to his official station including 
per diem in lieu of subsistence for such 
period of travel, being for personal con- 
venience of employee, are not chargeable 
against appropriated funds____......._. 

Temporary duty. See Subsistence, tempo- 
rary duty. 

Underclaim due to unauthorized per diem 
reduction—fact that employee submit- 
ted “true and just’ travel voucher 
claiming per diem in lieu of subsistence 
at rate fixed by unauthorized adminis- 
trative officer which was less than rate 
authorized in his properly issued travel 
orders, and that he accepted, without 
protest, payment at such reduced rate, 
does not operate as waiver so as to pre- 
clude employee from claiming difference 
between reduced and authorized per 
diem rate__..... 


Subsistence allowance. See Subsistence Al- 


lowance. 


Temporary duty: 


Additional duty at place of week-end 
sojourn—employee who departed from 
his temporary duty station on Friday 
after working hours via privately owned 
automobile to spend week-end at another 
place, with intention of returning by 
Sunday by same means at no personal 
expense, but who, at request of his 
superior, remained at such place for per- 
formance of official business on Monday 
is entitled to cost of return transportation 
to his temporary station and to addi- 
tional per diem for period of such addi- 
tional duty. 3 C. G. 760, and 11 id. 336, 


As involving questions of subsistence at 


headquarters. See Subsistence, head- 


quarters. 

Naval personnel assigned to duty with 
Military Air Transport Service or Fleet 
Logistic Support Wings—specific travel 
order issuance necessity—naval person- 
nel assigned to duty with Military Air 
Transport Service—created by Sec. of 
Defense through consolidation of Air 
Transport Service and Naval Air Trans- 
port Service—or with Fleet Logistic 
Support Wings—composed of elements 
of Naval Air Transport Service author- 
ized for retention in Naval Establish- 
ment—would be entitled under sec. 12, 
Pay Readjustment Act of 1942, as 
amended, as for “naval personnel on 
duty with or under training for the 
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Naval Air Transport Service,” to actual 
expenses or per diem in lieu thereof, while 
away from their permanent stations, 
without issuance of specific travel 


Pending assignment to permanent duty 
station—in view of the fact that, due to 
exigencies of service, it was impossible 
administratively to determine new 
permanent stations of Navy officers at 
time of detachment from old permanent 
stations, officers who had been so de- 
tached pursuant to orders which allowed 
per diem incident to performance of 
temporary duty pending further assign- 
ment to duty were entitled under sec. 12 
of Pay Readjustment Act of 1942, as 
amended, to such per diem payments in 
absence of evidence indicating that in- 
terim assignment was other than 
temporary in nature 

Per diem savings by return to head- 
quarters over holidays, week ends, etc., 
as factor in allowing transportation ex- 
penses—where amount of per diem in 
lieu of subsistence saved by return of em- 
ployee from place of temporary duty to 
his official station over week end did not 
exceed total round-trip transportation 
charges incurred, entire expense of travel 
must be borne by employee, in absence 
of administrative determination that 
such return was for official purposes, and, 
in view of prohibition in par. 46, Stand- 
ardized Govt. Travel Regs., against 
allowance of per diem at official station, 
there may not be credited against such 
transportation expense any per diem 
saving effected by such return 

Transfers—travel time—Government Print- 

ing Office personnel—provisions of sec. 1, 

administrative expense statute of Aug. 2, 

1946, authorizing payment of expenses of 

travel and transportation of dependents 

and household effects upon permanent 
change of station, if authorized by desig- 
nated official of ‘‘department” concerned, 
when considered in light of definition of 
word “department”’ in sec. 18 of act, are 
applicable to Govt. Printing Office, and, 
therefore, transferred employees of said 
agency may be paid expenses of travel and 
transportation, including per diem in lieu 
of subsistence while in transit, from 
agency’s traveling expense appropriation-- 
Travel status—at or near headquarters. 
See Subsistence, headquarters. 


SUBSISTENCE ALLOWANCE: 


Dependents: 

Army Nurse Corps members’ rights 
generally—children—in consonance with 
sec. 208 (a), Army-Navy Nurses Act of 
1947, respecting increased allowance 
rights of Navy nurses, payments to 
members of Army Nurse Corps and 


Women’s Medical Specialist Corps, 
Regular Army, of increased allowances 
on account of dependent children, if 
supported by evidence of death of father 
of children, will not be questioned by 
G. A. O. because of lack of other evidence 
of dependency . 

Entitlement as depending upon validity of 
marriage. See Husband and Wife, mar- 
riage. 

Women’s Medical Specialist Corps mem- 
bers’ rights generally—children—in con- 
sonance with sec. 208 (a), Army-Navy 
Nurses Act of 1947, respecting increased 
allowance rights of Navy nurses, pay- 
ments to members of Army Nurse 
Corps and Women’s Medical Specialist 
Corps, Regular Army, of increased al- 
lowances on account of dependent chil- 
dren, if supported by evidence of death 
of father of children, will not be ques- 
tioned by G. A. O. because of lack of other 
evidence of dependency. 


SUNDAYS AND HOLIDAYS: 
Compenaation: 


Leaves of absence. See Sundays and 
Holidays, leaves of absence. 

Piece- work employees, in general—Navy 
Dept. employees regularly paid on piece 
work basis may be compensated for 
holidays at their guaranteed rate, or at 
average hourly rate of pay determined 
by dividing total production earnings of 
particular employee, exclusive of any 
overtime compensation, for 20 full days 
of operation by 160 hours (number of 
hours regularly worked during 20-day 
period), whichever of two rates is higher. 
26 C. G. 234, amplified 

Premium pay: 

Administrative adjustment of work- 
week to include holiday: 

Classified per annum employee who 
was relieved from working on one 
day of his basic administrative work- 
week and required to work equiva- 
lent time on holiday which otherwise 
would fall outside of his usual basic 
workweek is to be regarded as having 
had his days of work for that particu- 
lar week administratively adjusted, 
so as to entitle such employee to 
compensation at holiday rate pre- 
scribed by sec. 302, Federal Em- 
Ployees Pay Act of 1945, as amended, 
for work on holiday falling within 
his basic administrative workweek _-_ 

Per diem employee subject to 40-hour 
week statute of Mar. 28, 1934, who 
was relieved from working on one 
day of his regular weekly tour of duty 
and required to work equivalent 
time on holiday which otherwise 
would fall outside of his usual tour of 
duty is to be regarded as having had 
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Compensation—Continued. 
Premium pay—Continued. 
Administrative adjustment of work- 
week to include holiday—Con. 
his days of work for that particular 
week administratively adjusted, so 
as to entitle such employee under 
administrative regulations to addi- 
tional pay for work on holiday falling 
within his regular tour of duty____.- 
Half-day on Dec. 24, 1946—pursuant to 
E. O. No. 9810 declaring half-holiday 
for Federal employees on Dec. 24, 1946, 
but not specifying particular hours 
comprising it, it was proper for admin- 
istrative agency to establish as half- 
holiday last four hours of regular work- 
day of employees having other than 
“standard” workday for agency con- 
cerned, and employees who were re- 
quired to work during any portion of 
such last four hours are entitled to 
compensation therefor at holiday rate 
prescribed by sec. 302, Federal Em- 
ployees Pay Act of 1945, as amended. 
26 C. G. 663, distinguished 
Wage board, etc., employees. in gener- 
al—per diem employee subject to 40- 
hour week statute of Mar. 28, 1934, who 
was relieved from working on one day 
of his regular weekly tour of duty and 
required to work equivalent time on 
holiday which otherwise would fall 
outside of his usual tour of duty is to be 


regarded as having had his days of 
work for that particular week adminis- 
tratively adjusted, so as to entitle such 
employee under administrative regula- 
tions to additional pay for work on 
holiday falling within his regular tour 
of duty. 


Wage-board employees—premium pay. 
See Sundays and Holidays, compensation, 
premium pay. 

Fourth-class post offices—employment of 
substitutes during postmasters’ absence 
on Sundays and holidays—under act of 
July 22, 1947, making appropriation item 
“Compensation to postmasters” available 
for compensation of persons acting in lieu 
of postmasters at fourth-class offices during 
their absence on sick or annual leave, or 
leave without pay, expense of employing 
person to act in lieu of fourth-class post- 
master while he is absent on Sundays and 
holidays on which service actually is ren- 
dered public may not be paid from said 
appropriation item which, by itself, au- 
thorizes payment only to replacements 
who serve until acting postmaster is desig- 
nated to fill vacancy in office 

Holidays: 

Compensation. See Sundays and Hioli- 
days, compensation. 


Holidays—Continued. 

What constitutes “holiday”—other than 
common tour of duty on day during 
which half-day holiday granted—pur- 
suant to E. O. No. 9810 declaring half- 
holiday for Federal employees on Dec. 
24, 1946, but not specifying particular 
hours comprising it, it was proper for 
administrative agency to establish as 
half-holiday last four hours of regular 
workday of employees having other than 
“standard” workday for agency con- 
cerned. 26 C. G. 663, distinguished____. 

Leaves of absence—annual—salary and leave 

computations—“ when actually employed” 
employees—em ployee appointed on 
“when actually employed” basis for defi- 
nite period of time who rendered service 
on every workday of his first month of 
service, but failed to work and receive 
compensation for last day of his service 
month because it was holiday on which no 
services were required, need not be re- 
garded as having broken continuity of his 
month of service, ‘‘period in a pay status,” 
as defined by Civil Service Regulations, 
so as to preclude accrual of annual leave 
for such month of service 


TAXES: 


Federal—salary deductions—income tax 
withholding—personal services under con- 
tract—performance of personal services 
procured under contract in accordance 
with authority in sec. 15, administrative 
expense statute of Aug. 2, 1946, as distin- 
guished from nonpersonal services which 
also may be procured under authority 
of said section, results in employer-em- 
ployee relationship between U. 8. and 
person performing such persona! services, 
and, consequently, payment therefor 
should be made on regular pay roll forms 
with income tax deductions made in usual 


Gross income: 
Contract price adjustment: 

Contractor’s direct tax obligation 
necessity—contractor furnishing lu- 
bricating oil to Post Office at Hono- 
lulu, T. H., under contracts provid- 
ing for price adjustment on account 
of taxes in event that Congress sub- 
sequently changes or imposes tax 
applicable directly upon production, 
manufacture or sale of oil, is not 
entitled thereunder to payment of 
any amount in addition to contract 
prices by reason of enactment of ter- 
ritorial gross income tax law by 
Hawaiian Legislature. 

Tax imposition by Territorial legisla- 
ture effect—contractor furnishing 
lubricating oil to Post Office at Hon- 
olulu, T. H., under contracts pro- 
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Gross income—Continued. 

Contract price ad justment—Continued. 
viding for price adjustment on 
account of taxes in event that Con- 
gress subsequently changes or im- 
poses tax applicable directly upon 
production, manufacture or sale of 
oil, is not entitled thereunder to pay- 
ment of any amount in addition to 
contract prices by reason of enact- 
ment of Territorial gross income tax 
law by Hawaiian Legislature. 

Municipal—assessments for local improve- 
ments—Government immunity—assess- 
ment for street improvements levied by 
mupicipal improvement district created 
under laws of State of Idaho against land 
owned by U. 8. within such district is to 
be regarded as involuntary exaction and, 
as such, constitutes tax which U. 8. is not 


Exemption certificates—non-applicability 
to purchases on tax-inclusive basis— 
where vendor furnishing supplies to 
Govt. at quoted prices, including 
amount of applicable Puerto Rico Insu- 
lar excise tax—legal incidence of which 
is upon vendor—certified on its invoice 
that “‘State or local sales taxes ARF in- 
cluded in the amounts billed,’’ payment 
is required to be made to vendor without 
deduction from quoted prices of amount 
equivalent to said tax, and execution of 
tax exemption certificate (Standard 
Form 1094-Rev.) is not required of ven- 


Insular excise tax—contract price inclu- 
sive of tax—where vendor furnishing 
supplies to Govt. at quoted prices, in- 
cluding amount of applicable Puerto 
Rico Insular excise tax—legal incidence 
of which is upon vendor—certified on 
its invoice that “State or local sales 
taxes ARE included in the amounts 
billed,” payment is required to be made 
to vendor without deduction from 
quoted prices of amount equivalent to 
said tax, and execution of tax exemption 
certificate (Standard Form 1094-Rev.) 
is not required of vendor. 


State: 


Business privilege: 
Arizona: 
Contract price adjustment: 

Tax imposed by State of Ariz. on 
gross proceeds or gross income 
from business of contracting, 
having been held by Sup. Ct. of 
Ariz. as not being tax upon sale 
or gross proceeds thereof but busi- 
ness privilege tax based on gross 
proceeds or income, is direct and 
immediate burden upon each 


Business privilege— Continued. 

Artzona—Continued. 

Contract price adjustment—Con. 
contractual transaction rather 
than remote or incidental charge, 
and, therefore, contractor is en- 
titled to be paid amount repre- 
senting such tax under contract 
standard tax clause providing for 
price adjustment on account of 
taxes directly applicable to work 
covered by involved contract. 

Where contractor, relying on regula- 
tions of Ariz. Tax Com. which 
exempted Federal Govt. defense 
contracts from operation of State 
statute imposing business privilege 
tax on contractors, excluded such 
costs from his bid price, subse- 
quent rescission of such regulations 
after award of contract, on de- 
termination that tax was appli- 
cable to Govt. contracts, should 
be regarded as imposing tax after 
date of award within meaning of 
contract standard tax clause pro- 
viding for price adjustment on 
account of taxes subsequently 
imposed, so as to entitle con- 
tractor to payment of amount 
representing such tax applicable 
to contract work. 

Contractor's direct tax obligation neces- 
sity—tax imposed by State of Ariz. on 
gross proceeds or gross income from 
business of contracting, having been 
held by Sup. Ct. of Ariz. as not being 
tax upon sale or gross proceeds thereof 
but business privilege tax based on 
gross proceeds or income, is direct and 
immediate burden upon each con- 
tractual transaction rather than 
remote or incidental charge, and, 
therefore, contractor is entitled to be 
paid amount representing such tax 
under contract standard tax clause 
providing for price adjustment on ac- 
count of taxes directly applicable to 
work covered by involved contraet__ 

Tax-exclusive price as affected by sub- 
sequent removal of exemption—where 
contractor, relying on regulations of 
Ariz, Tax Com. which exempted 
Federal Govt. defense contracts from 
operation of State statute imposing 
business privilege tax on contractors, 
excluded such costs from his bid price, 
subsequent rescission of such regula- 
tions after award of contract, on de- 
termination that tax was applicable to 
Govt. contracts, should be regarded 
as imposing tax after date of award 
within meaning of contract standard 
tax clause providing for price adjust- 
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Business privilege—Continued. 
ment on account of taxes subsequently 
imposed, so as to entitle contractor to 
payment of amount representing such 
tax applicable to contract work_...... 
Tax imposed after contract award— 
where contractor, relying ov regula- 
tions of Ariz. Tax Com. which 
exempted Federal Govt. defense con- 
tracts from operation of State statute 
imposing business privilege tax on con- 
tractors, excluding such costs from his 
bid price, subsequent rescission of such 
regulations after award of contract, on 
determination that tax was applicable 
to Govt. contracts, should be regarded 
as imposing tax after date of award 
within meaning of contract standard 
tax clause providing for price adjust- 
ment on account of taxes subsequently 
imposed, so as to entitle contractor to 
payment of amount representing such 
tax applicable to contract work ---.- oe 
Exemption certificates—non-applicability 
to gasoline purchases in California— 
gasoline taxes imposed by State of 
California, legal incidence of which is on 
vendor, may be reimbursed to Post 
Office Dept. contractors furnishing gaso- 
line under contracts providing that tax- 
exclusive contract price be increased by 
amount of State taxes for which exemp- 
tion is not granted, where gasoline is used 
for purposes not within exemptive pro- 
visions of taxing statute, and department 
may discontinue use of tax exemption 
certificates (Standard Form 1094-Rev.) 
ised in California with respect to such 
Federal payments in lieu of taxes. See 
Payments in lieu of tazes. 
Gasoline—purchases in California—gaso- 
line taxes imposed by State of California, 
legal incidence of which ison vendor, may 
be reimbursed to Post Office Dept. con- 
tractors furnishing gasoline under con- 
tracts providing that tax-exclusive con- 
tract price be increased by amount of 
State taxes for which exemption is not 
granted, where gasoline is used for pur- 
poses not within exemptive provisions of 
taxing statute, and department may 
discontinue use of tax exemption certifi- 
cates (Standard Form 1004-Rev.) in 
California with respect to such purchases 
Salary deductions—income tax withhold- 
ing—applicability to Federal employee 
salary or wage payments—inasmuch as 
provisions of Oregon income tax law re- 
quiring employers to deduct and retain 
one percent of employees’ salaries or 
wages and pay amount withheld to State 
tax commission have effect of imposing 
direct burden upon U. §&., insofar as 
matter of withholding and payment by 
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Federal Govt. of such tax is concerned, 
withholding feature of said income tax 
law is not for application in case of pay- 
ments of salary or wages to Federal em- 


liability— 
rate changes by other than regulatory 
body—State legislature of lowa not having 
undertaken directly or by delegation to 
regulate telephone service rates, rate in- 
crease for regular business telephones 
prescribed by company doing business 
in that State is to be regarded as appli- 
cable to similar service rendered to U. 8. 
under contract specifying lower rate for 
such telephone service so as to authorize 
amendment of contract to provide for 
increased rate, in absence of showing that 
new rate is unreasonable or not uniform 
in its application to general public........ 


TIME: 
Daylight saving—effect as to overtime com- 


pensation of Customs Service employees— 
provision in sec. 5, act of Feb. 13, 1911, as 
amended, for payment of extra compensa- 
tion for certain overtime services perform- 
ed by customs employees during hours 
from 5 p. m. to 8 a. m. is statutory provi- 
sion relating to time within which right 
accrues within meaning of 15 U. 8. Code 
262 requiring that such time be U. 8. 
standard time and, as such, is to be re- 
garded as having reference to standard 
time, rather than to daylight saving time, 
of particular time zone involved 


TRANSPORTATION : 
Baggage: 


See, also, Transportation, household effects. 
War-casualty situations—status of pets 
or mascots—animal pets or mascots be- 
longing to missing Army personnel, not 
being personal articles worn or carried 
about person or articles personally used 
by and associated with person, may not 
be shipped by commercial means under 
112th Art. of War, authorizing delivery 
of effects of deceased persons subject to 
military law to their widows or legal 
representatives, if present, or shipment 
thereof at Govt. expense to such persons 
if not present 


Bills of lading—carrier’s responsibi!ity as to 


bilis prepared by shipper—inasmuch as 
initial carrier has duty of ascertaining in 
relation to less-than-carload shipment, or 
to car containing more than single ship- 
ment, correctness of facts shown on bill of 
lading prepared by shipper, charges over 
and above those otherwise applicable, re- 
sulting from forwarding of car to other than 
its proper destination in reliance upon bill 
of lading prepared by shipper which gave 
wrong car reference, may not be paid 
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Dependents: 

Additional change of station prior to com- 
pletion of travel to first new station— 
in general—where employee's family 
traveled by privately owned automobile 
from previous place of residence to his 
new official station—last of two succes- 
sive changes of station—after expiration 
of time limitation fixed for first change 
of official station, but within time fixed 
for second station change, maximum 
amount of reimbursement allowable is 
constructive cost of transportation from 
second station to new station by most 
economical usually traveled route via 
mode of conveyance actually used, not 
to exceed cost between such points by 
common carrier _. 

Authorization procedure, 

etc., in general: 

Advance authorization requirement: 

Even though order authorizing trans- 
fer of employee's officia) station con- 
tained no directions for travel—em- 
ployee already being at such point 
performing temporary duty—amend- 
ment to transfer order to include 
authority for transportation of 
dependents and household effects 
which became effective prior to time 
transfer of official station occurred 
under original order may be regarded 
as satisfying requirement in sec. 1 (a), 
administrative expense statute of 
Aug. 2, 1946, that such transporta- 
tion be authorized “in the order 
directing the travel.’’_.............. 

In case of Postal Service employee 
who, while at temporary duty sta- 
tion for training as post office inspec- 
tor, is transferred for permanent 
duty to that station or to one other 
than his original station, transporta- 
tion of dependents and household 
effects from old to new permanent 
station may be authorized under 
sec. 1 (a), administrative expense 
statute of Aug. 2, 1946, and E. O. 
No. 9805 promulgated thereunder, in 
order directing travel or, if no travel 
be involved, in order directing trans- 
fer—provided authorization be is- 
sued prior to effective date of trans- 


Return to U. S. from overseas sta- 
tion—sec. 4, FE. O. No. 9805, limiting 
payment of travel and transporta- 
tion expenses upon transfer to those 
authorized “in the order directing 
the travel,” being restricted in ap- 
plication to expenses of transfers 
between official stations authorized 
by sec. 1, administrative expense 
statute of Aug. 2, 1946, has no appli- 
cation to expenses of travel and 
transportation incident to overseas 
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Authorization procedure, requirements, 
etc., in general—Continued. 
Advance authorization requirement— 
Continued. 
employment under sec. 7 of act, 
and, therefore, expenses of trans- 
portation of dependents and house- 
hold effects may be authorized in 
case of former employees for whom 
benefits of sec. 7 would have been 
authorized but for administrative 
inadvertence at time such employees’ 
services were terminated............ 
Employee already at new station—in 
case of Postal Service employee who, 
while at temporary duty station for 
training as post office inspector, is 
transferred for permanent duty to 
that station or to one other than his 
original station, transportation of de- 
pendents and household effects from 
old to new permanent station may be 
authorized under sec. 1 (a), adminis- 
trative expense statute of Aug. 2, 1946, 
and E. O. No. 9805 promulgated there- 
under, in order directing travel or, if 
no travel be involved, in order direct- 
ing transfer—provided authorization 
be issued prior to effective date of 


Transfer from temporary station for 
training to permanent station—in case 
of Postal Service employee who, 
while at temporary duty station for 
training as post office inspector, is 
transferred for permanent duty to that 
station or to one other than his original 
station, transportation of dependents 
and household effects from old to new 
permanent station may be authorized 
under sec. 1 (a), administrative ex- 
pense statute of Aug. 2, 1946, and E. O. 
No. 9805 promulgated thereunder, in 
order directing travel or, if no travel 
be involved, in order directing, trans- 
fer—provided authorization be issued 
prior to effective date of transfer 

Employees appointed or assigned to duty 
overseas: 

Federal judges—provisions of sec. 7, 
administrative expense statute of Aug. 
2, 1946, making “appropriations for 
_the departments” available for ex- 
penses of travel and transportation 
of new appointees, their families and 
household effects to places of employ- 
ment outside continental U. S., when 
considered in light of definition of word 
“department” in sec. 18 of act, are 
applicable to judicial branch, so that 
Federal judge appointed for overseas 
duty may be regarded as new ap- 
pointee on whose account appropria- 
tions for courts are available for pay- 
ment of such expenses of travel and 
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Employees appointed or assigned to duty 
overseas—Continued. 

transportation, provided he agrees in 

writing to remain in office for one year- 

Minimum service period requirement— 
administrative discretion as to pe- 
ried—provisions of sec. 7, administra- 
tive expense statute of Aug. 2, 1946, re- 
quiring, as condition to payment of 
travel and transportation expenses to 
and from overseas posts of duty, that 
new appointees agree in writing to re- 
main in Govt. service for twelve 
months following appointment, are 
to be considered as prescribing mini- 
mum period, only, and, therefore, it 
is within administrative discretion to 
prescribe longer periods of service with 
respect to payment of travel and trans- 
portation expenses either in going to or 
returning from overseas post of duty -- 

Return to U. S.: 

Breach of agreement to serve specified 
period—where services of employee 
appointed for duty overseas are ter- 
minated, either voluntarily or for 
misconduct, prior to completion of 
period of service prescribed in his 
employment agreement providing, 
in consonance with provisions of sec. 
7, administrative expense statute of 
Aug. 2, 1946, for forfeiture of return 
transportation at Govt. expense in 
event of early termination of em- 
ployment, obligation of appointing 
agency to return employee, his im- 
mediate family, or his household 
effects to U. S. at Govt. expense 
ceases and there is no authority ad- 
ministratively thereafter to assume 
such obligation. ...........-...-.-.- 

Place to which entitled—under pro- 
visions of sec. 7, administrative ex- 
pense statute of Aug. 2, 1946, author- 
izing, in ease of employees appointed 
for overseas duty, payment of travel 
and transportation expenses to place 
of “actual residence” at time of ap- 
pointment, legal residence in U. 8. 
from which Panama Canal employee 
had departed as child to live in 
Canal Zone is to be regarded as place 
of “actual residence” to which ex- 
penses of transportation of depen- 
dents and household effects may be 
paid upon separation from service-- 

Statutory authorization applicability to 

judicial branch—provisions of sec. 7, 

administrative expense statute of Aug. 

2, 1946, making “appropriations for 

the departments” available for ex- 

penses of travel and transportation of 
new appointees, their families and 
household effects to places of employ- 
ment outside continental U. 8., when 
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Employees appointed or assigned to duty 
overseas—Continued. 

considered in light of definition of word 
“department” in sec. 18 of act, are 
applicable to judicial branch, so that 
Federal judge appointed for overseas 
duty may be regarded as new appointee 
on whose account appropriations 
for courts are available for payment of 
such expenses of travel and transpor- 
tation, provided he agrees in writing 
to remain in office for one year........ 
Temporary employee at overseas station 
when appointed on permanent basis— 
employee originally appointed on tem- 
porary basis for duty outside conti- 
nental U. 8. who, while at his overseas 
station, was appointed on permanent 
basis by same agency to distinctly dif- 
ferent position at same geographical 
location may be regarded as new ap- 
pointee within meaning of sec. 7, ad- 
ministrative expense statute of Aug. 2, 
1946, on whose account transportation 
of his immediate family and household 
effects may be paid pursuant to said 
sec. from place of actual residence in 
U. S. whereat his family resides to 
place of employment overseas__....... 

First duty station. See related matter un- 
der heading: Transportation, dependents, 
employees appointed or assigned to duty 
overseas. 

Fiscal year appropriation chargeable. See 
Appropriations, fiscal year, appropriation 
chargeable with dependents’ transporta- 
tion. 

Location at place other than old station at 
time of transfer—effect as to civilian 
employees’ rights, in general—where em- 
Ployee’s family traveled by privately 
owned automobile from previous place 
of residence to his new official station— 
last of two successive changes of station— 
after expiration of time limitation fixed 
for first change of official station, but 
within time fixed for second station 
change, maximum amount of relmburse- 
ment allowable is constructive cost of 
transportation from second station to 
new station by most economical usually 
traveled route via mode of conveyance 
actually used, not to exceed cost between 
such points by common earrier---__...- 

Mileage basis payments. See Mileage, 
travel by privately owned automobile, de- 
pendents of transferred civilian employees. 

On release from active duty—place to 
which entitled—travel to last station— 
if uniform Navy regulations respecting 
transportation of household effects of 
reserve and retired officers be pro- 
mulgated, pursuant to sec. 120f Pay 

Readjustment Act of 1942, as added by 
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Dependents—Continued. 


sec. 205 (a) of act of Aug. 2, 1946, to so 
provide, effects located away from offi- 
cers’ homes of record may be trans- 
ported upon termination of active duty 
to their last stations—cost not to exceed 
that from last station to home of record— 
likewise, subject to such cost limitation, 
dependents not then at officers’ homes of 
record may travel at public expense 
under authority of sec. 12 to last duty 
stations of such personnel 

Restoration of furloughed employees—as- 
signment to other than old station—re- 
call of civilian employee to duty from 
furlough status at newly designated sta- 
tion for permanent duty at increase in 
‘salary is to be regarded as transfer of 
official station within meaning of sec. 1, 
administrative expense statute of Aug. 2, 
1946, so that transportation of household 
effects and dependents as well as travel- 
ing expenses of employee may be author- 
ized at Govt. expense to newly desig- 
nated station. 14 C. G. 871, and 17 id. 
183, distinguished 

Scope of phrase “for permanent duty”— 
phrase “for permanent duty”’ as used in 
sec. 1, administrative expense statute of 
Aug. 2, 1946, authorizing payment of 
traveling and transportation expenses of 
civilian officers and employees on “‘trans- 
fer from one department to another, for 
permanent duty,” relates to change in 
permanent duty station of employee and 
not to tenure of appointment of employee 
so as to exclude from benefits of act 
employees with other than permanent 
appointments 

Scope of term “‘transfer”’—term “‘transfer’’ 
as used in sec. 1, administrative expense 
statute of Aug. 2, 1946, authorizing pay- 
ment of traveling and transportation 
expenses of civilian officers and employees 
on “transfer from one department to 
another” under certain conditions, does 
not relate merely to cases of persons 
having competitive Civil Service status 
in which transfers are authorized under 
Civil Service regulations, but includes 
all bona fide changes of employment be- 
tween departments so as to authorize 
payment in such cases, provided service 
in two agencies is continuous and all 
statutory requirements and regulations 
are complied with 

Statutory authorization applicability— 
Government Printing Office personnel— 
provisions of sec. 1, administrative ex- 
pense statute of Aug. 2, 1946, authorizing 
payment of expenses of travel and trans- 
portation of dependents and household 
effects upon permanent change of station, 
if authorized by designated official of 
“department” concerned, when con- 


sidered in light of definition of word 
“department” in sec. 18 of act, are appli- 
cable to Govt. Printing Office, and, 
therefore, transferred employees of said 
agency may be paid expenses of travel 
and transportation, including per diem 
in lieu of subsistence while in transit, 
from agency’s traveling expense appro- 
priation 

To place within same metropolitan area— 
under provisions of uniform travel and 
transportation regulations (E. O. No. 
9805), expenses of transporting employee’s 
dependents and household effects upon 
authorized transfer of official station from 
one separate corporate municipality to 
another may be paid, notwithstanding 
fact that both old and new stations are 
located within same general metropoli- 
tan area, 26C. G. 952, distinguished__- 

Travel by privately owned automobile. 
See, Mileage, travel by privately owned 
automobile. 


Fares: 


Related traveling expense matters. See 
Traveling Expenses, fares. 
Taxicabs. 
See Traveling Expenses, fares, taxicabs. 


Household effects: 


See, also, Transportation, baggage. 
Acquisition after effective date of station 
change—generally, sixth paragraph of 
sec. 12, Pay Adjustment Act of 1942, as 
added by sec. 205 (a), act of Aug. 2, 1946, 
respecting transportation of household 
effects of military and naval personnel 
upon change of station, does not affect 
established rule that household goods ac- 
quired subsequent to effective date of 
change of station orders may not be 
shipped at Govt. expense; however, 
objection would not be made to Presi- 
dentially approved uniform regulations, 
effective only during present abnormal 
conditions, permitting transportation of 
after-acquired household effects to over- 
seas stations under proper administrative 
controls 
Authorization procedure, requirements, 
etc., in general: 
Advance authorization requirement: 
Employee whose change of station 
orders did not provide for transporta- 
tion of his household effects at Govt. 
expense is not entitled to payment 
therefor under sec. 1, administrative 
expense statute of Aug. 2, 1946, which 
provides for such payment only 
“when authorized in the order direct- 
ing the travel,” and orders cannot 
be supplemented retroactively after 
transfer has taken place 
Even though order authorizing trans- 
fer of employee’s official station con- 
tained no directions for travel—~ 
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ete., in general—Continued. 


Advance authorization requirement— 


Continued. 
employee already being at such point 
performing temporary duty—amend- 
ment to transfer order to include 
authority for transportation of de- 
pendents and household effects 
which became effective prior to time 
transfer of official station occurred 
under original order may be regarded 
as satisfying requirement in sec. 1 
(a), administrative expense statute 
of Aug. 2, 1946, that such transporta- 
tion be authorized “in the order 
directing the travel.”’_..........-..- 
In case of Postal Service employee who, 
while at temporary duty station for 
training as post office inspector, is 
transferred for permanent duty to 
that station or to one other than his 
original station, transportation of 
dependents and household effects 
from old to new permanent station 
may be authorized under sec. 1 (a), 
administrative expense statute of 
Aug. 2, 1946, and E. O. No. 9805 pro- 
mulgated thereunder, in order direct- 
ing travel, or, if no travel be involved 
in order directing transfer—pro- 
vided authorization be issued prior 
to effective date of transfer 
Employee already at new station—in 
case of Postal Service employee who, 
while at temporary duty station for 
training as post office inspector, is 
transferred for permanent duty to that 
station or to one other than his original 
station, transportation of dependents 
and household effects from old to new 
permanent station may be authorized 
under sec. 1 (a), administrative ex- 
pense statute of Aug. 2, 1946, and E. O. 
No. 9805 promulgated thereunder, in 
order directing travel or, if no travel be 
involved, in order directing transfer— 
provided authorization be issued prior 
to effective date of transfer 
Return to U. S. from overseas station— 
sec. 4, E. O. No. 9805, limiting pay- 
ment of travel and transportation ex- 
penses upon transfer to those author- 
ized ‘‘in the order directing the travel,”’ 
being restricted in application to ex- 
penses of transfers between official 
stations authorized by sec. 1, adminis- 
trative expense statute of Aug. 2, 1946, 
has no application to expenses of travel 
and transportation incident to over- 
seas employment under sec. 7 of act, 
and, therefore, expenses of transporta- 
tion of dependents and household 
effects may be authorized in case of 
former employees for whom benefits of 


Page | TRANSPORTATION— Continued. 
Household effects—Continued. 
Authorization procedure, requirements, 
etc., in general—Continued. 
sec. 7 would have been authorized but 
for administrative inadvertence at 
time such employees’ services were 


Transfer from temporary station for 
training to permanent station—in 
case of Postal Service employee who, 
while at temporary duty station for 
training as post office inspector, is 
transferred for permanent duty to that 
station or to one other than his original 
station, transportation of dependents 
and household effects from old to new 
permanent station may be authorized 
under sec. 1 (a), administrative ex- 
pense statute of Aug. 2, 1946, and E. 
O. No. 9805 promulgated thereunder, 
in order directing travel or, if no travel 
involved, in order directing transfer— 
provided authorization be issued 
prior to effective date of transfer 

Built-in facilities of house trailers as con- 
stituting—while built-in facilities of 
house trailers may be considered as 
household effects within meaning of 
sixth paragraph of sec. 12, Pay Readjust- 

ment Act of 1942, as added by sec. 205 

(a), act of Aug. 2, 1946, trailer, as such, is 

not “baggage and household goods and 

effects” or shipping container therefor 
which may be transported at Govt. 
expense to overseas stations under 
authority of said sec. or appropriations 
made pursuant thereto bu. 

Commutation authorization as affecting 

actual expense reimbursement: 

In view of fact that, under E. O. No 
9805, issued pursuant to sec. 1 of ad- 
ministrative expense statute of Aug. 
2, 1946, actual expenses incurred by 
employee in shipping his household 
effects upon permanent change of 
station within continental U. 8S. no 
longer are factor, instead, reimburse- 
ment is authorized on commuted 
basis at applicable rates fixed by 
Schedule A of regulations for distance 
and weight involved, employee may 
not be reimbursed amount greater 
than otherwise proper commuted al- 
lowance on basis that he was required 
to pay such amount because of mini- 
mum weight limitation prescribed by 
State tariff 

Employee who was ordered from one 
official station to another and who, 
before shipment of his household 
effects to such new station, was trans- 
ferred to third station to which ship- 
ment was made within two-year allow- 
able period is entitled under E. O. No. 
9805 issued pursuant to administrative 
expense statute of Aug. 2, 1946, to 
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overseas: 


reimbursement on commuted basis for 
shipment from first to third station, 
only, based upon short-line distance 
between such points, irrespective of 
actual cost of such single shipment- --- 

Specific provision in sec. 1, administra- 
tive expense statute of Aug. 2, 1946, 
authorizing reimbursement for ship- 
ment of household effects on perma- 
nent change of station upon com- 
muted basis in lieu of payment of 
actual expenses, while in irreconcilable 
conflict with act of Mar. 3, 1875, pro- 
viding, generally, for allowance of 
actual expenses, only, in connection 
with such shipments, is to be regarded 
as controlling, so that employee is 
entitled to be reimbursed for costs of 
transportation on commuted basis in 
accordance with tables prescribed by 
E. O. No. 9805 issued pursuant to said 
statute even though reimbursement be 
in excess of actual expenses incurred-- 

Employee who was ordered from one 
official station to another and who, 
before shipment of his household 
effects to such new station, was trans- 
ferred to third station is entitled, under 
E. O. No. 9808, to reimbursement on 
commuted basis for shipment from 
previous place of residence to third 
station, even though it be in excess of 
commuted cost from second to third 
station 

Where shipment of employee’s house- 
hold effects from one official station to 
another was authorized on actual 
expense basis under E. O. No. 8588, as 
amended, but shipment actually was 
made to third official station under 
change-of-station authorization issued 
in accordance with terms of E. O. No. 
9805 which changed method of reim- 
bursement for shipment of household 
effects to commuted basis, amount of 
reimbursement allowable is to be 
measured by provisions of latter Ex- 
ecutive order, even though first change 
of station preceded effective date 


In view of secs. 12 and 13, E. 0. No. 9805, 
providing for reimbursement on com- 
muted basis only for short-line high- 
way distance between points involved 
in shipment of household effects inci- 
dent to change of official station, fact 
that use of short-line highway route in 
shipment of employee’s household 
effects was prohibited by State author- 
ity may not be regarded as entitling 
employee to reimbursement com- 
puted on distance of longer route 


Federal judges—provisions of sec. 7, 
administrative expense statute of Aug. 
2, 1946, making “appropriations for 
the departments” available for ex- 
penses of travel and transportation of 
new appointees, their families and 
household effects to places of employ- 
ment outside continental U. S., when 
considered in light of definition of word 
“department” in sec. 18 of act, are 
applicable to judicial branch, so that 
Federal judge appointed for overseas 
duty may be regarded as new ap- 
pointee on whose account appropria- 
tions for courts are available for pay- 
ment of such expenses of travel and 
transportation, provided he agrees in 
writing to remain in office for one year- 

Minimum service period requirement— 
administrative discretion as to pe- 
riod—provisions of sec. 7, administra- 
tive expense statute of Aug. 2, 1946, 
requiring, as condition to payment of 
travel and transportation expenses to 
and from overseas posts of duty, that 
new appointees agree in writing to 
remain in Govt. service for twelve 
months following appointment, are 
to be considered as prescribing mini- 
mum period, only, and, therefore, it 
is within administrative discretion to 
prescribe longer periods of service with 
respect to payment of travel and trans- 
portation expenses either in going to 
or returning from overseas post of 
duty 

Return to U. S.: 

Breach of agreement to serve specified 
period—where services of employee 
appointed for duty overseas are ter- 
minated, either voluntarily or for 
misconduct, prior to completion of 
period of service prescribed in his 
employment agreement providing, 
in consonance with provisions of sec. 
7, administrative expense statute of 
Aug. 2, 1946, for forfeiture of return 
transportation at Govt. expense in 
event of early termination of em- 
ployment, obligation of appointing 
agency to return employee, his im- 
mediate family, or his household 
effects to U.S at Govt. expense ceases 
and there is no authority adminis- 
tratively thereafter to assume such 


Effects left overseas due to exigen- 
cies of war—in view of sec. 1, admin- 
istrative expense statute of Aug. 2, 
1946, providing for transportation of 
household effects at Govt. expense 
only when authorized “‘in the order 
directing the travel,” and sec. 5 
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Return to U. S.—Contititied. 1946, on whose account transportation 


E. O. No. 9805, issued pursuant to 
said act, requiring that shipment be 
made within two years of employee’s 
transfer, household effects which, 
upon return in 1941 of émployees 
from Europe to U. 8. due to war, 
were left at European posts of duty 
in expectation of return thereto after 
cessation of hostilities may not now 
be transported at Govt. expense to 
RL NGii ile edcenienetainieneietagminee 
Place to which entitled—under provi- 
sions of sec. 7, administrative ex- 
pense statute of Aug. 2, 1946, author- 
izing, in case of employees appointed 
for overseas duty, payment of travel 
and transportation expenses to place 
of “actual residence” at time of 
appointment, legal residence in U. 8. 
from which Panama Canal em- 
ployee had departed as child to live 
in Canal Zone is to be regarded as 
place of “actual residence” to which 
expenses of transportation of de- 
pendents and household effects may 
be paid upon separation from ser- 


Shipment to points other than new 
station. See Transportation, household 
effects, shipment to points other than 
new station. 

Statutory authorization applicability to 
Judicial branch—provisions of sec. 7, 
administrative expense statute of Aug. 
2, 1946, making “appropriations for 
the departments” available for ex- 
penses of travel and transportation of 
new appointees, their families and 
household effects to places of employ- 
ment outside continental U. S., when 
considered in light of definition of 
word “department” in sec. 18 of act, 
are applicable to judicial branch, so 
that Federal judge appointed for over- 
seas duty may be regarded as new 
appointee on whose account appro- 
priations for courts are available for 
payment of such expenses of travel 
and transportation, provided he agrees 
in writing to remain in office for one 


Temporary employee at overseas station 
when appointed on permanent basis— 
employee originally appointed on tem- 
porary basis for duty outside conti- 
nental U. 8S. who, while at his overseas 
station, was appointed on permanent 
basis by same agency to distinctly 4if- 
ferent position at same geographical 
location may be regarded as new ap- 
pointee within meaning of sec. 7, ad- 
ministrative expense statute of Aug. 2, 
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313 


of his immediate family and household 
@ffects may be paid pursuant to said 
Sec. from place of actual residence in 
U. 8S. whereat his family resides to 
place of employment overseds......_.. 


First duty station. Sée related matters 


under heading: Transportation, household 
effects, employees appointed or assigned to 
duty overseas. 


Fiscal year appropriation chargeable. See 


Appropriations, fiscal year. 


House trailers—status of, in general— 


while built-in facilities of house trailers 
may be considered as household effects 
within meaning of sixth paragraph of 
sec. 12, Pay Readjustment Act of 1942, as 
added by sec. 205 (a), act of Aug. 2, 1946, 
trailer, as such, is not “‘baggage and 
household goods and effects” or shipping 
container therefor which may be trans- 
ported at Govt. expense to overseas sta- 
tions under autbority of said sec. or 
appropriations made pursuant thereto_. 


Intra-city movements: 


In general—under provisions of uniform 
travel and transportation regulations 
(E. O. No. 9805) , expenses of transport- 
ing employee’s dependents and house- 
hold effects upon authorized transfer of 
official station from one separate 
corporate municipality to another 
may be pald, notwithstanding fact 
that both old and new stations are 
located within same general metropol- 
itanarea. 26 C. G. 952, distinguished. 

War-casualty situations—sec. 12, 
Missing Persons Act, authorizing ship- 
ment of household effects of any person 
officially reported as injured, dead, 
missing, etc., as result of military or 
naval operations, ‘‘to the official resi- 
dence of record” of such person or, 
upon application, “to such other loca- 
tions” as may be administratively de- 
termined, may not be regarded as 
authorizing movement of household 
effects at Govt. expense in or within 
immediate vicinity of city designated 
as home of record, or from one residence 
to another in city selected by depend- 
ents in preference to home of record__. 


On release from active duty—shipment 


to last station—if uniform Navy regula- 
tions respecting transportation of house- 
hold effects of reserve and retired of 
ficers be promulgated, pursuant to sec. 
12 of Pay Readjustment Act of 1942, as 
added by sec. 205 (a) of act of Aug. 2, 
1946, to so provide, effects located away 
from officers’ homes of record may be 
transported upon termination of active 
duty to their Jact stations —cost not to 
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exceed that from last station to home of 
record—likewise, subject to such cost 
limitation, dependents not then at of- 
ficers’ homes of record may travel at 
public expense under authority of sec. 12 
to last duty stations of such personnel. - 
Packing, crating, hauling, unpacking, etc. : 
Commutation authorization as affecting 
actual expense payment—under sec. 

12, E. O. No. 9805, issued pursuant to 

administrative expense statute of 

Aug. 2, 1946, which authorizes reim- 

bursement on commuted basis for 

transportation, packing, crating, 
temporary storage, etc., of employees’ 
household goods and personal effects 
upon change of station, but which pro- 
vides no basis for separating commuted 
rates into separate charges for packing, 
crating, storage, etc., transferred em- 
ployee whose household effects were 
packed, crated and hauled to storage 
but not shipped to new station because 
of her retransfer to her former station 
may not be reimbursed amounts ex- 
pended for packing, storage, etc....... 
Incident to storage: 

Under secs. 19 and 20, E. O. No. 9805, 
issued pursuant to sec. 1, adminis- 
trative expense statute of Aug. 2, 
1946, authorizing drayage and tempo- 
rary storage of household effects upon 
permanent change of station, em- 
ployee transferred to overseas post 
of duty may be allowed necessary 
expenses incidental to temporary 
storage of his household effects, or 
arising solely from temporary storage 
thereof, including expenses of mov- 
ing effects to and from storage....... 

Under sec. 12 (b), E. O. No. 9805, as 
added by E. O. No. 9933, authoriz- 
ing reimbursement on commuted 
basis at not to exceed actual expenses 
of temporary storage of household 
effects, reimbursement should be 
made for actual expenses of tempo- 
rary storage for first 60 days and other 
necessary expenses incidental thereto 
or arising solely from storage, includ- 
ing expenses of moving effects to and 
from storage, it being immaterial 
whether cost of final drayage from 
storage to residence was incurred 
subsequent to expiration of authoriz- 
ed 60-day storage period __..........- 

Status of house trailer as shipping con- 
tainer— while built-in facilities of house 
trailers may be considered as household 
effects within meaning of sixth para- 
graph of sec. 12, Pay Readjustment Act 
of 1942, as added by sec. 205 (a), act of 

Aug. 2, 1946, trailer, as such, is not 

“baggage and household goods and 

effects’’ or shipping container therefor 
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Packing, crating, hauling, unpacking, 
ete.—Continued. 
which may be transported at Govt. 
expense to overseas stations under 
authority of said sec. or appropria- 
tions made pursuant thereto... .....- 
Prior to change of station orders—civilian 
employees generally—employee is en- 
titled under E. O. No. 9805 to payment 
for transportation of his household effects 
in connection with change of station even 
though such effects were transported 
prior to, but in anticipation of, change 
of station orders, which orders contained 
necessary specific authorization for trans- 


Rapid successive changes of station: 
Commutation authorization as affecting 

actual expense reimbursement: 
Employee who was ordered from one 
official station to another and who, 
before shipment of his household 
effects to such new station, was 
transferred to third station to which 
shipment was made within two-year 
allowable period is entitled under 
FE. O. No. 9805 issued pursuant to 
administrative expense statute of 
Aug. 2, 1946, to reimbursement on 
commuted basis for shipment from 
first to third station, only, based 
upon short-line distance between 
such péints, irrespective of actual 
cost of such single shipment_......_. 
Employee who was ordered from one 
official station to another and who, 
before shipment of his household 
effects to such new station, was 
transferred to third station is en- 
titled, under E. O. No, 9805, to re- 
imbursement on commuted basis for 
shipment from previous place of res- 
idence to third station, even though 
it be in excess of commuted cost from 
second to third station..... ........ 
Where shipment of employee’s house- 
hold effects from one official station 
to another was authorized on actual 
expense basis under E. O. No. 8588, 
as amended, but shipment actually 
was made to third official station 
under change-of-station authoriza- 
tion issued in accordance with terms 
of E. O. No. 9805 which changed 
method of reimbursement for ship- 
ment of household effects to com- 
muted basis, amount of reimburse- 
ment allowable is to be measured by 
provisions of latter Executive order, 
even though first change of station 
preceded effective date thereof_.____ 
Subsequent change for personal con- 
venience—employee who was ordered 
from one official station to another and 
who, before consummation of ship- 
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Rapid successive changes of station—Con. 
ment of his household effects to such 
new station as authorized by his trans- 
fer order, was transferred to third sta- 
tion at his own request and for his own 
convenience is not entitled under 
E. O. No. 9805 to reimbursement for 
shipment of household effects from his 
first official station to third station, em- 
ployee, upon retransfer for his own con- 
convenience, having relinquished all 
right to transportation expenses ac- 
quired under said E. O. as result of 
first transfer order ._.................. 
Restoration of furloughed employees— 
assignment to other than old station— 
recall of civilian employee to duty from 
furlough status at newly designated sta- 
tion for permanent duty at increase in 
salary is to be regarded as transfer of 
official station within meaning of sec. 1, 
administrative expense statute of Aug. 2, 
1946, so that transportation of household 
effects and dependents as well as travel- 
ing expenses of employee may be author- 
ized at Govt. expense to newly desig- 
nated station. 14 C. G. 871, and 17 id. 
183, distinguished 

Scope of phrase “‘for permanent duty”— 
phrase “for permanent duty”’ as used in 
sec. 1, administrative expense statute of 
Aug. 2, 1946, authorizing payment of 
traveling and transportatio® expenses of 
civilian officers and employees on “‘trans- 
fer from one department to another, for 
permanent duty,” relates to change in 
permanent duty station of employee and 
not to tenure of appointment of employee 
so as to exclude from benefits of act em- 
ployees with other than permanent ap- 
NE To 5 so eP SaShs ence 

Scope of term “transfer”—term ‘“‘trans- 
fer’ as used in sec. 1, administrative ex- 
pense statute of Aug. 2, 1946, authoriz- 
ing payment of traveling and transporta- 
tion expenses of civilian officers and em- 
ployees on “transfer from one depart- 
ment to another” under certain condi- 
tions, does not relate merely to cases of 
persons having competitive Civil Service 
status in which transfers are authorized 
under Civil Service regulations, but in- 
cludes all bona fide changes of employ- 
ment between departments so as to 
authorize payment in such cases, pro- 
vided service in two agencies is continu- 
ous and all statutory requirements and 
regulations are complied with 

Shipment by rented truck—shipment of 

employee’s household effects, upon 
change of station, in rented truck 
operated by hired driver reasonably may 
be considered to have been made “by 
earrier for the employee’”’ within mean- 
ing of that term as used in sec. 12, E. O. 


No. 9805, as amended, so as to authorize 
thereunder reimbursement for such 
shipment upon commuted basis. Cf. 27 


Shipment effected by employee’s trailer 
rather than by carrier—under sec. 12, E. 
O. No. 9805, which authorizes reimburse- 
ment for transportation of employees’ 
household effects upon change station in 
commuted amount based on net weight 
of household effects “actually shipped 
by carrier,” but which provides no 
allowance where shipment is accom- 
plished by other than “‘carrier,’’ there is 
no basis upon which reimbursement may 
be made for shipments effected by means 
of employee's trailer 

Shipment from points other than last 

station: 

Employee who was ordered from one 
Official station to another and who, 
before shipment of his household 
effects to such new station, was 
transferred to third station to which 
shipment was made within two-year 
allowable period is entitled under E. 
O. No. 9805 issued pursuant to ad- 
ministrative expense statute of Aug. 2, 
1946, to reimbursement on commuted 
basis, for shipment from first to third 
station, only, based upon short-line 
distance between such points, irrespec- 
tive of actual cost of such single ship- 


Employee who was ordered from one 
official station to another and who, 
before shipment of his household 
effects to such new station, was trans- 
ferred to third station is entitled, under 
E. O. No. 9805, to reimbursement on 
commuted basis for shipment from 
previous place of residence to third 
station, even though it be in excess of 
commuted cost from second to third 
station 

Personal convenience effect—employee 
who was ordered from one official 
station to another and who, before 
consummation of shipment of his 
household effects to such new station 
as authorized by his transfer order, 
was transferred to third station at his 
own request and for his own conven- 
ience is not entitled under E, O. No. 
9805 to reimbursement for shipment of 
household effects from his first official 
station to third station, employee, 
upon retransfer for his own conven- 
fence, having relinquished all right to 
transportation expenses acquired 
under said E. O. as result of first 
transfer order 

Shipment to points other than new sta- 
tion—to point within U. S. rather than 
to overseas station—actual expense pay- 
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ment requirement—where employee was 

transferred from official station in U. 8. 

to point outside continental U. 8S. under 

transfer orders which authorized ship- 
ment of household effects in connection 
with such transfer, payment for ship- 
ment of employee’s household effects 
should be made upon actual expense 

basis in accordance with sec. 17, E. O. 

No. 9805, as in case of transfers to points 

outside continental U. S., even though 

household effects were not shipped to 
employee’s new foreign duty station but 

to point within continental U.S 

Statutory authorization applicability— 
Government Printing Office personnel— 
provisions of sec. 1, administrative ex- 
pense statute of Aug. 2, 1946, authorizing 
payment of expenses of travel and trans- 
portation of dependents and household 
effects upon permanent change of sta- 
tion, if authorized by designated official 
of “department”? concerned, when con- 
sidered in light of definition of word 

“department”’ in sec. 18 of act, are ap- 

plicable to Govt. Printing Office, and 

therefore, transferred employees of said 
agency may be paid expenses of travel 
and transportation, including per diem 
in lieu of subsistence while in transit, 
from agency's traveling expense ap- 
propriation 

Storage charges. See Storage, private prop- 
erty, household effcts. 

War-casualty situations: 

Intra-city movements—sec. 12, Missing 
Persons Act, authorizing shipment of 
household effects of any person offi- 
cially reported as injured, dead, miss- 
ing, etc., as result of military or naval 
operations, “to the official residence 
of record” of such person or, upon 
application, ‘‘to such other locations” 
as may be administratively determined, 
may not be regarded as authorizing 
movement of household effects at 
Govt. expense in or within immediate 
vicinity of city designated as home of 
record, or from one residence to another 
in city selected by dependents in pref- 
erence to home of record 

Places from or to which authorized— 
intra-city movements—sec. 12, Missing 
Persons Act, authorizing shipment of 
household effects of any person officially 
reported as injured, dead, missing, etc., 
as result of military or naval operations, 
“to the official residence of record’”’ of 
such person or, upon application, ‘to 
such other locations’’ as may be ad- 
ministratively determined, may not 
be regarded as authorizing movement 
of household effects at Govt. expense 
in or within immediate vicinity of city 
designated as home of record, or from 
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War-casualty situations—Continued. 
one residence to another in city selected 
by dependents in preference to home 
of record 
Status of pets or mascots—animal pets 
or mascots belonging to missing Army 
personnel, not being classified by car- 
rier tariffs as household goods, may not 
be transported by commercial means 
under sec. 12, Missing Persons Act, 
authorizing shipment, at Govt. ex- 
pense, of “household and personal ef- 
fects’”’ of persons missing as result of 
military or naval operations to their 
residences of record or to such other 
location as may be administratively 
determined 
Weight allowance—State tariff weight 
limitation as affecting commutation al- 
lowance—in view of fact that, under 
E. O. No. 9805, issued pursuant to sec. 1 
of administrative expense statute of Aug. 
2, 1946, actual expenses incurred by em- 
ployee in shipping his household effects 
upon permanent change of station with- 
in continental U. S. no longer are factor, 
instead, reimbursement is authorized 
on commuted basis at applicable rates 
fixed by Schedule A of regulations for 
distance and weight involved, employee 
may not be reimbursed amount greater 
than otherwise proper commuted allow- 
ance on basis that he was required to pay 
such amount because of minimum weight 
limitation prescribed by State tariff_-__- 


Motor vehicle service—routes. See T'rans- 


portation, routes. 


Pets: 


Status as household effects of war casual- 
ties—animal pets or mascots belonging 
to missing Army personnel, not being 
classified by carrier tariffs as household 
goods, may not be transported by com- 
mercial means under sec. 12, Missing 
Persons Act, authorizing shipment, at 
Govt. expense, of “‘household and per- 
sonal effects” of persons missing as result 
of military or naval operations to their 
residences of record or to such other 
location as may be administratively de- 
termined 

Status as persona! articles of war casual- 
ties—animal pets or mascots belonging 
to missing Army personnel, not being 
personal articles worn or carried about 
person or articles personally used by and 
associated with person, may not be 
shipped by commercial means under 
112th Art. of War, authorizing delivery 
of effects of deceased persons subject to 
military law to their widows or legal 
representatives, if present, or shipment 
thereof at Govt. expense to such persons 
if not present 
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Postal Service employees entitled to free 
transportation: 
Sleeping car or superior space accommoda- 
tions: 

Inasmuch as corporate structure of 
Pullman Co., as it was constituted 
prior to acquisition of control by rail- 
roads, is preserved, and as its services 
are being utilized by all railroads in 
same manner as before, provisions of 
act of July 28, 1916, requiring railroads 
engaged in carrying mails to transport 
without charge certain Postal Service 
employees traveling on official busi- 
ness, are not for application so as to 
require recoupment of charges col- 
lected by Pullman Co. for sleeping car 
accommodations furnished by it to 
Postal Service employees traveling on 

Railroads engaged in carrying mails, 

which are required by act of July 28, 

1916, to transport without charge cer- 

tain Postal Service employees traveling 

on official business, are not entitled to 
payment for sleeping car or other 
superior space accommodations fur- 
nished in railroad-operated equip- 
ment—as distinguished from equip- 
ment operated by Pullman Co.—to duly 
accredited Postal Service employees 
traveling on official duty.............- 
Prisoners—on discharge—entitlement of 
Coast Guard personnel by assimilation 
to Navy personnel—act of Oct. 26, 1942, 
specifically extending to personnel of 
Coast Guard, when that service is 
operating as part of Navy, provisions 
of law authorizing, in case of Navy person- 
nel discharged from naval prisons, furnish- 
ing of civilian clothing and transportation 
and payment of gratuity, as well as gratu- 
ity payment prescribed by statute upon 
dishonorable discharge of naval personnel, 
may not be regarded as affecting, when 
Coast Guard is operating under Treasury, 
preexisting rights of Coast Guard personnel 
under said statutory provisions which 
were made applicable to that service by 
assimilating provisions of sec. 8, act of 
May 18, 1920 
Requests: 
Exchange for ticket as affecting obligation 
of appropriation—where transportation 
request is exchanged for ticket near end 
of one fiscal year for travel to begin in 
following fiscal year, cost of such trans- 
portation is chargeable to appropriation 
available for expenses of travel for fiscal 

year in which travel is commenced. 26 

C. G. 961, distinguished _............._- 

Use for travel of experts and consul tants— 
in connection with necessary travel of 
experts or consultants who are em- 
ployed, either temporarily or inter- 

mittently, under provisions of sec. 15, 
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Requeste—Continued. 
administrative expense statute of Aug. 
2, 1946, Govt. Requests for Transporta- 
tion should be used, and per diem in lieu 
of subsistence may be paid, in addition 
to contractual daily rate of pay, as pre- 
scribed by Standardized Govt. Travel 
Regs., and Subsistence Expense Act of 


Circuitous—use for motor carrier deter- 
mination—in view of secs. 12 and 13, 
E. O. No. 9805, providing for reimburse- 
ment on commuted basis only for short- 
line highway distance between points 
involved in shipment of household ef- 
fects incident to change of official station, 
fact that use of short-line highway route 
in shipment of employee’s household 
effects was prohibited by State authority 
may not be regarded as entitling employee 
to reimbursement computed on distance 
of longer route actually used_........... 

Misrouted shipment—basis for payment — 
inasmuch as initial carrier has duty of 
ascertaining in relation to less-than-car- 
load shipment, or to car containing more 
than single shipment, correctness of 
facts shown on bill of lading prepared by 
shipper, charges over and above those 
otherwise applicable, resulting from 
forwarding of car to other than its proper 
destination in reliance upon bill of lading 
prepared by shipper which gave wrong 
car reference, may not be paid 

Storage charges. See Storage. 

Taxicabs. See Traveling Expenses, fares, 
taricabs. 

Tickets: 

See, also, related heading: Transportation, 
requests. 

Fiscal year appropriation chargeable with 
cost. See Appropriations, fiscal year, ap- 
propriation chargeable with traveling ez- 
penses. 

Related traveling expense matters. See 
Traveling Expenses, fares. 

To and from work, meals, etc.: 

Authorization in contract of employment— 
employees who are employed pursuant 
to statutory authority without regard to 
civil service or classification laws may be 
furnished, as part of their agreed com- 
pensation, taxicab service to and from 
their places of work while stationed at 
isolated places of duty where public 
transportation facilities are inadequate. - 

Isolation or unusual conditions as justity- 
ing at Govt. expense—while it may be 
impracticable for employees stationed at 
Fairbanks, Alaska, to obtain cheaper 
means of transportation than by taxicab 
due to emergency or unusual conditions 
existing at such post of duty, cost of 

furnishing taxicab service to employees 
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between office and their homes and be- 
tween office and places where meals are 
procured is to be regarded as personal 
expense which may not be paid from 
appropriated funds in absence of express 
or implied authority therefor in current 
appropriation 
Vessels: 
Fares incidental to travel status. See 
Traveling Expenses, fares. 
Foreign—official delay, inconvenience, etc., 
by American vessel as justifying use— 
where use of ships registered under laws 
of U. 8. by Federal employees when 
traveling on official business overseas, as 
required by sec. 901, Merchant Marine 
Act of 1936, would interfere seriously 
with, or prevent performance of, official 
business, it may be considered that 
American ships are not available within 
meaning of said sec. 901, so as to author- 
ize use of ship under foreign flag 


TRAVEL ALLOWANCE: 


Discharge to allow reentry in service in dif- 
ferent status-- Navy enlisted men entering 
naval officer candidate training program— 
actual travel necessity—enlisted men 
of Regular Navy or Naval Reserve, upon 
separation from active duty by discharge 
for convenience of Govt. to enter Naval 
Reserve in inactive status as enrollees 
under naval officer candidate training pro- 
gram established by act of Aug. 13, 1946, by 
immediate enlistment as apprentice sea- 
men or accepting appointment as midship- 
men at later date, are entitled to travel 
allowance provided by sec. 126, National 
Defense Act, as amended, without regard 
to performance of any travel 

Enrollees in naval officer candidate training 
program—actual travel necessity—travel 
allowance authorized to be paid enrollees 
in naval officer candidate training program 
by sec. 4, act of Aug. 13, 1946, establishing 
said program, for initial travel from their 
homes to colleges or universities in which 
they are matriculated is in nature of reim- 
bursement for travel performed and may 
not be paid except for actual travel 
Reenlistment furlough or leave travel— 
entitlement, generally, under enlistment 
contracts amended for eligibility pur- 
posee—in view of provisions of Army 
Regs. authorizing granting of not to exceed 
30 days’ leave in advance of accrual upon 
reenlistment for 3 years only, and of pro- 
visions in sec. 6, Armed Forces Voluntary 
Recruitment Act of 1945, for payment of 
furlough travel allowance to enlisted men 
granted reenlistment furlough, furlough 
travel allowance erroneously paid in case of 
Army enlisted man who reenlisted for 
period of one year and thereafter was 
granted reenlistment furlough may not be 
retained by reason of fact that he subse- 


Change of 


quently amended his original enlistment 
contract to three-year enlistment. 26 
Comp. Gen. 83, distinguished 


TRAVELING EXPENSES: 
See, also, related headings: Mileage; Sub- 


sistence; Etc. 


Baggage handling charges. See Traveling 


Expenses, tips. 


Boards, commissions, committees, etc.: 


National Labor-Management Panel and 
boards of inquiry members’ rights gen- 
erally—members of National Labor- 
Management Panel or board of inquiry 
who are entitled under secs. 205 (a) and 
207 (b), Labor Management Relations 
Act, 1917, respectively, to reimburse- 
ment for “actual and necessary” sub- 
sistence expenses or ‘‘necessary”’ subsist- 
ence expenses—such provisions creating 
exception to requirement in sec. 207, 
Economy Act of 1932 that subsistence 
expenses be reimbursed on per diem or 
commuted basis—may not be paid per 
diem allowance in commutation of sub- 
sistence expenses, but should be reim- 
bursed therefor only upon actual expense 


Statutory reimbursement prohibition ap- 
plicability—sec. 5, act of Aug. 2, 1946, as 
affecting—sec. 5, administrative expense 
statute of Aug. 2, 1946, authorizing allow- 
ance of traveling expenses and per diem 
in lieu of subsistence to persons serving 
without or at nomina] compensation, is 
to be regarded as providing for payment 
of such expenses for persons attending 
meetings of commissions, councils, ete., 
only where authority otherwise exists for 
establishment of such bodies, and may 
not be construed as affecting or modify- 
ing provisions of sec. 3681, R. 8., or sec. 9, 
act of Mar. 4, 1909, generally prohibiting 
payment from public funds of expenses 
of any commission, counci), board, etc., 
unless creation thereof has been author- 
ized by law 

station. See Traveling 

Expenses, transfers. 


Civilians appointed or assigned to duty over- 


seas: 

Detailed personnel. See Details. 

Federal judges—provisions of sec, 7, ad- 
ministrative expense statute of Aug. 2, 
1946, making “appropriations for the 
departments” available for expenses of 
travel and transportation of new ap- 
pointees, their families and household 
effects to places of employment outside 
continental U. S., when considered in 
light of definition of word “‘department’’ 
in sec. 18 of act, are applicable to judicial 
branch, so that Federal judge appointed 
for overseas duty may be regarded as new 
appointee on whose account appropria- 
tions for courts are available for pay- 
ment of such expenses of travel and 
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Civilians appointed or assigned to duty 

overseas— Continued. 
transportation, provided he agrees in 
writing to remain in office for one year. _. 

Minimum service period requirement— 
agreements for more than 12 months’ 
service, in general—provisions of sec. 7, 
administrative expense statute of Ang. 2, 
1946, requiring, as condition to payment 
of travel and transportation expenses to 
and from overseas posts of duty, thet new 
appointees agree in writing to remain in 
Govt. service for twelve months following 
appointment, are to be considered as 
prescribing minimum period, only, and, 
therefore, it is within administrative 
discretion to prescribe longer periods of 
service with respect to payment of travel 
and transportation expenses either in 
going to or returning from overseas post 
ch eatidieediindephedestbeniae 


Persons residing outside continental U.S. 
appointed for duty thereat—provisions 
of sec. 7, administrative expense statute 
of Ang. 2, 1946, authorizing payment of 
expenses of travel of new appointees to 
places of employment outside continen- 
tal U. 8. being primarily applicable to 
persons who, at time of appointment, 
actually were residents of U. 8. and who 
were required to travel to posts of duty 
outside continental U. 8., such expenses 
of travel may not be paid to new ap- 
pointee residing in Alaska and appointed 
for duty at post alsoin Alaska. 26C.G, 
679, distinguished - _...................- 


Return to U.S. for purposes of retirement— 
under sec. 7, administrative expense stat- 
ute of Aug. 2, 1946, providing for allow- 
ance of travel and transportation ex- 
penses on return of employees from their 
posts of duty outside continental U. S, 
to the places of their actual residence at 
time of assignment to duty overseas, 
travel and transportation expenses of 
employee incident to his return to U. S. 
from overseas post of duty for reasons of 
retirement would be payable from other- 
wise available appropriation upon is- 
suance of proper travel order, even 
though employee is retiring voluntarily_ 

Return to U. S. upon separation: 

Breach of agreement to serve specified 
period—where services of employee 
appointed for duty overseas are termi- 
nated, either voluntarily or for mis- 
conduct, prior to completion of period 
of service prescribed in hisemployment 

agreement providing, in consonance 

with provisions of sec. 7, administra- 
tive expense statute of Aug. 2, 1946, for 
forfeiture of return transportation at 

Govt. expense in event of early ter- 

mination of employment, obligation of 

appointing agency to return employee, 
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overseas— Continued. 

Return to U. S. upon separation—Con. 
his immediate family, or his house- 
hold effects to U. 8. at Govt. expense 
ceases and there is no authority ad- 
ministratively thereafter to assume 
BN SR sore cc catnmtenenakigns 

In general— employees who were trans- 
ferred from stations in U. S. to points 
outside continental U. S.—whether 
before or after Aug. 2, 1946, effective 
date of sec. 7, administrative expense 
statute—and whose services no longer 
are required or which no longer may 
be utilized are entitled under said sec. 7 
to be paid expenses of travel upon re- 
turn to places of actual residence in 
U. 8.—repatriation in such cases being 
for purpose of Govt.; and should em- 
ployees be transferred to positions in 
U.S. expenses of transfer would be for 
determining pursuant to sec. 1 of said 
ERE ee Ss ee 

Statutory authorization applicability to 

judicial branch—provisions of sec. 7, 

administrative expense statute of Aug. 2, 

1946, making “appropriations for the 

departments” available for expenses of 
travel and transportation of new ap- 
pointees, their families and household 
effects to places of employment outside 
continental U. S., when considered in 
light of definition of word “‘department” 
in sec. 18 of act, are applicable to judicial 
branch, so that Federal judge appointed 
for overseas duty may be regarded as 
new appointee on whose account appro- 
priations for courts are available for pay- 
ment of such expenses of travel and 
transportation, provided he agrees in 
writing to remain in office for one year... 

Transfers to positionsin U.S.. in general— 

employees who were transferred from 

stations in U. S. to points outside conti- 
nental U. S.—whether before or after 

Aug. 2, 1946, effective date of sec. 7, 

administrative expense statute—and 
whose services no longer are required or 
which no longer may be utilized are en- 
titled under said sec. 7 to be paid expen- 
ses of travel upon return to places of 
actual residence in U. 8.—repatriation in 
such cases being for purposes of Govt.; 
and should employees be transferred to 
positions in U. S. expenses of transfer 
would be for determining pursuant to 
sec. 1 of said statute.......... aeulbignete 
reimbursement 
authorization limited to actual expense 
basis—members of National Labor-Man- 
agement Panel or board of inquiry who 

are entitled under secs. 205 (a) and 207 (b), 

Labor Management Relations Act, 1947, 

respectively, to reimbursement for ‘‘actual 

and necessary” subsistence expenses or 
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“necessary”? subsistence expenses—such 
provisions creating exception to require- 
ment in sec. 207, Economy Act of 1932 that 
subsistence expenses be reimbursed on 
per diem or commuted basis—may not be 
paid per diem allowance in commutation of 
subsistence expenses, but should be re- 
imbursed therefor only upon actual ex- 


Conventions, conferences, 
parties called for consultation, conference, 
ete., purposes. See Traveling Expenses, 
private parties. 
Dependents. See Transportation, depend- 
ents. 
Employees serving without or at nominal 
compensation: 
Attendance at meetings of commissions, 
councils, etc.: 
Statutory reimbursement prohibition 
applicability: 

In absence of statutory authority for 
creation of National Minerals Ad- 
visory Council by Sec. of Interior, 
traveling expenses and per diem in 
lieu of subsistence provided in sec. 
5, administrative expense statute 
of Aug. 2, 1946, for persons serving 
without or at nominal compensation 
may not be paid in view of provisions 
of sec. 3681, R. 8., and sec. 9, act of 
Mar. 4, 1909, generally prohibiting 
use of public moneys for expenses of 
any council unless creation thereof 
has been authorized by law 

Sec. 5, administrative expense statute 
of Aug. 2, 1946, authorizing allow- 
ance of traveling expenses and per 
diem in lieu of subsistence to persons 
serving without or at nominal com- 
pensation, is to be regarded as pro- 
viding for payment of such expenses 
for persons attending meetings of 
commissions, councils, ete., only 
where authority otherwise exists for 
establishment of such bodies, and 
may not be construed as affecting or 
modifying provisions of sec. 3681, 
R. S., or sec. 9, act of Mar. 4, 1909, 
generally prohibiting payment from 
public funds of expenses of any com- 
mission, council, board, etc., unless 
creation thereof has been authorized 


In general—expert or consultant employed 
by contract on temporary or intermittent 
basis to serve without compensation, in 
accordance with sec. 15, administrative 
expense statute of Aug. 2, 1946, is within 
purview of the provisions of sec. 5 of said 
act relating to payment of traveling ex- 
penses and per diem in lieu of subsistence 
of persons serving without compensa- 
tion, rather than provisions relating to 
persons employed intermittently as 
experts or consultants and compensated 


Employees serving without or at nominal 


compensation—Continued. 
on per diem when actually employed 
basis 

Status of private persons traveling on offi- 
cial business—private persons requested 
by proper Govt. official to travel for 
purpose of conferring upon Govt. matters 
may be regarded as “persons serving 
without compensation” under sec. 5, 
administrative expense statute of Aug. 
2, 1946, without being inducted into 
Govt. service, and, as such, may have 
their traveling expenses paid or be reim- 
bursed actual and necessary traveling 
expenses and may be allowed not to 
exceed $10 per diem in lieu of subsist- 


Fiscal year appropriation chargeable. See 
Appropriations, fiscal year, appropriation 
chargeable with traveling erpenses. 

Lowest first-class limitation: 

Only superior accommodations avail- 
able—where lowest first-class steam- 
ship accommodation is unavailable 
and transportation request is issued 
on which value of only available first- 
class accommodation is inserted, as 
required by Bur. of Budget Bull. No. 
1947-48: 19, April 28, 1948, relative to 
changes in Standardized Govt. Travel 
Regs. made necessary by sec. 6, ad- 
ministrative expense statute of Aug. 2, 
1946, carrier, upon accepting request 
in exchange for proper ticket, becomes 
entitled to payment in accordance 
with said request at filed tariff rate for 
such accommodation 

What constitutes lowest first-class ac- 
commodations—passenger accommo- 
dations offered by agents of Maritime 
Com, in dormitories and open troop 
areas on C4-type vessels (troop car- 
riers) presently engaged in trans- 
oceanic passenger service, not being 
superior or even equal to inferior pas- 
senger accommodations of regularly 
scheduled commercial vessels in same 
service, need not be regarded as first- 
class within meaning of cost limitation 
of sec. 10, act of Mar. 3, 1933, as 
amended, even though offered to 
general public on that basis, so that 
military personnel may be furnished 
stateroom accommodations at lowest 
rate therefor when required to travel 
on official business on such vessels... - 

Round-trip—different transportation 
modes used on going and return trips— 
under travel regulations promulgated 
pursuant to authority in Dept. of State 
Appro. Act, 1948, providing for payment 
of traveling expenses and per diem in 
lieu of subsistence to citizens of foreign 
countries awarded inter-American cul- 
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Faree—Continued. 
tural program training grants, without 
regard to Standardized Govt. Travel 
Regs.—unless specifically made appli- 
cable to travel—recipient of such award 
who traveled to U. 8S. on round-trip air- 
plane ticket may, in discretion of Sec. of 
State, be authorized to return home by 
commercial water transportation, even 
though cost of such return travel be in 
excess of that by air. 26 C. G. 787, dis- 


Taxicabs: 

Between home and depot—home outside 
limits of official station—despite con- 
gested living conditions prevailing in 
many urban areas, as reflected by 
current housing shortage in Wash., D. 
C., and other cities, requiring em- 
ployees to reside in greater metropoli- 
tan areas outside corporate limits of 
their official stations, reimbursement 
may not be made for taxicab fares in 
excess of rates applicable to transporta- 
tion within corporate limits of official 
station in case of employee who departs 
from and returns to his residence 
located outside corporate limits of his 
official station but within its greater 
metropolitan area. 20C.G.315, ampli- 

Home-to-work, etc., transportation. 
See Transpo.tation, to and from work, 
meals, etc. 

Hotei to hotel—taxicab fares incurred at 
temporary duty station by official 
traveler incident to necessary change 
of hotels at expiration of original hotel 
reservation period, not being within 
purview of par. 8 (a), Standardized 
Govt. Travel Regs., providing for re- 
imbursement of taxicab fares from 
station to place of abode, or authorized 
as expense by any other provision of 
said regulations, are not reimbursable 
traveling expenses............--.----- 

Place of lodging or subsistence to place 
of duty—where, due to illness or phys- 
ical disability and lack of other public 
transportation facilities, employee in 
travel status utilized taxicabs to travel 
mile distance between his hotel and 
place of temporary duty, cost of taxi- 
cab fares properly is reimbursable 
under special conveyance provisions of 
par. 11, Standardized Govt. Travel 
Regs., as cost of public transportation. 

First duty station: 

See, also, Traveling Expenses, civilians ap- 
pointed or assigned to duty overseas. 

Assignment to different position after fur- 
lough. See Traveling Expenses, restora- 
tion of furloughed employees, assignment 

toother than old station. 
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Home-to-work, etc., transportation. See 
Transportation, to and from work, meals, 
etc, 

Taxicab fares. See Traveling Expenses, 
fares. 

Travel between home and temporary sta- 
tion. See Traveling Expenses, travel be- 
tween home and temporary station. 


Leaves of absence: 


Temporary duty—temporary duty ordered 
after departure on leave—return to 
place of resumption of leave—where dis- 
tance and constructive cost of travel 
between employee’s official station and 
temporary duty station to which he 
was ordered while on annual leave ex- 
ceed distance and constructive cost of 
travel from place where his leave was 
suspended to temporary duty station 
and thence to place where he resumed 
his leave, such employee is entitled to 
traveling expenses between temporary 
duty station and place where he resumed 
his leave, even though such place is far- 
ther from temporary duty station than 
place where his leave was interrupted. 
Oe eee ee 

Transfers—travel from place of leave— 
employee who, pursuant to change of 
station orders providing for reimburse- 
ment of travel expenses incurred, trav- 
eled to his new station from place where 
he was on leave without pay which had 
been granted immediately upon his re- 
turn from military service and restora- 
tion to duty at his former station, is 
entitled to be reimbursed traveling ex- 
penses actually incurred—lesser amount 
than would have been incurred had he 
traveled directly from old to new sta- 
tion—without any deduction for cost of 
returning from place of leave to old sta- 
tion. Cf. 21 C. G. 224 


Orders. See Orders. 
Personal convenience: 


Illness en route—return to station—where 
employee performing assigned duties at 
temporary duty station is taken ill and is 
unable to complete such duties—occur- 
rence which generally places additional 
cost on Govt. through necessity of as- 
signing another employee to complete 
unfinished duties—expenses of return of 
the employee to his official station in- 
cluding per diem in lieu of subsistence 
for such period of travel, being for per- 
sonal convenience of employee, are not 
chargeable against appropriated funds. - 

Return to headquarters over holidays, 
weekends, etc.—where amount of per 
diem in lieu of subsistence saved by re- 
turn of employee from place of tempo- 
rary duty to his official station over 
week end did not exceed total round- 
trip transportation charges incurred, 
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entire expense of travel must be borne 
by employee, in absence of administra- 
tive determination that such return was 
for official purposes, and, in view of pro- 
hibition in par. 46, Standardized Govt. 
Travel Regs., against allowance of per 
diem at official station, there may not 
be credited against such transportation 
e* pense any per diem saving effected by 
such return 

Private parties—consultation, conference, 
etc., purposes—manner of reimburse- 
ment—private persons requested by 
proper Govt. official to travel for purpose 
of conferring upon Govt. matters may be 
regarded as “persons serving without com- 
pensation” under sec. 5, administrative 
expense statute of Aug. 2, 1946, without 
being inducted into Govt. service, and, as 
such, may have their traveling expenses 
paid or be reimbursed actual and necessary 
traveling expenses and may be allowed 
not to exceed $10 per diem in lieu of sub- 


Restoration of furloughed employees—as- 
signment to other than old station—recall 
of civilian employee to duty from furlough 
status at newly designated station for 
permanent duty at increase in salary is to 
be regarded as transfer of official station 
within meaning of sec. 1, administrative 
expense statute of Aug. 2, 1946, so that 
transportation of household effects and 
dependents as well as traveling expenses 
of employee may be authorized at Govt. 

expense to newly designated station. 14 

C. G. 871, and 17 id, 183, distinguished___. 

Separation from service—civilians appointed 

or assigned to duty overseas. See Travel- 

ing Expenses, civilians appointed or as- 
signed to duty overseas. 

Taxicabs. See Traveling Erpenses, fares 

taricabs. 

Temporary duty: 

Additional duty at place of week-end so- 
journ—return to temporary duty sta- 
tion—employee who departed from his 
temporary duty station on Friday after 
working hours via privately owned auto- 
mobile to spend week-end at another 
place, with intention of returning by 
Sunday by same means at no personal 
expense, but who, at request of his 
superior, remained at such place for per- 
formance of official business on Monday 
is entitled to cost of return transporta- 
tion to his temporary station and to ad- 
ditional per diem for period of such ad- 
ditional duty. 3C.G. 760, and 11 id. 336, 


Return to headquarters over holidays, 
week ends, etc.—per diem savings as 
factor in allowing transportation ex- 
penses.—where amount of per diem in 
lieu of subsistence saved by return of em- 


ployee from place of temporary duty to 
his official station over week end did not 
exceed total round-trip transportation 
charges incurred, entire expense of travel 
must be borne by employee, in absence 
of administrative determination that 
such return was for official purposes, 
and, in view of prohibition in par. 46, 
Standardized Govt. Travel Regs., against 
allowance of per diem at official station, 
there may not be credited against such 
transportation expense any per diem 
saving effected by such return 


Tips—handling of Govt.-owned equipment— 


necessary charges incurred by employee in 
a travel status for handling of heavy Govt.- 
owned equipment properly are for reim- 
bursement as transportation expenses, and 
are not to be regarded as porters’ fees or 
tips which are required by par. 44, Stand- 
ardized Govt. Travel Regs., to be paid out 
of employee’s per diem allowance as 
charges primarily incident to handling of 


Approval after performance of travel— 
transfer order providing for reimburse- 
ment of travel expenses incident to em- 
ployee’s change of station, but which 
was not administratively approved until 
after change of station had been accom- 
plished, may not be regarded as meeting 
requirements of sec. 1, administrative ex- 
pense statute of Aug. 2, 1946, authorizing 
reimbursement of travel expenses to 
transferred employees ‘“‘when authoriz- 
ed in the order directing the travel,” 
even though premature travel was effect- 
ed on advice of supervisory officials in 
field who had no authority to issue such 
transfer order 

Assignment to different position after 
furlough. See Traveling Expenses, res- 
toration of furloughed employees, assign- 
ment to other than old station. 

Between departmenis and _ establish- 

ments: 

Scope of phrase “for permanent duty’’— 
phrase “‘for permanent duty” as used 
in sec. 1, administrative expense stat- 
ute of Aug. 2, 1946, authorizing pay- 
ment of traveling and transportation 
expenses of civilian officers and em- 
Ployees on “transfer from one depart- 
ment to another, for permanent duty,” 
relates to change in permanent duty 
station of employee and not to tenure 
of appointment of employee so as to 
exclude from benefits of act employees 
with other than permanent appoint- 


Scope of term ‘‘transfer’’—term ‘‘trans- 
fer’’ as used in sec. 1, administrative 
expense statute of Aug. 2, 1946, author- 
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TRAVELING EXPENSES—Continued. Page | TRAVELING EXPENSES—Continucd. Page 
Transfers—Continued. Vessels. See Transportation, vessels; Travel- 
Between departments and establish- ing Expenses, fares. 
ments—Continued. When actually employed employees—con- 
izing payment of traveling and trans- sultants or experts employed for intermit- 
portation expenses of civilian officers tent services—al! consultants or experts 
and employees on ‘“‘transfer from one employed under sec. 15, administrative 
department to another” under certain expense statute of Aug. 2, 1946, for “‘inter- 
conditions, does not relate merely to mittent’”’—as distinguished from “‘tempo- 
eases of persons having competitive rary’’—services may be regarded as persons 
Civil Service status in which transfers “employed intermittently” within mean- 
are authorized under Civil Service ing of sec. 5. of said act, so as to be entitled 
regulations, but includes all bona fide to traveling expenses authorized therein 
changes of employment between de- for experts or consultants employed inter- 
partments so as to authorize payment mittently on per diem when actually 
in such cases, provided service in two employed basis. 23 C. G. 245, distin- 
agencies is continuous and all statutory guished Sunes 
requirements and regulations are com- Witnesses. See related headings: Mile- 
plied with 757 age, witnesses; Subsistence, witnesses. 
Civilians appointed or assigned to duty TREASURY DEPARTMENT: 
overseas. See, generally, Traveling Ex- Authority of Secretary of Treasury to correct 
penses, civilians appointed or assigned to Coast Guard records. See Records, mili- 
duty overseas. tary, naval, etc. 
Station change while on leave. See Trap- Lists of outstanding liabilities checks fur- 
eling Expenses, leaves of absence, transfers. nished by G. A. O.—reporting under act of 


Statu cmethianbiatien licability— July 11, 1947—wholly owned and mixed 
ownership Government  corporations— 
Government Printing Office personnel— . 
al oe. . Regs. under Govt. Corp. Control Act, 
provisions of sec. 1, administrative ex- e 
i B-59153, Dec. 1, 1947... _- 
pense statute of Aug. 2, 1946, authorizing e 
‘ ‘ TYPEWRITERS: 
payment of expenses of travel and trans- 
. Purchase limitations: 
portation of dependents and household a : 
. Extra-character machines— if it be admin- 
effects upon permanent change of station, ccieatintinRenenentinnd Gheth enaiiel tm 
if authorized by designated official of tetiyndatyay Poem ype 
“ ” writing needs of agency require use of 
department” concerned, when con- : 
ia : more than maximum number of char- 
sidered in light of definition of word ” 
a aii : acters (84) which are available on 
department”’ in sec. 18 of act, are appli- ‘ 7 
ee standard typewriter, or which can be 
cable to Govt. Printing Office, and, : 
: made available thereon by attachment 
therefore, transferred employees of said : 
; of one or two extra keys without neces- 
agency may be paid expenses of travel . ; 7 : 
7 . sity of substantially rebuilding machine, 
and transportation, including per diem ; 
. ; ace 4 such extra-character machines are not to 
in lieu of subsistence while in transit, 


. : be considered as ‘‘standard’’ machines 
from agency’s traveling expense appro- 7 : 
priation which are required to be purchased at 


T tbe prices not in excess of those prescribed by 
ravel between home and temporary station: Treasury and Post Office Depts. Appro. 


In general—whereemployees perform daily Act, 1948 : as 
or intermittent travel directly from their Scope of limitation generally—inhibition 
homes located either within or outside in Treasury and Post Office Depts. 
limits of their official stations to tempo- Appro. Act, 1948, being against payment 
rary duty stations, instead of reporting of prices in excess of those prescribed for 
to headquarters and thence to temporary various standard typewriting machines 
stations, actual expenses of travel may be therein described, there is no prohibition 
paid without any deduction for normally against purchase of non-standard ma- 
incurred expenses of travel between chines if needs of service so require—test 
home and headquarters, provided of necessity for non-standard machine 
amount reimbursed does not excee‘ cost being whether standard typewriter will 
of travel from headquarters to temporary perform work to be done 


duty station. Compare 22 C. G. 572; 23 Standard machines with platen attach- 


32 ments—attachment of special holder for 
Return to headquarters over holidays, library cards on platens of standard 


week ends, ete. See Traveling Expenses, typewriting machines may not be 
temporary duty, return to headquarters over regarded as materially altering machine 
holidays, week ends, etc. so as to remove it from category of 
Vehicles: “standard’”’ machines which are required 
Fares. See Traveling Expenses, fares. to be purchased at prices not in excess of 
Use of privately owned. See Mileage, those prescribed by Treasury and Post 
travel by privately owned automobile. Office Depts. Appro. Act, 1948. 
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UNIFORMS: 
See Clothing, uniforms. 
UNITED NATIONS: 

U. S. Mission to—detail of Foreign Service 
personnel. See Details, Foreign Service 
personnel. 

VEHICLES: 

Government: 

Exchange or sale in purchasing new. See 
Sales, old or used equipment, etc., sold in 
purchasing new. 

Sale in purchasing new. See Sales, old or 
used equipment, etc., sold in purchasing 
new. 

Hire: 

Home-to-work, etc., transportation. See 
Transportation, to and from work, meals, 
ete. 

Travel expense reimbursement matters. 
See Traveling Expenses. 

Purchases—cost, purchase, and other limita- 
tions—status of suburban carryalls as pas- 
senger motor vehicles—‘‘suburban carry- 
all,” vehicle with seating capacity of nine 
and having muvable seats to provide for 
additional baggage space, is to be regarded 
as passenger motor vehicle within meaning 
of sec. 16, administrative expense statute of 
Aug. 2, 1946, prohibiting purchase of pas- 
senger motor vehicles (exclusive of busses, 
ambulances, and station wagons) at cost 
in excess of maximum price therefor estab- 
lished pursuant to law, so that purchase 

thereof is subject to maximum price limita- 
tion prescribed by sec. 201, Independent 
Offices Appropriation Act, 1948, on pur- 
chase of any passenger motor vehicle, 
other than busses, ambulances, and sta- 
i ee aaa 

Taxicab fares. See Traveling Expenses, fares, 
taxicabs. 

Travel by privately owned. See Mileage, 
travel by privately owned automobile. 

VESSELS: 

Charters—charter hire in connection with 
vessel requisitioning. See Vessels, pur- 
chase, requisition, etc. 

Purchase, requisition, etc.: 

Evidence in support of payments: 
Administrative certification that pay- 
ments are consistent with G. A. O. 
decisions: 

Even though amount proposed to be 
paid by Maritime Com. as just 
compensation for use of vessels under 
time charters has been approved by 
Dept. of Justice, this Office is not 
relieved of responsibility placed up- 
on it by act of July 31, 1947, to pre- 
vent excessive payments of just com- 
pensation from amount appropriated 

thereby, and must decline to ap- 
prove vouchers covering such pay- 
ments in absence of certification that 
amounts are consistent with the 
applicable decisions of this Office. --. 
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Purchase, requisition, etc.—Continued. 
Evidence in support of payments—Con. 
Administrative certification that pay- 
ments are consistent with G. A. O. 
decisions—Continued. 

Rule against reopening of predecessor’s 
final quasi-judicial decisions does not 
preclude reexamination required to 
be made by Maritime Com., as 
successor agency to War Shipping 
Adm., to ascertain and certify that 
amounts previously determined by 
Adm. as constituting just compensa- 
tion for vessels of over 1,000 gross 
tons, title to which was taken or use 
of which taken and vessels subse- 
quently lost, were fixed in accord- 
ance with applicable decisions of 
le Caines isi alvin ete biddsiibinnd 

Vouchers providing for payment of 75 
percent or balance of total amount 
previously determined by War 
Shipping Adm. to constitute just 
compensation for vessels of over 1,000 
gross tons requisitioned for title or 
use and subsequently lost, may not 
be approved for payment by this 
Office when presented by Maritime 
Com. as successor agency to Adm., 
in absence of Commission’s certifica- 
tion that such amounts are consist- 
ent with applicable decisions of this 


Interest payments—vouchers covering 
payment of interest due to delay in 
payment of just compensation for 
vessels of over 1,000 gross tons which 
were requisitioned for title must be 
supported by same certification re- 
quired for other just compensation 
payments that payment is in con- 
formance with applicable decisions 
OE Url Cities oie sss cide 

Payments for periods of owner re- 
conditioning—in case of vessels of 
over 1,000 gross tons which were 
requisitioned for use by War Ship- 
ping Adm., and for which charter 
hire has been paid for entire period 
of use, except for period necessary 
for owners to complete repairs to 
restore vessels to condition they were 
in on date of delivery under charter, 
vouchers covering payment of just 
compensation for use for such period 
must be supported by certification 
that amounts are consistent with 
applicable decisions of this Office - -- 

Vessels of less than 1,000 gross tons— 
vouchers providing for payment of 
amounts determined as constituting 
just compensation for vessels of less 
than 1,000 gross tons, title to which 

was taken or use of which was taken 

and vessels subsequently lost, need 
not be certified by Maritime Com. 
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VESSELS—Continued. 


















Purchase, requisition, etc.—Continued. 

Evidence in support of payments—Con. 
Administrative certification that pay- 
ments are consistent with G. A. O. 

decisions—C ontinued. 

as in conformance with applicable 
decisions of this Office, and such 
vouchers will be approved for pay- 
ment, with understanding that ex- 
ception will be taken if, in post audit, 
evidence discloses that amount paid 
is not in compliance with applicable 
decisions of this Office__..._......-- 
Partial payment requirement upon non- 
acceptability of just compensation de- 
termination—although some claimants 
may object to redetermination by the 
Maritime Com. of War Shipping Ad- 
ministration’s finding as to amount 
payable as just compensation for vessels 
requisitioned for title or use, duty of 
Com., in event no agreement with claim- 
ant can be reached, is to propose for pay- 
ment 75 percent of such amount as has 
been determined to constitute just com- 
pensation and which properly may be 
certified as in conformance with applica- 
ble decisions of this Office, such claim- 
ants then having right to bring suit 
under sec. 902 (d), Merchant Marine Act 
of 1936, as amended, for any amount 
I iis int detldins doviiawicinnne 
Reexamination of just compensation de- 
termined by predecessor—rule against 
reopening of predecessor’s final quasi-judi- 
cial decisions does not preclude reexamina- 
tion required to be made by Maritime 
Com., as successor agency to War Ship- 
ping Adm., to ascertain and certify that 
amounts previously determined by Adm. 
as constituting just compensation for 
vessels of over 1,000 gross tons, title to 
which was taken or use of which taken 
and vessels subsequently lost, were fixed 
in accordance with applicable decisions 
ES Se eer 
Values—approval by Justice Dept. effect— 
even though amount proposed to be paid 
by Maritime Com. as just compensation 
for use of vessels under time charters 
has been approved by Dept. of Justice, 
this Office is not relieved of responsibility 
placed upon it by Act of July 31, 1947, 
to prevent excessive payments of just 
compensation from amount appropriated 
thereby, and must decline to approve 
vouchers covering such payments in ab- 
sence of certification that amounts are 
consistent with the applicable decisions 
CPs. eel iicde cosas A... 


Subsidies—operating-differential subsidies. 
See Maritime Commission, operating-differ- 


¥ ential subsidies. 


Transportation and travel expense matters. 
, See Transportation; Traveling Expenses. 
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Benefits, etc. See Veterans’ Administration. 
VETERANS’ ADMINISTRATION: 
Beneficiaries—medical treatment and care. 
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See Medical Treatment, Veterans’ <Ad- 
ministration beneficiaries. 


Guaranty loan program: 


Acquisition of real property upon default, 
foreclosure, etc.: 
Property management contracts: 
Under sec. 1500, Servicemen’s Read- 
justment Act of 1944, Adm. of Vet- 
erans’ Affairs may enter into con- 
tracts with selected real estate 
brokers for purpose of performing 
Management services otherwise im- 
posed upon Adm. by sec. 509 of act 
as amended, in connection with real 
property acquired pursuant to the 
provisions of said act, such as collect- 
ing rent, incurring charges for neces- 
Sary property expenses and paying 
bills therefor, provided advertising 
for bids requirement of sec. 3709, R. 
S., be applied in respect of contracts 
exceeding $1,000_............ aarteniton 
Advance of funds for management 
services and commissions—in view 
of provisions of sec. 509 (b), Service- 
men’s Readjustment Act of 1944, as 
amended, authorizing Adm. of Vet- 
erans’ Affairs tomanage real property 
acquired under loan guaranty pro- 
visions of act ‘‘without regard to any 
other provision of law * * * which 
otherwise would govern the expendi- 
ture of Government funds,” brokers 
performing management services 
under contracts in connection with 
such property may incur charges for 
necessary property expenses within 
prescribed limitations and pay costs 
thereof and management commis- 
sions from earmarked funds ad- 
vanced on approved vouchers and 
deposited in selected banks__....... 
Use of rentals for payment of manage- 
ment expenses and commissions— 
neither sec. 509 (b), Servicemen’s Re- 
adjustment Act of 1944, as amended, 
authorizing Adm. of Veterans’ Affairs 
to manage real property acquired under 
loan guaranty provisions of act with- 
out regard to laws governing erpendi- 
ture of funds, nor sec. 509 (c), of act 
making all financial transactions of 
Adm. arising out of guaranty of loans 
final and conclusive, constitutes au- 
thority for disregard of miscellaneous 
receipts depositing requirement of 
sec. 3617, R. S., so as to permit pay- 
ment of maintenance expenses or Man- 
agement commissions from rentals col- 
lected from property acquired under 
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VETERANS’ ADMINISTRATION— 


Continued. 

Veterans’ Canteen Service—check-cashing 
services—in absence of specific authority 
in act of Aug. 7, 1946, establishing Veterans’ 
Canteen Service in Veterans’ Administra- 
tion, authorizing use of public money for 
cashing of checks, etc., canteen officer may 
not, pursuant to proposed regulations 
under sec. 2 (i) of act, use public funds 
coming into his custody and possession— 
either from appropriation allocations or 
as income from operations—to cash checks 
for members and patients of Veterans’ 
hospitals and homes in contravention of 
provisions of sec. 3639, R. S., respecting 
safekeeping of public funds 


VOLUNTARY SERVICES: 


See also, Appointments, without compensa- 
tion; Compensation, waivers. 

Persons waiving compensation attached 
to position—occupant of position com- 
pensation for which is fixed by or pur- 
suant to law may waive his ordinary 
right to such compensation and there- 
after be forever estopped from claiming 
and receiving salary previously waived, 
if there be some applicable provision of 
law authorizing acceptance of services 
without compensation. Compare 26 


Compensation. See Compensation, waivers. 
Retirement rights of District of Columbia 
school teachers, in general. See District 
of Columbia, school teachers, retirement. 


WAR ASSETS ADMINISTRATION: 


Appropriations. See Appropriations, War 
Assets Administration. 


WITNESSES: 


Compensation of Government-employee 
witnesses. See Compensation, overtime, 
witness service period; Compensation, witness 
service period. 

Fees—National Labor Relations Board liti- 
gation—appropriation availability—w h ile 
fees and mileage for payment by U. 8. to 
witnesses appearing in District Courts are 
generally chargeable to appropriation item 
“Fees of Witnesses, Department of Justice,” 
such expenses incident to District Court 
proceedings for injunctive relief initiated 
and conducted by National Labor Rela- 
tions Board, through its attorneys, under 
its statutory authority, are chargeable to 
Board’s appropriation for ‘‘Miscellaneous 
expenses’”’ as authorized and necessary 


Government employees’ status during wit- 
ness service periods, in general—em ployee 
called as court witness to testify in his 
official capacity, whether in behalf of Govt. 
or private party, or whether appearance in 
court is due to issuance of subpoena or 
other form of order or request, is to be con- 
sidered as in official duty status as dis- 
tinguished from leave status, ‘‘court’’ or 


Page | WITNESSES—Continued. 
otherwise; however, where appearance in 
court is other than in behalf of Govt. or 
Dist. of Col. and in other than his official 
capacity, his absence from regular duty 
must be charged as either annual leave or 
leave without pay 

Leaves of absence. See Leaves of Absence, 
court. 

Mileage. See Mileage, witnesses. 

WOMEN’S MEDICAL SPECIALIST 
CORPS: 
Pay. See Pay, Women’s Medical Specialist 
Corps. 
WORDS AND PHRASES: 
“Average annual pay”—in determining re- 
276 tired annuity otherwise due former em- 
ployee of Lighthouse Service under act of 
June 20, 1918, as amended, payments of 
night work differential and overtime com- 
pensation authorized by Federal Employ- 
ees Pay Act of 1945, not being a part of 
“average annual pay” within meaning of 
said retirement act, are not to be consid- 
ered in computation of annuity 

“By carrier for the employee”’—shipment of 
employee’s household effects, upon change 
of station, in rented truck operated by 
hired driver reasonably may be considered 
to have been made “‘by carrier for the em- 

194 ployee” within meaning of that term as 
used in sec, 12, E. O. No. 9805, as amended, 
so as to authorize thereunder reimburse- 
ment for such shipment upon commuted 
basis. Cf. 27 C. G. 511 

“Carrier”—under sec. 12, E. O. No. 9805, 
which authorizes reimbursement for trans- 
portation of employees’ household effects 
upon change of station in commuted 
amount based on net weight of household 
effects ‘actually shipped by carrier” but 
which provides no allowance where ship- 
ment is accomplished by other than “‘car- 
rier,” there is no basis upon which reim- 
bursement may be made for shipments 
effected by means of employee’s trailer--_. 

“Continuous active service’”’—term ‘‘con- 
tinuous active service” as used in allow- 
able service provisions of sec. 25, Postal 
Service pay statute of July 6, 1945, is to be 
regarded as only requiring continuous em- 
ployment in Postal Service, so that princi- 
pal review clerks at division headquarters 
of post office inspectors who transfer to 
other positions in Service and subsequent- 
ly retransfer to their original positions 
without break in service may count their 

610 original period of employment toward 
promotion to two additional grades pro- 
vided in sec. 15(e) of said statute for review 
clerks whose service is ‘faithful and meri- 
torious” 

“Days”’—15-days’ military leave granted to 
employee members of reserve components 
of armed forces and National Guard while 
engaged in military training by act of May 
12, 1917, as amended, and sec. 80 of Na- 
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WORDS AND PHRASES—Continued. Page| WORDS AND PHRASES—Continued. Page 
tional Defense Act, as amended, has refer- connection or being next in order,’’ or 
ence to calendar days rather than to work- “without any substantial interval.’’...... 129 
days; however, non-workdays need not be “Maintenance and protection” —extensive 
charged to military leave where they are structural changes and replacement of 
not wholly within period of absence on wornout equipment, contemplated in en- 
military leave, that is, unless absence ex- largement and mondernization of cafeteria 
tends for period including time both before at National Bur. of Standards, do not fall 
and after non-workdays..............----- 245 within category of maintenance and pro- 

“Deficiency” —where amount of forged check tection, nor do they constitute repairs or 
cashed by Army disbursing officer under alterations within meaning of said terms 
authority of act of Dec. 23, 1944, was as ordinarily construed, but, rather, con- 
credited to his account by Treasurer who stitute ‘‘public improvement’ within 
made payment to rightful payee from his meaning of sec. 3733, R. S., which, in ab- 
check forgery insurance fund, thereby re- sence of specific provision therefor, may 
quiring reimbursement be made to Treas- not be charged to current appropriation 
urer for loss sustained, “deficiency” as for ‘maintenance and protection of build- 
contemplated by said act exists in officer’s ings, including repairs and alterations 
accounts and reimbursement may be made thereto’. is 
from funds appropriated to adjust such de- “Pay and allowances””— per diem in lieu of 
ficiencies in Army disbursing officers’ ac- subsistence, temporary allowance while in 
counts, even though officer’s account may travel status, which employee was receiv- 
not have been charged with amount of ing at beginning of period of absence in 
check, Compare 27 C. G. 211 663 status of “‘captured by an enemy,” may 

“Employed intermittently” —all consultants not be allowed as part of “‘pay and allow- 
or experts employed under sec. 15, admini- ances” with which he was entitled to be 
strative expense statute of Aug. 2, 1946, credited under sec. 2 of Missing Persons 
for “‘intermittent”—as distinguished from Act, as amended, during period of such 
“temporary’’—services may be regarded 
as persons “employed intermittently” “Permanent employees” —permanent or 
within meaning of sec. 5 of said act, so as to temporary character o' position for leave 
be entitled to traveling expenses author- purposes under annual and sick leave acts 
ized therein for experts or consultants em- of Mar. 14, 1936, is determined by terms of 
ployed intermittently on per diem when appointment of occupant of such position 
actually employed basis. 23 C. G. 245, (22 C. G. 429), so that while position may 
distinguished _.--- Secestens f be “permanent” or “‘temporary”’ for budge- 

“For permanent duty” —phrase ‘ ‘for perm- tary purposes, yet, if terms of appoint- 
anent duty”’ as used in sec. 1, administra- ment are such as to bring occupant of posi- 
tive expense statute of Aug. 2, 1946, auth- tion within definition of ‘“Temporary em- 
orizing payment of traveling and trans- ployees”’ or “Permanent employees” as 
portation expenses of civilian officers and contained in leave regulations, position is 
employees on “transfer from one depart- temporary or permanent, as case may be, 
ment to another, for permanent duty,” for leave purposes 
relates to change in permanent duty sta- “Public improvement”—extensive structural 
tion of employee and not to tenure of ap- changes and replacement of wornout 
pointment of employee so as to exclude equipment, contemplated in enlargement 
from benefits of act employees with other and modernization of cafeteria at National 
than permanent appointmenuts._.........- Bur. of Standards, do not fall within cate- 

“Full-time”—experts and consultants ap- gory of maintenance and protection, nor do 
pointed pursuant to sec. 15, administra- they constitute repairs or alterations with- 
tive expense statute of Aug. 2, 1946, pro- in meaning of said terms as ordinarily con- 
viding for procurement, if otherwise au- strued, but, rather, constitute “public 
thorized, of temporary or intermittent ser- improvement” within meaning of sec. 
vices of such personnel by contract, are not 3733, R. 8., which, in absence of specific 
“full-time” officers or employees within provision therefor, may not be charged to 
contemplation of sec. 604(a), Federal Em- current appropriation for ‘maintenance 
ployees Pay Act of 1945, so as to be entitled and protection of buildings, including re- 
under overtime compensation provisions pairs and alterations thereto’ 
of sec. 201 of such act to compensation “Repairs or alterations’’—extensive struc- 
prescribed therein in addition to that al- tural changes and replacement of wornout 
lowed under their contracts of employ- equipment, contemplated in enlargement 
ment for hours worked in excess of basic and modernization of cafeteria at National 
administrative workweek of forty hours.. 776 Bur. of Standards, do not fall within cate- 

“Immediately”—word ‘“‘immediately”’ is gory of maintenance and protection, nor 
used as adverb of time and in its generally do they constitute repairs or alterations 
accepted meaning denotes ‘‘closeness of within meaning of said terms as ordinarily 
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construed, but, rather, constitute “public 
improvement” within meaning of sec. 3733, 
R. 8., which, in absence of specific provi- 
sion therefor, may not be charged to cur- 
rent appropriation for “‘maintenance and 
protection of buildings, including repairs 
and alterations thereto”’_................ os 
“Separation from service”’—w here employee 
transfers from one temporary position to 
another (both being under same leave 
system) under conditions for which leave 
regulations make no provisions for transfer 
of accrued annual leave and there would 
result forfeiture of leave, employee may be 
regarded as “separated from the service” 
within meaning of lump-sum leave pay- 
ment statute of Dec. 21, 1944, even though 
there be no actual break in service, so that 
lump-sum payment may be made for 


“Suburban carryall’’—‘“suburban carryall,”’ 
vehicle with seating capacity of nine and 
having movable seats to provide for ad- 
ditional baggage space, is to be regarded as 
passenger motor vehicle within meaning 
of sec. 16, administrative expense statute 
of Aug. 2, 1946, prohibiting purchase of 
passenger motor vehicles (exclusive of 
busses, ambulances, and station wagons) 
at cost in excess of maximum price therefor 
established pursuant to law, so that pur- 
chase thereof is subject to maximum price 
limitation prescribed by sec. 201, Inde- 
pendent Offices Appropriation Act, 1948, 
on purchase of any passenger motor vehicle 
other than busses, ambulances, and station 


“‘Temporary employees” : 

Permanent or temporary character of posi- 
tion for leave purposes under annual and 
sick leave acts of Mar. 14, 1936, is deter- 
mined by terms of appointment of 
occupant of such position (22 C. G. 429), 
so that while position may be “‘perma- 
nent” or “temporary” for budgetary 
purposes, yet, if terms of appointment 
are such as to bring occupant of position 
within definition of “‘Temporary em- 


Temporary employees—Continued. 
ployees”’ or ‘“‘Permanet employees” as 
contained in leave regulations, position 
is temporary or permanent, as case May 
be, for leave purposes. 

Even though exact date of termination of 
services of consultants or experts given 
temporary appointments (not in excess 
of 1 year) under sec. 15, administrative 
expense statute of Aug. 2, 1946, be not 
specifically stated, such employees are 
to be regarded as “‘Temporary em- 
ployees” within purview of sec. 30.101 
(c), Annual and Sick Leave Regs., 
which defines ‘Temporary employees”’ 
as those appointed for definite periods 
of time not exceeding 1 year_. ‘ 

“Transfer’’—term “‘transfer”’ as used in sec. 

1, administrative expense statute of Aug. 
2, 1946, authorizing payment of traveling 
and transportation expenses of civilian 
officers and employees on ‘‘transfer from 
one department to another’’ under certain 
conditions, does not relate merely to cases 
of persons having competitive Civil Serv- 
ice status in which transfers are author- 
ized under Civil Service regulations, but 
includes all bona fide changes of employ- 
ment between departments so as to au- 
thorize payment in such cases, provided 
service in two agencies is continuous and 
all statutory requirements and regulations 
are complied with 

“Unforeseeable causes’’—under provisions 

of standard form of Govt. supply contracts 

whereby contractors are excused from 
liability for excess costs for failure to make 
deliveries when due to ‘unforeseeable 
causes * * * including but not re- 
stricted to acts of God or of the public 
enemy, acts of the Government, fires, 
floods,”’ etc., mere happening of act or 
event enumerated may not be regarded, 
ipso facto, as excusing contractor, unless it 
first be considered whether such event or 
cause was so abnormal, extraordinary or 
unusual, as to render it unforeseeable__.. 





